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PEEFACE  TO   THE  SECOND   EDITION. 


WAR  POWERS  OF  THE  PRESIDENT,  AND  LEGISLATIVE  POW. 
ERS  OP  CONGRESS,  IN  RELATION  TO  REBELLION.  TREASON, 
AND  SLAVERY. 

Thb  following  pages  were  not  originally  intended  for  publica- 
tion, but  were  written  by  the  author  for  his  private  use.  He  has 
printed  them  at  the  request  of  a  few  friends,  to  whom  the  opinions 
therein  expressed  had  been  communicated  ;  and  he  is  not  unaware 
of  several  errors  of  the  press,  and  of  some  inaccuracies  of  expres- 
sion, which,  in  one  or  two  instances,  at  least,  modify  the  sense  of 
the  statements  intended  to  be  made.  The  work  having  been 
printed,  such  errors  can  conveniently  be  corrected  only  in 
the  '^errata."  This  publication  was  principally  written  in  the 
spring  of  1862,  the  chapter  on  the  operation  of  the  Confiscation 
Act  of  July  17th,  1862,  having  been  subsequently  added.  Since 
that  time  President  Lincoln  has  issued  his  Emancipation  Procla- 
mation, and  several  military  ordei-s,  operating  in  the  Free  States, 
under  which  questions  have  arisen  of  the  gravest  importance. 
The  views  of  the  author  on  these  subjects  have  been  expressed 
ip  several  recent  public  addresses ;  and,  if  circumstances  permit, 
these  subjects  may  be  discussed  in  a  future  addition  to  this 
pamphlet. 

To  prevent  misunderstanding,  the  learned  reader  is  requested 
to  observe  the  distinction  between  emancipating  or  confiscating 
slaves,  and  abolishing  the  laws  which  sustain  slavery  in  the  Slave 
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States.  The  former  merely  takes  away  slaves  from  the  ;io 
and  control  of  their  masters ;  the  latter  deprives  the  inhabitants 
of  those  States  of  the  lawful  right  of  obtaining,  by  purchase  or 
otherwise,  or  of  holding  slaves.  Emancipation  or  confiscation 
operates  only  upon  the  slaves  personally;  but  a  law  abolishing 
the  right  to  hold  slaves,  in  the  Slave  States,  operates  on  all  citizens 
residing  there,  and  effects  a  change  of  local  law.  If  all  the  horses 
now  in  Massachusetts  were  to  be  confiscated,  or  appropriated  by 
government  to  public  use,  though  this  proceeding  would  change 
the  legal  title  to  these  horses,  it  would  not  alter  the  laws  of  Mas- 
sachusetts aa  to  personal  property;  nor  would  it  deprlre  our 
citizens  of  the  legal  right  to  purchase  and  use  other  horses. 

The  acts  for  confiscation  or  emancipation  of  enemy's  slaves, 
and  the  President's  Proclamation  of  the  22d  of  September,  do 
not  abolish  slavery  as  a  legal  institution  in  the  States  ;  they  act 
upon  persons  held  aa  slaves ;  they  alter  no  local  laws  in  any  of 
the  States;  they  do  not  purport  to  render  slavery  unlawful;  they 
merely  seek  to  remove  slaves  from  the  control  of  rebel  masters. 
If  slavery  shall  cease  by  reason  of  the  legal  emancipation  of 
slaves,  it  will  be  because  slaves  are  removed;  nevertheless,  the 
laws  that  sanction  slavery  may  remain  in  full  force.  The  death 
of  all  the  negroes  on  a  plantation  would  result  in  a  total  loss  to 
the  owner  of  so  much  "property;  "  but  that  loss  would  not  pre- 
vent the  owner  from  buying  other  negroes,  and  holding  them  by 
slave  laws.  Death  does  not  interfere  with  the  local  law  of  prop- 
erty. Emancipation  and  confiscation,  in  like  manner,  do  not 
necessarily  interfere  with  local  law  establishing  slavery. 

The  right  to  liberate  slaves,  or  to  remove  the  condition  or  status 
of  slavery,  as  it  applies  to  all  slaves  living  at  any  one  time,  or  the 
right  to  abolish  slavery  in  the  sense  of  liberating  all  existing 
slaves,  is  widely  different  and  distinct  from  the  right  of  repealing 
or  annulling  the  laws  of  States  which  sanction  the  holding  of 
slaves.  State  slave  laws  may  or  may  not  be  beyond  the  reach 
of  the  legislative  powers  of  Congress;  but  if  they  are,  that  fact 
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would  not  determine  the  question  as  to  the  right  to  emancipate, 
liberate,  or  to  change  the  relation  to  their  mastora  of  slaves  now 
living ;  nor  the  question  as  to  the  right  of  abolishing  slavery,  in 
the  sense  in  which  this  expression  is  used  when  it  signifies 
the  liberation  of  persons  now  held  as  slaves,  from  the  operation 
of  slave  laws;  while  these  laws  are  still  left  to  act  on  other  per- 
sons who  may  be  hei'eaiter  reduced  to  slavery  under  them. 

It  is  not  denied  that  the  powers  given  to  the  various  depart- 
ments of  government  are  in  general  Untiled  and  defined ;  nor  is 
it  to  be  forgotten  that  "  the  powera  not  delegated  to  the  United 
States  by  the  constitution,  nor  prohibited  by  it  to  the  States,  ai-e 
reserved  to  the  States  respectively,  or  to  the  people."  (Const, 
Amendment,  Art.  X.)  But  the  powers  claimed  for  the  President 
and  for  Congress,  in  this  essay,  are  believed  to  be  delegated  to 
tbem  respectively  under  the  constitution,  expressly  or  by  neces- 
sary implication. 

The  learned  reader  will  also  notice,  that  the  positions  taken  in 
this  pamphlet  do  not  depend  upon  the  adoption  of  the  most  liberal 
construction  of  the  constitution.  Art,  I.  Sect.  8,  CI.  l,which  is  deemed 
by  eminent  statesmen  to  contain  a  distinct,  substantive  power  to 
pass  all  laws  which  Congress  shall  judge  expedient  "to  provide  for 
the  common  defence  and  genial  welfare"  This  construction  was 
held  to  be  the  true  one  by  many  of  the  original  framers  of  the 
constitution  and  their  associates ;  among  them  was  George  Mason 
of  Virginia,  who  opposed  the  adoption  of  the  constitution  in  the 
Virginia  convention,  because,  among  other  reasons,  he  considered 
that  the  trae  construction.  (See  Elliott's  Debates,  vol.  ii.  327, 328.) 
Thomas  Jefferson  says,  (Jefferson's  Correspondence,  vol.  iv.  p.  SOfi,) 
that  this  doctrine  was  maintained  by  the  Federalists  as  a  party, 
while  the  opposite  doctrine  was  maintained  by  the  Republicans 
as  a  p^rty.*  Yet  it  is  true  that  several  Federalists  did  not  adopt 

•  Elbridge  Gerry,  of  Maaaaoliuaetts,  founded  hla  chief  objections  to  the  Constitution 
on  the  grounds,  1.  That  the  legislature  had  power  to  molie  whnt  luws  they  might  plu'aso 
to  call  neceaanrj  and  proper  i  a.  To  raise  armies  and  money  without  limit;  S.  To  ettshllsh 
tribunals  wllhont  Juries.  Other  objections  ho  could  waive.  These  he  could  not.  Gerry, 
Gov.  Mason  nnd  Edmand  Randolph,  Jr.,  of  Virginia,  dia  not  role  for  the  adoption  of  Uio 
ConaUtutlon. 
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that  view,  but  Washington,  Adams,  Jefferson,  Madison,  Monroe, 
]Iaiiiilton,  Mason,  and  others,  were  quite  at  variance  as  to  the 
true  interpretation  of  that  much  contested  clause.  Southern 
statesmen,  drifting  towards  the  state-nghts  doctrines,  as  time 
passed  on,  have  generally  adopted  the  strictest  construction  of 
the  language  of  that  clause ;  but  it  has  not  yet  been  authorita- 
tively construed  by  the  Supreme  Court.  Whatever  may  be  the 
extent  or  limitation  of  the  power  conveyed  in  this  section,  it  is 
admitted  by  all  that  it  contains  the  power  of  imposing  taxes  to 
an  unlimited  amount,  and  the  right  to  appropriate  the  money  so 
obtained  to  "  the  common  defence  and  public  welfare."  Thus  it 
is  obvious,  that  the  right  to  appropriate  private  property  to  public 
use,  and  to  provide  compensation  therefor,  as  stated  in  Chap- 
ter t. ;  the  power  of  Congress  to  confiscate  enemy's  property  as 
a  belligerent  right ;  the  power  of  the  President,  as  conxmander-in- 
chie^  as  an  act  of  war,  to  emancipate  slaves ;  or  the  power  of 
Congress  to  pass  laws  to  aid  the  President,  in  executing  his  mili- 
tary duties,  by  abolishing  slavery,  or  emancipating  slaves,  under 
Art.  I.  Sect,  8,  CI.  18,  as  war  measures,  essential  to  save  the 
country  from  destruction,  do  not  depend  upon  the  construction 
g^ven  to  the  disputed  clause  above  cited. 

It  wLU  also  be  observed,  that  a  distinction  is  pointed  out  in 
these  pages  between  the  legislative  powers  of  Congress,  in  time 
of  peace,  and  in  time  of  war.  Whenever  the  words  "  the  common 
defence  "  are  used,  they  are  intended  to  refer  to  a  time,  not  of  con- 
structive war,  but  of  actual  open  hostility,  which  requires  the 
nation  to  exert  its  naval  and  military  powers  in  self-defence,  to 
save  the  government  and  the  country  from  destruction. 

The  Introduction,  and  Chapters  I.  and  VIII.,  should  be  read  in 
connection,  as  they  relate  to  the  same  subject;  and  the  reader  will 
bear  in  mind  that,  in  treating  of  the  powers  of  Congress  in  the 
first  cEapter,  it  is  not  asserted  that  Congress  have,  without  any 
publio  necessity  Justijyinff  it,  the  right  to  appropriate  private  prop- 
erty of  any  kind  to  public  use.  There  must  always  be  a  justifia- 
ble cause  for  the  exercise  of  every  delegated  power  of  legislation. 
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It  is  not  Tnaintaineil  in  these  pages  that  Congress,  in  time  of 
peace,  has  the  right  to  abolish  slavery  in  the  States,  by  passing 
laws  rendering  tbe  holding  of  any  slaves  therein  illegal,  so  long  as 
slavery  is  merely  a  household  or  family,  or  domestic  institution* 
and  so  long  as  its  existence  and  operation  are  confined  to  the 
States  where  it  is  found,  and  concern  exclusively  the  domestic 
affairs  of  the  Slave  States ;  and  so  long  as  it  does  not  conflict 
with  or  affect  the  rights,  interests,  duties,  or  obligations  which 
appertain  to  the  affairs  of  the  nation,  nor  impede  the  execution 
of  the  laws  and  constitution  of  the  United  States,  nor  con- 
flict with  the  rights  of  citizens  under  them.  Tet  cases  might 
arise  in  which,  in  time  of  peace,  the  abolishment  of  slavery 
might  be  necessary,  and  therefore  would  be  lawful,  in  order  to 
enable  Congi'css  to  carry  into  effect  some  of  the  express  pro- 
visions of  the  constitution,  as  for  example,  that  contained  in  Art. 
ly.  Sect.  4,  CL  1,  in  which  the  United  States  guarantee  to  every 
State  in  this  Union  a  republican  form  of  government ;  or  that 
contained  in  Art.  IV.  Sect.  2,  01.  1,  which  provides  that  citizens 
of  each  State  shall  be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  States. 

It  is  asserted  in  this  essay  thatjwhen  the  institntion  of  slavery 
no  longer  concerns  only  the  household  or  family,  and  no  longer 
continues  to  be  a  matter  exclusively  appertaining  to  the  domestic 
affairs  of  the  State  in  which  it  exists ;  when  it  becomes  a  potent, 
operative,  and  efficient  instrument  for  carrying  on  war  against  the 
Union,  and  an  important  aid  to  the  public  enemy;  when  it 
opposes  the  national  military  powera  now  involved  in  a  gigan- 
tic rebellion;  when  slavery  has  been  developed  into  a  vast, 
an  overwhelming  war  power,  which  is  actually  used  by  armed 
tr^tors  for  the  overthrow  of  government  and  of  the  constitu- 
tion ;  when  it  has  become  the  ori^n  of  civil  war,  and  the 
means  by  which  hostilities  are  maintained  in  the  deadly  struggle 
of  the  Union  for  its  own  existence;  when  a  local  institution 
is  perverted  so  as  to  compel  three  millions  of  loyal  colored  sub- 
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jects  to  become  belligerent  traitors  because  they  are  held  as 
Blai^es  of  disloyal  masters, —then  indeed  slavery  has  become  an 
affair  most  deeply  affecting  the  national  welfare  and  common 
defence,  and  has  subjected  itself  to  the  severest  enforcement  of 
those  legislative  and  military,  powers,  to  which  alone,  under 
the  constitution,  the  people  must  look  to  save  themselves 
from  ruinJ  In  the  last  extremity  of  our  contest,  the  ques- 
tion must  be  decided  whether  slaveiy  shall  he  rooted  up 
and  oxtii-pated,  or  our  beloved  country  be  torn  asunder  and 
^ven  up  to  our  conquerors,  our  Union  destroyed,  and  our  people 
dlshonoi-ed?  Are  any  rights  of  propeity,  or  any  claims,  which 
one  person  can  assume  to  have  over  another,  by  whatever  local 
law  they  may  be  sanctioned,  to  be  held,  by  any  just  construction  of 
the  constitution,  as  superior  to  the  nation's  right  of  self-defence? 
And  can  the  local  usage  or  law  of  any  section  of  this  country 
oveiTide  and  break  down  the  obligation  of  the  people  to  maintain 
and  perpetuate  their  own  government?  ^lavery  is  no  longer 
local  or  domestic  after  it  has  become  an  en^ne  of  war.  The 
country  demands,  at  the  hands  of  Congress  and  of  the  President, 
the  exercise  of  every  power  they  can  lawfully  put  forth  for  its 
destruction,  not  as  an  object  of  the  war,  but  as  a  means  of  termi- 
nating the  rebellion,  if  by  destroying  slavery  the  republic  may  be 
saved.  These  considerations  and  others  have  led  the  author  to 
the  conclusion  stated  in  the  following  pages,  "that  Congress 
has  the  right  to  abolish  slavery,  when  in  time  of  war  its  abolish- 
ment is  necessary  to  aid  the  commander-in-chief  in  maintaining 
the 'common  defence.^"*  -^  ^ 

BOBTOH,  November  20,  1862. 

Note  to  Tenth  JSdMoH. —  The  r&ider  is  referred  to  Iho  frefsce,  pagoB  v.  and  vt„  for 
remarlta  upon  the  Constitution  (Art.  I.  Sect.  8,  ciauso  1)  relntlng  to  the  aUeged  power  of 

the  authorities  there  cdtcd,  reforenca  mny  be  had  to  tlie  Bpeeehes  of  Patrick  Henry,  who 
ftiHy  sustains  thCYiewe  of  Mr,  Jeffereon.    Sec  hIso  Story  on  the  Constitution,  Scot.  1286. 
•  See  Note  to  iforty-third  Edition,  on  "  Slavery,"  p.  JS)3.    Also,  Appendix. 
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Op  previous  editiona  of  this  work,  thirty-two  have  been  pub- 
lished m  New  Tork,  and  ten  in  Boston.  In  1864  the  Essays  on 
"  Military  Arrests,"  "  Reconstruction,"  and  "  Military  Govern- 
ment" were  reprinted  in  one  volume  with  the  "War  Powers,"  as 
they  treated  of  kindred  subjects,  and  were  intended  to  illustrate 
and  apply  to  our  national  affaira  the  pnneiples  of  constitutional 
law  advocated  in  the  earliest  of  these  publications.  A  brief  Essay 
has  been  added  on  "Claims  against  the  United  States  to  Com- 
pensation for  injuries  inflicted  by  our  military  or  naval  forces 
npon  aliens  who  came  into  or  resided  in  this  country  during  the 
rebellion."  It  was  originally  prepared  in  its  present  form,  at  the 
request  of  the  Secretary  of  the  State  Department,  and  was  sub- 
sequently (1866)  printed.  Since  that  time  it  has  been  used  in 
the  War,  State,  and  Navy  Departments.  New  notes  have  been 
added  for  the  purpose  of  giving  the  reader  convenient  reference 
to  some  of  the  proceedings  of  those  departments  relating  to  the 
war  powers  treated  of  in  this  work. 

Several  recent  acts  of  Congress,  decisions  of  the  departments, 
and  opinions,  judgments,  or  official  acts  of  officers  and  courts  of 
of  the  United  States  are  also  cited  or  refen'ed  to  in  the  Notes  or 
printed  in  the  Appendix  to  this  edition,  marking  our  progress  in 
military  jurisprudence,  or  limiting,  defining,  and  establishing  the 
war  powers  of  the  government. 


ab,Google 


X  PREFACE   TO   THE    FOKTY-THIRD   EDITION. 

This  comparatively  novel  and  important  branch  of  public  law, 
developed  in  our  recent  civil  war,  ought  not  to  be  overlooked  by 
jurists  or  statesmen.  It  should  be  made  a  subject  of  special  in- 
struction in  schools  for  the  education  of  lawyers.  The  neglect 
of  it  has  proved  a  national  calamity.  If  southern  rebels,  with 
all  their  treasonable  notions  on  the  subject  of  State  rights,  had 
recognized  and  appreciated  the  war  powers  of  the  Union,  it  is 
not  probable  that  they  would  have  attempted  armed  rebellion. 
Had  the  loyal  people  of  the  coantiy  and  the  administration 
promptly  assumed  and  with  energy  employed  those  powers,  trea- 
son might  have  been  strangled  at  its  birth;  and  if  the  judicial 
department,  unbiassed  by  political  proclivities  of  individual  judges, 
shall  ultimately  sanction  a  liberal  and  statesman-like  construction 
of  the  sovereign  and  belligerent  rights  of  the  people  under  our 
GouBtitntion,  it  wil!,  by  so  doing,  strengthen  the  power  of  our 
government  to  defend  itself  against  rebellion  ;  it  will  increase  our 
confidence  in  the  stability  of  the  republic,  and  it  will  become  a 
new  safeguard  against  the  dangei-s  of  civil  war. 

To  maintain  the  right  of  the  majority  to  govern,  to  guard 
against  futui-e  attempts  at  rebellion,  to  secure  the  supiemicy  of 
republican  institutions  in  all  parts  of  a  country  which  tontims  so 
large  a  foreign  population,  and  includes  so  vast  a  tenitory  as 
ours,  liable  as  it  is  to  be  disturbed  by  sectional  jealousies  and 
interests,  the  people  must,  hereafter,  be  always  ].repaied  to  use 
promptly,  when  the  occasion  imperatively  demands  it  the  war 
powers  of  their  government.  They  must,  therefoie  not  torget 
them  in  time  of  peace.  Our  recent  civil  war  has,  untortunitely, 
forced  na  to  become  familiar  with  them,  and  to  recognize  them  as 
the  only  means  by  which  the  right  to  continue  our  existence  ■is  i 
nation  under  constitutional  government  may,  and  in  the  Hst  re- 
sort must,  be  defended.  By  them  the  overthrow  of  icbel  go\- 
ernmente,  the  return  of  public  enemies  to  the  Union  the  restort- 
tion  of  disloyal  States,  have  been  effected  and  controlled.     By 
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them  the  civil  and  political  nghtsof  ele.ven  millions  of  our  citizens 
have  been  regulated  and  established.  Upon  them  the  basis  of  the 
reconstructed  Union  stands.  Yet  every  civil,  judicial,  or  militaiy 
act  of  the  government  which  rests  for  justification  upon  the  con- 
stitutional validity  of  the  war  power,  will  probably  continue  to  be 
a  subject  of  discussion  for  years  to  come  —  bo  long  as  the  present 
generation  of  secessionists  shall  last.  They  have  everything  to 
gain,  and  nothing  to  lose,  by  repudiating  the  power  which  has 
conquered  them.  Tliough  compelled  to  lay  down  their  arms, 
they  may  continue  their  efforts  to  destroy  the  Union,  Henco  the 
vindication  of  the  rights  of  the  people  against  their  enemies  is 
BtiJl  one  of  the  duties  of  patriotic  citizens,  and  is  the  only  means 
of  securing  to  our  posterity  the  inestimable  benefits  derived  from 
our  civil  war.  For  these  reasons,  lawyers,  judges,  statesmen,  and 
the  people  of  the  United  States  ought  never  to  lose  sight  of  the 
war  powers  of  the  government  under  our  Constitution. 

W,  W- 

BoBTON,  November  10,  1870. 
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SLAVERY 


THE     CONSTITUTIOlSr. 


INTEODUCTORY    CHAPTER. 

THE  COHSTITUTION. 

The  Constitution  of  the  United  States  was  ordained 
and  established  by  the  people,  in  order  to  form  a  more 
perfect  union,  establish  justice,  insure  domestic  tran- 
quillity, provide  for  the  common  defence,  promote  the 
general  welfare,  and  secure  the  blessings  of  liberty  to 
themselves  and  their  posterity. 

HOW  IT  HAS  BEEN   VIOLATED. 

A  handful  of  slave-masters  have  broken  up  that  Union, 
have  overthrown  justice,  and  have  destroyed  domestic 
tranquillity.  Instead  of  contributing  to  the  common 
defence  and  public  welfare,  or  securing  the  blessings 
of  liberty  to  themselves  and  their  posterity,  they  have 
waged  war  upon  their  country,  and  have  attempted  to 
establish,  over  the  ruins  of  the  Eepublic,  an  aristocratic 
government  founded  upon  Slavery. 
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2  SLAVERY   UNDER   THE    CONSTITUTION. 

THE  "PECULIAK  INSTITUTION." 

It  is  the  conviction  of  many  thoughtful  persons  that 
slavery  has  now  become  practically  irreconcilable  with 
republican  institutions,  and  that  it  constitutes,  at  the 
present  time,  the  chief  obstacle  to  the  restoration  of 
the  Union,  They  know  that  slavery  can  triumph  only 
by  overthrowing  the  republic ;  they  believe  that  the 
republic  can  triumph  only  by  overthrowing  slavery. 

THE   PKIVILKCED  CLASS. 

Slaveholding  communities  constitute  the  only  privi- 
leged class  of  persons  who  have  been  admitted  into  the 
Union.  They  alone  have  the  right  to  vote  for  what 
they  claim  to  hold  as  property,  while  in  the  free  States 
citizens  vote  only  for  themselves.  The  former  are 
allowed  to  count,  as  part  of  their  representative  num- 
bers, three  fifths  of  all  slaves.  If  this  privilege,  which 
was  accorded  only  to  the  original  States,  had  not  been 
extended  (contrary,  as  many  jurists  contend,  to  the 
true  intent  and  meaning  of  the  constitution)  so  as  to 
include  other  States  subsequently  formed,  the  stability 
of  government  would  not  have  been  seriously  endan- 
gered by  the  temporary  toleration  of  this  "  institution," 
although  it  was  inconsistent  with  the  principles  which 
that  instrument  embodied,  and  revolting  to  the  senti- 
ments cherished  by  a  people  who  had  issued  to  tho 
world  the  Declaration  of  Independence,  and  had  fought 
through  the  revolutionary  war  to  vindicate  and  :nain- 
tain  the  rights  of  man. 

UNEXPECTKU  fiEOWTH  OF  SI^VEEY. 

The  system  of  involuntary  servitude,  which  had 
received,  as  it  merited,  the  general  condemnation  of 
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leading  southern  and  northern  statesmen  of  this  coun- 
try, who  were  most  familiar  with  its  evils,  and  of  all 
fair-minded  persons  throughoiit  the  world,  seemed,  at 
the  time  when  our  government  was  founded,  about  to 
vanish  and  disappear  from  this  continent,  when  the 
spinning  jenny  of  Crompton,  the  loom  of  Wyatt,  the 
cotton  gin  of  Whitney,  and  the  manufacturing  capital 
of  England,  combined  to  create  a  new  and  unhmited 
demand  for  that  which  is  now  the  chief  product  of 
southern  agriculture.  Suddenly,  as  if  by  magic,  the 
smouldering  embers  of  slavery  were  rekindled,  and  its 
flames,  like  autumnal  fires  upon  the  prairies,  having 
swept  over  and  desolated  the  Soutliern  States,  now 
threaten  to  destroy  the  free  States  of  the  North. 
Hence  we  are  called  on  to  encounter  dangers  and 
meet  emergencies  not  anticipated  by  the  founders  of 
our  government, 


SLAVERY  ABOLiaHED  BY  1 

In  other  countries  the  scene  has  been  reversed. 
France,  with  unselfish  patriotism,  renounced  slavery  in 
1794 ;  and  though  Napoleon  afterwards  reestablished 
servitude  in  most  of  the  colonies,  it  was  finally  abohshed 
in  1848.  England  has  merited  and  received  her  high- 
est tribute  of  honor  from  the  enlightened  nations  of  the 
world  for  that  great  act  of  Parliament,  in  1833,  whereby 
she  proclaimed  universal  emancipation.  In  1844  King 
Oscar  informed  the  Swedish  states  of  his  desire  to  do 
away  with  involuntary  servitude  in  his  dominions ; 
in  1846  the  legislature  provided  pecuniary  means 
for  carrying  that  measure  into  effect ;  and  now 
all  the  slaves  have  become  freemen.  Charles  VIII., 
King    of    Denmark,  celebrated    the    anniversary    of 
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the  birth  of  the  Queen  Dowager  by  abolishing 
slavery  in  his  dependencies,  on  the  28th  of  July, 
1847.  Within  the  present  year  (1862)  the  Emperor 
of  Russia  has  consummated  the  last  and  grandest  act 
of  emancipation  in  modern  times*  While  Europe  has 
thus  adopted  and  approved  the  leading  principle  of 
our  constitution,  as  founded  on  justice,  and  as  essential 
to  public  welfare,  the  United  States  have  practically 
repudiated  and  abandoned  it  Europe,  embarrassed  by 
conservative  and  monarchical  institutions,  accepts  the 
preamble  to  that  instrument,  as  a  just  exposition  of  the 
true  objects  for  which  governments  should  be  estab- 
lished, and  accordingly  abolishes  involuntary  servitude, 
while,  in  this  country,  slavery,  having  grown  strong, 
seeks  by  open  rebellion  to  break  up  the  Union,  and 
to  destroy  republican  democracy. 

i  IN  1S63  NOT  8LAVEKY  IN  IJSS. 


However  harmless  African  bondage  may  have  been 
in  1788,  it  is  now  believed  that  the  slave-masters  of 
the  present  day,  with  few  but  honorable  exceptions, 
cannot,  or  will  not  conduct  themselves  so  as  to  render 
it  longer  possible,  by  peaceable  association  with  them, 
to  preserve  the  Union,  to  establish  justice,  insure 
domestic  tranquillity,  the  general  welfare,  the  common 
defence,  or  the  blessings  of  liberty  to  ourselves  or  our 
posterity.  The  wide-spread  but  secret  conspiracies  of 
traitors  in  the  slave  States  within  the  last  thirty  years, 
their  hatred  of  our  government,  and  determination  to 

*  Note  to  Tenth  HdiUon.  — To  the  aboye  we  mHy  add  that  Mexico  abollalied  Blavery, 


Spain,  and  that  the  Dotrh  West  Indies  ha 

ve  followed  these  examples,  by  e 

elBTss  under  Jaw3  which  went  tnto  opamti 

on  in  July,  1S«3. 

Note  to  Forts-thira  EdUion.  —  Thtlir 

St  tdlet  for  the  gradual  emandpali' 

In  Cnba  was  paisfd  by  tbe  CortoB  of  Spai 

Captain  General  of  Cuba,  July  i,  and  prof 

Jaimed  to  all  intcrenlcd  by  CabaUe 

imuatcatcd  to  the 
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destroy  it,  their  abhorrence  of  republican  or  democratic 
institutions,  and  their  preference  for  an  "  oligarchy 
with  slavery  for  its  corner  stone,"  have  now  become 
known  to  the  people  of  the  North.  Their  causeless  re- 
bellion, their  seizure  of  the  territory  and  property  of 
the  United  States,  their  siege  of  Washington,  their 
invasion  of  States  which  have  refused  to  join  them,  their 
bitter,  ineradicable,  and  universal  hatred  of  the  people 
of  the  free  States,  who  are  loyal  to  the  government, 
have  produced  a  general  conviction  that  slavery 
(which  alone  has  caused  these  results,  and  by  which 
alone  the  country  has  been  brought  to  the  verge  of 
ruin)  must  itself  be  terminated,  and  that  this  privi- 
leged class  must  be  abolished ;  otherwise  the  union 
may  be  broken,  the  government  overthrown,  and 
constitutional  liberty  destroyed.  To  secure  domestic 
tranquillity  is  to  make  it  certain  by  controlling 
power.  It  cannot  be  thus  secured  while  a  perpetual 
uncontrollable  cause  of  civil  war  exists.  The  cause, 
the  means,  the  opportunity  of  civil  war  must  be  re- 
moved ;  the  perennial  fountain  of  all  our  national 
woes  must  be  destroyed  ;  otherwise  "  it  will  be  vain  to 
cry.  Peace  I  peace  !     There  is  no  peace."  * 

ARE  SI-AVEHOLDEES  AEBITEKS  OP  PEACE  AND  WAK? 

Is  the  Union  so  organized  that  the  means  of  involv- 
ing the  whole  country  in  ruin  must  be  left  in  the  hands 
of  a  few  irresponsible  men,  to  be  used  at  their  discre- 
tion ?  Must  the  blessing  of  peace  and  good  govern- 
ment be  dependent  upon  the  sovereign  will  and  pleas- 
ure   of    a   handful    of    treasonable    and    unprincipled 
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slave-masters?  Has  the  constitution  so  chained  and 
manacled  peaceful  citizens  that  they  cannot  wrench 
the  murderous  linife  from  an  assassin's  grasp,  even 
in  self-defence  ?  If  the  destruction  of  slavery  be 
necessary  to  save  the  country  from  defeat,  dis- 
grace, and  ruin,  and  if  the  constitution,  fairly  inter- 
preted, guarantees  the  perpetuity  of  slavery,  whether 
the  country  is  saved  or  lost,  it  is  time  that  the 
friends  of  the  Union  should  awake,  and  realize 
their  awful  destiny.  If  the  objects  for  which  our 
government  was  founded  can  lawfully  be  secured 
only  so  far  as  they  do  not  interfere  with  the  pre- 
tensions of  slavery,  we  must  admit  that  the  inter- 
ests of  slave-masters  stand  first,  and  the  welfare  of  the 
people  of  the  United  States  stands  last,  under  the 
guarantees  of  the  constitution.  If  the  Union,  the  con- 
stitution, and  the  laws,  like  Laocoon  and  his  sons,  are 
to  be  strangled  and  crushed,  in  order  that  the  unre- 
lenting serpent  may  live  in  triumph,  it  is  time  to 
determine  which  of  them  is  most  worthy  to  be  saved. 
Such  was  not  the  Union  formed  by  our  forefathers. 
Such  is  not  the  Union  the  people  intend  to  preserve. 
They  mean  to  uphold  a  JJmm,  under  the  eonsiiiution, 
iJtterpreted  hy  common  seme ;  a  govemmerd  able  to  attain 
results  worthy  of  a  great  and  free  people,  and  for  which 
it  was  founded ;  a  repuhUc,  representing  the  sovereign 
majesty  of  the  whole  nation,  clothed  with  ample  powers 
to  maintain  its  supremacy  forever.  They  mean  that 
liberty  and  union  shall  be  "one  and  inseparable." 

WHY  SLAVERY,  THOUGH  HATED,  WAS  PERMITTED. 

It  is  true,  that  indirectly,  and  for  the  purpose  of  a  more 
equal  distribution  of  direct  taxes,  the  founders  of  our 
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government  tolerated,  while  they  condemned  slavery  ; 
but  they  endnred  it  because  they  believed  that  it  would 
soon  disappear.  They  even  refused  to  allow  the  char- 
ter of  their  own  liberties  to  be  polluted  by  the  mention 
of  the  word  "  slave."  Having  called  the  world  to  wifr 
ness  their  heroic  and  unselfish  sacrifices  for  the  vindica- 
tion of  their  own  inalienable  rights,  they  could  not, 
consistently  with  honor  or  self-respect,  transmit  to  fu- 
ture ages  the  evidence  that  some  of  them  had  trampled 
upon  the  inalienable  rights  of  others. 


Though  slavery  was  thus  tolerated  by  being  ignored, 
it  would  dishonor  the  memory  of  those  who  organized 
our  government  to  suppose  that  they  did  not  intend  to 
bestow  upon  it  the  power  to  maintain  its  own  authority 
and  the  right  to  overthrow  slavery,  or  any  other  insti- 
tution which  might  endanger  its  permanence,  or  destroy 
its  usefulness.  We  should  discredit  the  good  sense  of 
our  forefathers,  who  established  a  free  republic,  created 
by  and  for  themselves,  by  denying  that  they  conferred 
upon  it  the  right,  the  duty,  and  the  power  of  self-defence, 
For  self-defence  by  the  government  is  only  maintain- 
ing, through  the  people's  agents,  the  right  of  the  peo- 
ple to  govern  themselves. 

DISTIKCTION  BETWEEN  THE  OBJECTS  AND  THK  MEANS  OF  WAl^ 

We  are  involved  in  a  war  of  self-defence.  It  is  not 
the  object  and  purpose  of  our  hostilities  to  lay  waste 
lands,  burn  bridges,  break  up  railroads,  sink  ships, 
blockade  harbors,  destroy  commerce,  capture,  im- 
prison,   wound,    or    kill     citizens ;     to    seize,    appro- 
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priate,  confiscate,  or  destroy  private  property;  to 
interfere  with  families,  or  domestic  institutions ;  to 
remove,  employ,  liberate,  or  arm  slaves ;  to  accumu- 
Jate  national  debt,  impose  new  and  burdensome  taxes ; 
or  to  cause  thousands  of  loyal  citizens  to  be  slain  in 
battle.  But,  as  meam  of  carrying  on  the  contest,  it  has  be- 
come necessary  and  lawful  to  lay  waste,  burn,  sink,  de- 
stroy, blockade,  wound,  capture,  and  kill ;  to  accumulate 
debt,  lay  taxes,  and  expose  soldiers  to  the  peril  of  deadly 
combat.  Such  are  the  ordinary  results  and  incidents  of 
war.  If,  in  further  prosecuting  hostilities,  the  liberating, 
employing,  or  arming  of  slaves  shall  be  deemed  con- 
venient for  the  more  certain,  speedy,  and  effectual  over- 
throw of  the  enemy,  the  question  will  arise,  whether 
the  constitution  prohibits  those  measures  as  acts  of 
legitimate  war  against  rebels,  who,  having  abjured  that 
constitution  and  having  openly  in  arms  defied  the  gov- 
ernment, claim  for  themselves  only  the  rights  of  bel- 
ligerents. 

It  is  fortunate  for  America  that  securing  the  liberties 
of  a  great  people  by  giving  freedom  to  four  millions  of 
bondmen  would  be  in  accordance  with  the  dictates  of 
justice  and  humanity.  If  the  preservation  of  the  Union 
required  the  enslavement  of  four  millions  of  freemen, 
very  different  considerations  would  be  presented. 

LIBEB4L  AND  STRICT  CONSTRUCTIONISTS, 

The  friends  and  defenders  of  the  constitution  of  the 
United  States  of  America,  ever  since  its  ratification, 
have  expressed  widely  different  opinions  respecting  the 
limitation  of  the  powers  of  government  in  time  of 
peace,  no  less  than  in  time  of  war.  Those  who  have 
contended  for  the  most  narrow  and  technical  construc- 
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tion,  not  appreciating  the  spirit  in  which  it  was  framed, 
have  kept  to  the  letter  of  the  text,  and  seemed  unable 
to  regard  it  as  only  a  frame  of  government,  a  plan  in 
outline  for  regulating  the  affairs  of  an  enterprising  and 
progressive  nation.  They  have  supposed  it  incapable 
of  adaptation  to  our  changing  conditions,  as  if  it  were  a 
form  of  clay,  which  the  slightest  jar  would  shatter;  or 
an  iron  chain,  girdling  a  living  tree,  which  could  have 
no  further  growth  unless  by  bursting  its  rigid  ligature. 
But  sounder  judges  believe  that  it  more  resembles  the 
tree  itself,  native  to  the  soil  that  bore  it,  waxing  strong 
in  sunshine  and  in  storm,  putting  forth  branche,?,  leaves, 
and  roots,  according  to  the  laws  of  its  own  growth, 
and  flourishing  with  eternal  verdure.  Our  constitution, 
like  that  of  England,  contains  all  that  is  required  to 
adapt  itself  to  the  present  and  future  changes  and 
wants  of  a  free  and  advancing  people.  This  great  na^ 
tion,  like  a  distant  planet  in  the  solar  system,  may 
sweep  round  a  wide  and  splendid  orbit,  but  it  wiU  not 
pass  beyond  the  reach  of  its  central  light.  The  sun- 
shine of  constitutional  law  will  illumine  its  pathway  in 
all  its  changing  revolutions.  We  have  not  yet  ap- 
proached the  "dead  point"  where  the  mould  must  be 
shattered,  the  chain  broken,  the  tree  girdled,  or  the 
sun  shed  darkness  instead  of  light.  By  a  liberal  con- 
struction of  the  constitution,  our  government  has 
passed  through  many  storms  unharmed.  Slaveholding 
States,  other  than  those  whose  inhabitants  originally 
formed  it,  have  found  their  way  into  the  Union 
notwithstanding  the  guarantee  of  equal  rights  to  all. 
The  territories  of  Florida  and  Louisiana  have  been 
purchased  from  European  powers.  Conquest  has 
added  a  nation  to  our  borders.  The  purchased  and  the 
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conquered  regions  are  now  legally  a  part  of  the  United 
States.  The  admission  of  new  States  containing  a  privi- 
leged class,  the  incorporation  into  onr  Union  of  a  for- 
eign people,  are  held  to  be  lawful  and  valid  by  all  the 
courts  of  the  country.  Thus  far  from  the  old  anchor- 
age have  we  sailed  under  the  flag  of  "public  necessity," 
"  general  welfare,"  or  "  common  defence."  Yet  the  great 
charter  of  our  political  rights  "still  lives;"  and  the 
question  of  to-day  is,  whether  that  instrument,  which 
has  not  prevented  America  from  acquiring  one  country 
by  purchase,  and  another  by  conquest,  will  permit  her 
to  save  herself  f 

FOWEES  WE  SHOULD  EXPECT  TO  FIND. 

If  the  ground-plan  of  our  government  was  intended 
to  be  more  than  a  temporary  expedient, — if  it  was  de- 
signed, according  to  the  declaration  of  its  authors,  for  a 
perpetual  Union,  —  tlien  it  will  doiibtless  be  found,  upon 
fair  examination,  to  contain  whatever  is  essential  to 
carry  that  design  into  effect.  Accordingly,  in  addition 
to  provisions  for  adapting  it  to  great  changes  in  the 
situation  and  circumstances  of  the  people  by  amend- 
ments, we  find  that  powers  essential  to  its  own  perpe- 
tuity are  vested  in  the  executive  and  legislative 
departments,  to  be  exercised  according  to  their  discretion^ 
for  the  good  of  the  country  —  powers  which,  however 
dangerous,  must  be  intrusted  to  every  government,  to 
enable  it  to  maintain  its  own  existence,  and  to  protect 
the  rights  of  the  people.  Those  who  founded  a  gov- 
erment  for  themselves  intended  that  it  should  never  be 
overthrown ;  nor  even  altered,  except  by  those  under 
whose  authority  it  was  established.  Therefore  they 
gave  to    the   President,  and    to  Congress,  the    means 


,d  by  Google 


SLAVERY   UNDER   THE   CONSTITUTION.  11 

essential  to  the  preservation  of  the  republic,  but  none 
for  its  dissoKition.* 

LAWS  FOE  PEACE,  AND  LAWS  FOR  WAR. 

Times  of  peace  have  required  the  passage  of  numer- 
ous statutes  for  the  protection  and  development  of 
agricultural,  manufacturing,  and  commercial  industry, 
and  for  the  suppression  and  punishment  of  ordinary 
crimes  and  offences,  A  state  of  general  civil  war  in 
the  United  States  is,  happily,  newr  and  unfamiliar. 
These  times  have  demanded  new  and  unusual  legis- 
lation to  call  into  action  those  powers  which  the  con- 
stitution provides  for  times  of  war. 

Leaving  behind  us  the  body  of  laws  regulating  the 
rights,  liabilities,  and  duties  of  citizens,  in  time  of  public 
tranquillity,  we  must  now  turn  our  attention  to  the 
RESERVED  and  HITHERTO  DNUSED  powers  contained  in  the 
constitution,  which  enable  Congress  to  pass  a  body  of 
laws  to  regulate  the  rights,  liabilities,  and  duties  of 
citizens  in  time  of  war.  We  must  enter  and  explore 
the  arsenal  and  armory,  with  all  their  engines  of  defence, 
enclosed,  by  our  wise  forefathers  for  the  safety  of  the 
republic,  within  the  old  castle  walls  of  that  constitu- 
tion ;  for  now  the  garrison  is  summoned  to  surrender ; 
and  if  there  be  any  cannon,  it  is  time  to  unlimber  and 
run  them  out  the  port-holes,  to  fetch  up  the  hot  shot, 
to  light  the  match,  and 'hang  out  our  banners  on  the 
cvt^  walls.' 


The  question  whether  republican  constitutional  gov- 
ernment shall  now  cease  in  America,  must  depend  upon 

*  "  The  membera  of  tbe  AmeriDBn  bmity,"  gays  the  Supreme  Ccmrt  hi  tho  cbbd  oTShode 
al/md  V.  M/iaaaohugelta,  "  poseeeB  ample  means  af  dofeaco  unde 
we  hope  ages  to  come  will  verify." 
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the  construction  given  to  these  Mherio  unused  powers. 
Those  who  desire  to  see  an  end  of  this  government 
will  deny  that  it  has  the  ability  to  save  itself.  Many 
new  inquiries  have  arisen  in  relation  to  the  existence 
and  limitation  of  its  powers.  Must  the  successful 
prosecution  of  war  against  rebels,  the  preservation  of 
national  honor,  and  securing  of  permanent  peace, —  if 
attainable  only  by  rooting  out  the  evil  which  caused 
and  maintains  the  rebellion,  —  be  effected  by  destroy- 
ing rights  solemnly  guaranteed  by  the  constitution 
we  are  defending?  If  so,  the  next  question  will 
be,  whether  the  law  of  self-defence  and  overwhelm- 
ing necessity  will  not  justify  the  country  in  denying 
to  rebels  and  traitors  in  arms  whatever  rights  they 
or  their  friends  may  claim  under  a  charter  which 
they  have  repudiated,  and  have  armed  themselves  to 
overthrow  and  destroy?  Can  one  party  break  the 
contract,  and  justly  hold  the  other  party  bound  by  it? 
Is  the  constitution  to  be  so  interpreted  that  rebels  and 
traitors  cannot  be  put  down  ?  Are  we  so  hampered,  as 
some  have  asserted,  that  even  if  war  end  in  reestab- 
lishing the  Union,  and  enforcing  the  laws  over  all  the 
land,  the  results  of  victory  can  be  turned  against  us, 
and  the  conquered  enemy  may  then  treat  us  as  though 
they  had  been  victors  ?  Will  vanquished  criminals  be 
able  to  resume  their  rights  to  the  same  politica,l  supe- 
riority over  the  citizens  of  free  States,  which,  as  the 
only  privileged  class,  they  have  hitherto  enjoyed  ? 
Have  they  who  are  now  engaged  in  this  rebellion,  and 
have  committed  treason  and  other  high  crimes  against 
the  republic,  a  protection  against  punishment  for  these 
offences,  by  reason  of  any  rights,  privileges,  or  immu- 
nities guaranteed  to  peaceful  citizens  by  the  constitu- 
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tion  ?  Cannot  government,  the  people's  agent,  wage 
genuine  and  effectual  war  against  the  people's  enemy? 
Must  the  soldier  of  the  Union,  when  in  action,  keep  one 
eye  upon  his  rifle,  and  the  other  upon  the  constitutional 
rights  of  rebels?  Is  the  power  to  make  war,  when 
once  lawfully  brought  into  action,  to  be  controlled, 
baflled,  and  emasculated  by  any  obligation  to  guard  or 
respect  rights  set  up  by  or  for  belligerent  traitors? 

THK  LEADING  QUESTIONS  STATED, 

What  limit,  if  any,  is  prescribed  to  the  war-making 
power  of  the  President,  as  Commander-in-Chief  of  the 
Array  and  Navy  of  the  United  States  ?  What  are  the 
rights  of  our  government  over  the  private  property  and 
persons  of  loyal  citizens  in  time  of  civil  war  ?  What 
authority  has  Congress  to  frame  laws  interfering  with 
the  ordinary  civQ  or  political  rights  of  peaceable  citi- 
zens residing  in  the  rebel  States  ;  or  laws  for  the  pun- 
ishment or  control  of  public  enemies,  who  may  be  cap- 
tured as  spies,  as  pirates,  as  guerrillas,  as  aiders  and 
comforters  of  armed  traitors,  or  as  Confederate  soldiers 
on  the  battle-field?  What  are  the  powers  of  the  Pres- 
ident or  of  Congress  in  relation  to  the  conquest  and 
government  of  the  inhabitants  of  belligerent  districts  of 
country  ?  What  laws  may  be  established  as  to  slaves 
captured  or  escaping  into  the  lines  of  our  armies,  or 
into  the  free  States ;  or  as  to  slaves  belonging  to  rebels, 
and  used  by  them  in  their  military  service  ?  Are  slaves 
contraband  of  war  ?  May  they  be  released  from  all 
obligation  to  serve  rebel  masters  ?  May  slavery  be 
destroyed  as  a  military  measure,  or  abolished  by  a  legis- 
lative act,  required  by  the  public  welfare  and  common 
defence,  in  time  of  civil  war  ?     In  what  department  of 


,d  by  Google 


14  STATEMENT    OF   LEADfflQ    QUESTIONS. 

government  is  the  power  vested  by  the  constitution  to 
abolish  or  destroy  slavery  ?  Is  there  any  limit  to  the 
power  of  Congress  to  provide  for  the  punishment  of 
treason  ?  What  are  the  rights  and  liabilities  of  traitors  ? 
What  are  the  war  powers  of  the  President,  and  the 
legislative  powers  of  Congress  in  relation  to  rebellion, 
treason,  and  slavery  ?  These  and  similar  inquiries  are 
frequently  made  among  the  plain  people  ;  and  it  is  for 
the  purpose  of  explaining  some  of  the  doctrines  of  law 
applicable  to  them,  that  the  following  suggestions  have 
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CHAPTEE    I. 

THE  CONSTITUTIONAL  RIGHT   OF  THE  GOVERNMENT  TO  AP- 
PROPRIATE PRIVATE  PROPERTY  TO  PUBLIC  USE. 

The  genenil  government  of  the  United  States  has,  in 
time  of  peace,  a  legal  right,  under  the  constitution,  to 
appropriate  to  public  use  the  private  property  of  any 
subject,  or  of  any  number  of  subjects,  owing  it  alle- 
giance, whenever  justified  by  public  necessity.  Each  of 
the  States  claims  and  exercises  a  similar  right  over  the 
property  of  its  own  citizens. 

THI8  RIfiHT  IS  FOUNDED  IN  RKASON. 

All  permanent  governments  in  civilized  countries 
assert  and  carry  into  effect,  in  different  ways,  the  claim 
of "  eminent  domain  ;  "  for  it  is  essential  to  their  au- 
thority, and  even  to  their  existence.  The  construction 
of  military  defences,  such  as  forts,  arsenals,  roads, 
bridges  or  canals,  however  important  for  the  protection 
of  a  country  in  time  of  war,  might  be  prevented  by 
private  interests,  if  the  property  of  individuals  could 
not  be  lawfully  taken  for  public  use.  Internal  improve- 
ments in  time  of  peace,  however  beneficial  to  the  pub- 
lic, requiring  the  appropriation  of  real  estate  belonging 
to  individuals,  might  be  interrupted,  if  there  were  no 
power  to  take,  without  the  consent  of  the  owner,  what 
the  public  necessities  require.  And  as  it  is  the  govern- 
ment which  protects  all  citizens  in  their  rights  to  life, 
liberty,  and  property,  they  are  deemed  to  hold  their 
property  subject  to  the  claim  of  the  supreme  protector 
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to  take  it  from  them  when  demanded  by  "  public  wel- 
fiire."  It  is  under  this  qnasi  sovereign  power  that  the 
State  of  Massachusetts  seizes  by  law  the  private  estates 
of  her  citizens  ;  and  she  even  authorizes  several  classes 
of  corporations  to  seize  land,  against  the  will  of  the 
proprietor,  for  public  use  and  benefit.  Eailroads, 
canals,  turnpikes,  telegraphs,  bridges,  aqueducts,  could 
never  have  been  constructed  were  the  existence  of  this 
great  right  denied.  And  the  title  to  that  interest  in 
real  estate,  which  is  thus  acquired  by  legal  seizure,  is 
deemed  by  all  the  courts  of  that  commonwealth  to  be 
as  valid,  and  as  constitutional,  as  if  purchased  and  con- 
veyed by  deed,  under  the  hand  and  seal  of  the  owner. 


INDEMNITY  IS  REQUIRED, 

When  individuals  are  called  upon  to  give  up  what  is 
their  own  for  the  advantage  of  the  community,  justice 
requires  that  they  sho^lld  be  fairly  compensated  for  it ; 
otherwise  public  burdens  would  be  shared  unequally. 
To  secure  the  right  to  indemnification,  which  was 
omitted  in  the  original  constitution  of  the  United 
States,  an  amendment  was  added,  which  provides  that 
private  property  shall  not  be  taken  for  public  use  with- 
out just  compensation.*  Similar  provisions  are  found 
in  the  constitutions  of  Massachusetts  and  of  several 
other  States.  The  language  of  this  amendment  admits 
the  authority  of  the  government  to  take  private  prop- 
erty for  public  use,  and,  being  now  a  part  of  the  con- 
stitution, leaves  that  authority  no  longer  open  to  ques- 
tion, if  it  ever  has  been  questioned. 
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In  guarding  against  the  abuse  of  the  right  to  take 
private  property  for  public  use,  it  is  provided  that  the 
owner  shall  be  entitled  to  be  fairly  paid  for  it ;  and 
thus  he  is  not  to  be  taxed  more  than  Ms  due  share  for 
public  purposes. 

It  is  not  a  little  singular  that  the  fraraers  of  the 
constitution  should  have  been  less  careful  to  secure 
equality  in  distributing  the  burden  of  taxes.  Sect.  8 
requires  duties,  imposts,  andezdses  to  be  uniform  through, 
out  the  United  States, but  it  does  not  provide  ihsittaxes 
should  be  uniform.  Although  Art.  I,  Sect.  9,  provides 
that  no  capitation  or  other  direct  tax  shall  be  laid  unless 
in  proportion  to  the  census,  yet  far  the  most  important 
subjects  of  taxation  are  still  unprotected,  and  may  be 
UNEQUALLY  assessed,  without  violating  any  clause  of 
that  constitution,  which  so  carefully  secures  equality 
of  public  burdens  by  providing  compensation  for  pri- 
vate property  appropriated  to  the  public  benefit. 

"  PUBLIC  USE." 

What  is  ^^ public  use"  for  which  private  property  may 
be  taken  ? 

Every  appropriation  of  property  for  the  benefit  of  the 
United  States,  either  for  a  national  public  improvement, 
or  to  carry  into  effect  any  valid  law  of  Congress  for  the 
maintenance,  protection,  or  security  .of  national  inter- 
ests, is  " public  use"  Public  use  is  contradistinguished 
from  private  use.  That  which  is  for  the  use  of  the  coutdry, 
however  applied  or  appropriated,  is  for  public  use. 

Public  use  does  not  require  that  the  property  taken 
shall  be  actually  used.     It  may  be  disused,  removed,  oi 
destroyed.     And  destruction  of  private  property  may  be 
the  best  public  use  it  can  be  put  to. 
3 
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Suppose  a  bridge,  owned  by  a  private  corporation, 
to  be  so  located  as  to  endanger  our  forts  upon  the 
banks  of  a  river.  To  demolish  that  bridge  for  mili- 
tary purposes,  would  be  to  appropriate  it  to  pub- 
lic use.  To  raze  private  buildings  in  a  city,  for 
the  purpose  of  preventing  a  general  conflagration, 
would  be  to  apply  them  to  public  use.  To  de- 
stroy arms,  or  other  munitions  of  war,  belonging 
to  private  persons,  in  order  to  prevent  their  fall- 
ing into  possession  of  the  enemy,  would  be  to 
devote  them  to  public  use.  Congress  has  power, 
within  certain  limits,  to  pass  laws  providing  for  the 
common  defence  and  general  welfare,  under  Art.  I. 
Sect  S  of  the  constitution ;  and  whenever,  in  their 
judgment,  the  common  defence  or  general  welfare,  in 
a  case  of  public  necessity,  requires  them  to  authorize 
the  appropriation  of  private  property  to  public  use, 
whether  that  use  be  the  employment  or  destruction  of 
the  property  taken,  they  have  the  right  to  pass  such 
laws  for  that  purpose ;  and  whatever  is  done  with  it  is 
a  public  .use  thereof,  and  entitles  the  owner  to  just  com- 
pensation. 


There  is  no  restriction  as  to  the  kind  or  character 
of  private  property  which  may  be  lawfully  thus  appro- 
priated, whether  it  be  real  estate,  personal  estate,  rights 
in  action  or  in  possession,  claims  for  money,  or  for  labor 
and  service.  Thus  the  obligations  of  minor  children  to 
their  parents,  of  apprentices  to  their  masters,  and  of 
other  persons  owing  labor  and  service  to  their  masters, 

OD  tbe  suluoet  of  slavei?  a  short  time  before  thU  eee:>j  wus  written.    Notp,  p.  132.    Sec 
alM>  Note  to  the  Forty-third  Edition,  on  "  SLuver)F,"p.  303. 
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may  lawfully  be  taken  for  public  use,  or  discharged 
and  destroyed,  for  public  benefit,  by  authority  of  an  act 
of  Congress,  with  the  proviso  that  just  compensation 
shall  be  allowed  to  the  parent  or  niiister.  Our  gov- 
ernment, by  treaty,  discharged  the  claims  of  its  own 
citizens  against  France,  and  thus  applied  their  private 
property  to  public  use.  At  a  later  date  the  United 
States  discharged  the  claims  of  certain  slave  own- 
ers to  labor  and  service,  whose  staves  had  been 
carried  away  by  the  British,  contrary  to  their 
treaty  stipulations.  In  both  cases  indemnity  was 
promised  by  our  government  to  the  owners;  and  in 
case  of  the  slave  masters  it  was  actually  paid.  By 
abolishing  slavery  in  the  District  of  Columbia,  that 
which  was  considered  for  the  purposes  of  the  act  as 
private  property  was  appropriated  to  public  use,  with 
just  compensation  to  the  owners ;  Congress,  in  this 
instance,  having  the  right  to  pass  the  act  as  a  local, 
municipal  law;  but  the  compensation  was  from  the 
treasury  of  the  United  States. 

During  the  present  rebellion,  many  minors,  appren- 
tices, and  slaves  have  been  relieved  from  obligation  to 
their  parents  and  masters,  the  claim  for  their  services 
having  been  appropriated  to  public  use,  by  employing 
them  in  the  military  service  of  the  country. 

That  Congress  should  have  power  to  appropriate  every 
description  of  private  property  for  public  benefit  in  time 
of  war,  results  from  the  duty  imposed  on  it  by  the 
constitution  to  pass  laws  "  providing  for  the  common 
defence  and  general  welfare." 

Suppose  that  a  large  number  of  apprentices  desired 
to  join  the  army  as  volunteers  in  time  of  sorest  need, 
but  were  restrained  from  so  doing  only  by  reason  of 
their  owing  labor  and  service  to  their  employers,  who 
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were  equally  with  them  citizens  and  subjects  of  this 
government ;  would  any  one  doubt  that  Congress 
could  authorize  it  to  accept  these  apprentices  as  sol- 
diers, to  discharge  them  from  the  obligation  of  their 
indentures,  providing  just  compensation  to  their  em- 
ployers for  loss  of  their  services  ?  Suppose  that 
these  volunteers  owed  labor  and  service  for  life,  as 
slaves,  instead  of  owing  it  for  a  term  of  years ;  what 
difference  could  it  make  as  to  the  right  of  government 
to  use  their  services,  and  discharge  their  obligations, 
or  as  to  the  liability  to  indemnify  the  masters  ? 
The  right  to  use  the  services  of  the  minor,  the 
apprentice,  and  the  slave,  for  public  benefit,  belongs 
to  the  United  States.  The  claims  of  all  American 
citizens  upon  their  services,  whether  by  local  law,  or 
by  common  law,  or  by  indentures,  can  be  annulled  by 
the  same  power,  for  the  same  reasons,  and  under  the 
same  restrictions  that  govern  the  appropriation  of  any 
other  private  property  to  public  use. 

S  TO  DO  MILITAEy 

Slaves,  as  well  as.  apprentices  and  minors,  are 
equally  subjects  of  the  United  States,  whether  they 
are  or  are  not  ciitsms  thereof  The  government  of 
the  United  States  has  the  right  to  call  upon  all  its 
subjects  to  do  mUUary  didy.  If  those  who  owe  labor 
and  service  to  others,  either  by  contract,  by  inden- 
ture, by  common  or  statute  law,  or  by  local  usage, 
could  not  be  lawfully  called  upon  to  have  their  em- 
ployments   to  serve    their  country,  no  inconsiderable 

•  See  Note  to  Forty-third  Edition,  p.  478,  on  "  Laws  for  raising  and  organizing  Military 
Forces."  Since  tlie  publication  of  the  fourth  edition  Congress  has  passed  the  act  of 
March  a,  180.1,  and  the  set  of  February  24,  1804,  wbloh  proiides  for  theenrolment  of  col- 
ond  men  ana  slaves.    See  also  Kneedler  v.  Lane,  B  Wright,  2^8. 
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portion  of  the  able-bodied  men  would  thus  be  exetnpt, 
and  the  Constitution  and  laws  of  the  land  providing  for 
calling  out  the  army  and  navy  would  be  set  at  nought. 
But  the  Constitution  makes  no  such  exemptions  from 
military  duty.  Private  rights  cannot  be  set  up  to  over- 
throw the  claims  of  the  country  to  the  services  of  any 
one  of  its  subjects  who  owes  it  allegiance. 

How  far  the  United  States  is  under  Abligation  to 
compensate  parents,  masters  of  apprentices,  or  masters 
of  slaves,  for  the  loss  of  service  and  labor  of  those 
subjects  who  are  enlisted  in  the  army  and  navy,  has 
not  been  yet  decided.*  The  constitution  recognizes 
slaves  as  "persons  held  to  hhor  or  service"  So  also  are 
apprentices  and  minor  children  "  persons  held  to  labor 
and  service."  And,  whatever  other  claims  may  be  set 
up,  by  the  laws  of  either  of  the  slave  states,  to  any 
class  of  "  persons,"  the  constitution  recognizes  onl^  the 
claim  of  individuals  to  the  labor  and  service  of  other  in- 
dividuals. It  seems  difficult,  therefore,  to  state  any 
sound  principle  which  should  require  compensation  in 
one  case  and  not  in  the  other. 


It  is  by  no  means  improbable,  that,  in  the  emergency 
which  we  are  fast  approaching,  the  right  and  duty 
of  the  country  to  call  upon  all  its  loyai  subjects  to  aid 
in  its  military  defence  leill  be  deemed  paramount  to  the 

•  If  an  Rppreutfce  eollatln  He  flrroy.  the  courts  will  not,  upon  aftofteas  corpui,  issued 
&t  the  relfttiOQ  of  the  master,  remand  the  apprentjca  to  his  cuBioily,  if  he  be  Kiaoiilmg  to 
retuiQ,  but  will  leare  the  master  to  his  suit  a^aiaai  the  offleer,  who,  h;  Stat.  March  IG, 
ie03,  was  forbidden  to  enUst  him  withont  the  master's  consent.  Commonwealth  t.  Uob- 
(xson,  IS.  &lt.  3S3;  CommoruBeaiaiy.  f arris.  7  Pa.  L.  J.  SS3. 

ffoieioyDriy-iftiriiffiiiti™.  — This  question,  as  it  regards  slaies,  has  been  decided  by 
the  act  of  February  24,  18M.  See  the  Note  on  "Slayecy,"  p,Sfl3;  also  Index,  tJtlo  ■•  In- 
demnity;" also  the  Note  on  "  Compensation  to  Slave  Masters  fbr  Slaves  enlisted  inlfl 
Military  Service,"  p.  W5;  also  "  Solicitor's  Opinions,"  Keoords  of  the  War  Department, 
Maroh  0  and  10,  Hay  20,  and  July  30,  IBM. 
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clams  of  any  piivtde  person  upon  suck  subjects,  and  that  the 
loss  of  labor  and  service  of  certain  citizens,  like  the  loss 
of  life  and  property,  which  always  attends  a  state  of 
war,  must  be  borne  by  those  upon  whom  the  misfortune 
happens  to  fall.  It  may  become  one  of  the  great  polit 
ical  questions  hereafter,  whether,  if  slavery  should  as  a 
civil  act  in  time  of  peace,  or  by  treaty  in  time  of  war, 
be  wholly  or  partly  abolished,  for  pubUe  beneJU,  or  pub- 
Uc  defence,  such  abolishment  is  an  appropnaiion  oi  private 
property  for  public  use,  witUn  the  memmg  of  the  constitution. 

INDEMNITY  TO    MOEMON3. 

The  question  has  not  yet  arisen  in  the  courts  of  the 
United  States,  whether  the  act  of  Congress,  which, 
under  the  form  of  a  statute  against  polygamy  abolishes 
Mormonism,  a  domestic  institution,  sustained  like  slavery 
only  by  local  law,  is  such  an  appropriation  of  the  claims 
of  Mormons  to  the  labor  and  service  of  their  wives  as 
requires  just  compensation  under  the  constitution?  A 
decision  of  this  question  may  throw  some  light  on  the 
point  now  under  consideration. 


A  further  question  may  arise  as  to  the  application 
of  the  "  compensation  "  clause  above  referred  to.  That 
Congress  has  authority  to  pass  naturalization  laws,  by 
Art.  I.,  Sect  8,  has  never  been  doubted.  The  only 
question  is,  whether  it  is  not  exclusive.*  Statutes  may 
thus  be  passed  which  would  give  the  privileges  of  citi- 
zenship   to    any  person  whatsoever,  black    or  white. 

*  See  Chi<-acv,  CAfrac,  2  Wheat  a09;  United  States  v.  vatato,2DM.  ZTi;  ThJTlowx. 
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Colored  men,  having  been  citizens  in  some  of  the  States 
ever  since  they  were  founded,  and  having  acted  as  such 
prior  to  1788,  in  various  civil  and  military  capacities, 
are  deemed  by  eminent  jurists  citizens  of  the  United 
States*  Under  our  present  laws,  according  to  the 
opinion  of  the  attorney-general  of  Massachusetts,  col- 
ored men  are  equally  with  white  men  required  to  be 
enrolled  in  the  militia  of  the  United  States,-}-  although 
such  was  not  the  case  under  the  previous  acts  of  1792 
and  1795.  "  The  general  government  has  authority  to 
determine  who  shall  and  who  may  not  compose  the 
militia  of  the  United  States ;  and  having  so  determined, 
the  state  government  has  no  legal  authority  to  prescribe 
a  different  enrolment.^  If,  therefore,  Congress  exercise 
either  of  these  undoubted  powers  to  grant  cUisensMp  to 
all  ctJored  persons  residing  or  coming  within  either 
of  the  States,  or  to  pass  an  act  requiring  the  enrolment 
of  all  able-bodied  persons  within  a  prescribed  age, 
whether  owing  labor  and  service  or  not,^aspart  of 
the  militia  of  ike  United  States,  and  thereby  giving  to  all, 
as  they  become  soldiers  or  seamen,  their  freedom  from 
obligations  of  labor  and  service,  except  mMary  labor 
and  service,  then  the  question  would  arise,  whether 
government,  by  caHing  its  own  subjects  and  citizens 
into  the  military  service  of  the  country,  in  case  of  over- 
whelming necessity,  could  be  required  by  the  constitu- 
tion to  recognize  the  private  relations  in  which  the 
soldier  might  stand,  by  heal  laws,  to  persons  setting  up 
claims  against  him  ?  If  white  subjects  or  citizens  owe 
labor    and    service,  even   by  formal    indentures,  such 

»  See  tbe  ease  otJ>red  Scott,  whiob  in  no  part  denies  that  tf  colored  men  uTereeltJiens  of 
either  of  the  States  which  adopted  the  ConeUtutton,  they  were  cittjensof  the  United  States. 
t  See  Stnt  United  Stales,  July  17,  ISflft    But  eee  Note,  p.  478. 
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obligations  afford  no  valid  excuse  against  the  requisition 
of  government  to  have  them  drafted  into  the  militia  to 
serve  the  country.  No  compensation  should  be  allowed 
to  those  who  claim  indemnity  for  the  loss  of  such  "  labor 
and  aervice."  Whether  the  eohr  of  the  debtor,  or  the 
length  of  time  during  which  the  obligation  (to  labor  and 
service) has  to  run,  or  the  evidencehy  which  the  existence 
of  the  obligation  is  proved,  can  make  an  essential  differ- 
ence between  the  different  kinds  of  labor  and  service, 
remains  to  be  seen.  The  question  is,  whether  the 
soldier  or  seaman,  serving  his  country  in  arms,  can  be 
Ae^Tnedi  private  property,  a.s  recognized  in  the  constitution 
of  the  United  States?* 


That  the  property  of  any  citizen  may,  under  certain 
circiimstances.  be  seized  in  time  of  war,  by  miMary  officers, 
for  public  purposes,  is  not  questioned,  just  compensation 
being  offered,  or  provided  for;  but  the  question  has 
been  asked,  whether  this  power  does  not  supersede 
the  right  of  Congress,  in  war,  to  pass  laws  to  take  away 
what  martial  law  leaves  unappropriated  't 

•  This  inquiry  is  conclusively  answered  by  reference  to 
the  amendment  of  the  constitution,  above  cited,  which 
admits  the  existence  of.that  power  in  Congress;!  but  in 
addition  to  this,  there  are  other  clauses  which  devolve 
powers  and  duties  on  the  legislature,  giving  them  a 
large  and  important  share  in  instituting,  organizing, 
carrying  on,  regulating,  and  ending  war;  and  these 
duties  could  not,  under  all  circumstances,  be  discharged 
in  war,  without  exercising  the  right  to  take  for  public 

•  Ifote  to  forty-third  FAition.  —  This  question  Has  been  aetHcd  by  the  action  of  a[l  tUe 
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use  the  property  of  the  subject.  It  would  seem  strange 
if  private  property  could  not  be  so  taken,  while  it  is 
undeniable  that  in  war  the  government  can  call  into 
the  military  service  of  the  country  every  able-bodied 
citizen,  and  tax  his  property  to  any  extent. 


EEFEEENCES    TO    THE   CONSTITUTION,    SHOWING    THE    WAR   FOWKKS 
OF  CONGRESS. 

The  preamble  to  the  Constitution  declares  the  objects 
for  which  it  was  framed,  in  the  following  words:  — 

"  We,  the  people  of  the  United  States,  in  order  to  form  a  more 
perfect  union,  establish  justice,  insure  domestic  tranquillity,  pro- 
vide for  the  common  defence,  promote  the  general  welfare,  and 
secure  the  blessings  of  liberty  to  ourselves  and  our  posterity,  do 
ordain  and  establish  this  Constitution  for  the  United  States  of 
America." 

The  war  powers  of  the  legislative  department  are  set 
forth  chiefly  in  Art.  I.  Sect.  8  of  the  Constitution,  which 
provides  that  — 

"The  Congress  shall  have  power, — 

I,  "  To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay 
the  debts  and  provide  for  the  common  defence  and  general  wel- 
fare of  the  United  States;  but  all  duties,  imposts  and  excises  shall 
be  nnifbrm  throughout  the  United  States." 

II,  "  To  declare  war,  grant  letters  of  marque  and  repiisal,  and 
make  rules  concerning  captures  on  land  and  water." 

12.  "  To  raise  and  support  armies ;  but  no  appropriation  of 
money  to  that  use  shall  be  for  a  longer  term  than  two  years." 

13.  "To  provide  and  maintain  a  navy." 

14.  "To  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces." 

15.  "To  provide  for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  insuiTections  and  repel  invasions." 

16.  "  To  provide  for  organizing,  arming,  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be  employed 
in  the  service  of  the  United  States,  reserving  to  the  States  respec- 
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tively,  the  appointment  of  the  officers,  and  the  authority  of  train- 
ing the  militia  according  to  the  discipline  prescribed  by  Con- 
gress." 

18.  "  To  malie  all  laws  which  shall  be  neceasary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof." 


If  the  pubUc  welfare  and  common  defence,  in  tirae  of  war, 
require  that  the  claims  of  masters  over  their  appren- 
tices or  slaves  should  be  cancelled  or  abrogated,  against 
their  consent,  and  if  a  general  law  carrying  into  execu- 
tion such  abrogation,  is,  in  the  judgment  of  Congress, 
"  a  necessary  and  proper  measure  for  accomplishing 
that  object,"  there  can  be  no  question  of  the  constitu- 
tional power  and  right  of  Congress  to  pass  such  a  law.* 
The  only  doubt  is  in  relation  to  the  right  to  compensa- 
tion. If  it  should  be  urged  that  to  release  slaves  from 
their  servitude  would  be,  in  effect,  to  impair  or  destroy 
the  obligation  of  contracts,  it  may  be  replied  that 
though  states  have  no  right  to  pass  laws  impairing  the 
obligation  of  contracts,  Congress  is  at  liberty  to  pass 
such  laws.  The  right  to  abrogate  and  cancel  the  obli- 
gations of  apprentices  and  slaves  does  not  rest  solely 
upon  the  power  of  Congress  to  appropriate  private 
property  to  public  use  ;  but  it  necessarily  results  from 
its  obligation  to  use  the  proper  means  to  accomplish 
one  of  the  chief  objects  for  which  the  Union  was  formed, 
namely,  to  provide  for  the  common  defence  and  general 
welfare  of  the  United  States  in  time  of  war.-f 

p.  79,  which  sutborizedtlie 


,d  by  Google 


PUBLIC   USE   OF   PRIVATE   PBOPERTY.  Z7 

IMPORTANCE  AND  DANGEE  OP  THESE  POWERS. 

The  powers  conveyed  in  the  18th  clause  of  Art.  I., 
Sect.  8j  are  of  vast  importance  and  extent.  It  may  be 
said  that  they  are,  in  one  sense,  unhmited  and  discretion- 
ary. They  are  more  than  imperial.  But  it  was  in- 
tended by  the  framers  of  the  constitution,  or,  what  is 
of  more  importance,  by  the  people  who  made  and  adopt- 
ed it,  that  the  powers  of  government  in  dealing  with 
civil  rights  in  time  of  peace,  should  be  defined  and  lim- 
ited ;  but  the  powers  "  to  provide  for  the  general  welfare 
and  the  common  defence "  in  time  of  war,  should  be  un- 
Umited.  It  is  true  that  such  powers  may  be  temporarily 
abused;  but  the  remedy  is  always  in  the  hands  of  the 
people,  who  can  unmake  laws  and  select  new  repre- 
sentatives and  senators. 


It  is  not  necessary  here  to  define  the  extent  to  which 
congressional  legislation  may  justly  control  and  regu- 
late the  conduct  of  the  army  and  navy  in  ser\'ice ;  or 
to  point  out  the  dividing  line  between  civil  and  martial 
law.  But  the  power  of  Congress  to  pass  laws  on  the 
subjects  expressly  placed  in  its  charge  by  the  terms  of 
the  constitution  cannot  be  taken  away  from  it  by  rea- 
son of  the  fact  that  the  President,  as  commander-in- 
chief  of  the  army  and  navy,  also  has  powers,  equally 
constitutional,  to  act  upon  the  same  subject-matters. 
It  does  not  follow  that  because  Congress  has  a  right  to 
abrogate  the  claims  of  Mormons  or  slaveholders,  the 
President,  as  commander,  may  not  also  do  the  same 
thing.  These  powers  are  not  inconsistent,  or  conflicting. 
Congress  may  pass  laws  concerning  captures  on  land 
and  on  the  water.  If  slaves  are  captured,  and  are  treated 
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as  "  captured  property,"  Congress  should  determine 
what  is  to  be  done  with  them;*  and  it  will  be  the 
President's  duty  to  see  that  these  as  well  as  other  laws 
of  the  United  States  are  executed. 


Whenever,  in  the  judgment  of  Congress,  the  common 
defence  and  public  welfare,  in  time  of  war,  require  the 
removal  of  the  condition  of  slavery,  it  is  within  the 
scope  of  its  constitutional  authority  to  pass  laws  for 
that  purpose,-j" 

If  such  laws  are  deemed  to  take  private  prop- 
erty for  public  use,  or  to  destroy  private  property 
for  public  benefit,  as  has  been  shown,  that  may  be  done 
under  the  constitution,  by  providing  just  compensation ; 
otherwise,  no  compensation  can  be  required.  It  has 
been  so  long  the  habit  of  those  who  engage  Jn  public 
life  to  disclaim  any  intention  to  interfere  with  slavery 
in  the  States,  that  they  have  of  late  become  accustomed 
to  deny  the  right  of  Gonffress  to  do  so.  But  the  constUu- 
tion  contains  no  clause  or  sentence  prohibiting  the  exercise  hy 
Congress  of  the  plenary  power  of  abrogating  invohMary  sertfi' 
iude.  The  only  prohibition  contained  in  that  instrument 
relating  to  persons  held  to  labor  and  service,  is  in  Art.  I Y., 
whichprovidesthat,"Noperson  held  to  service  or  labor 
in  one  state,  under  the  laws  thereof,  escaping  into  another, 
shall,  in  consequence  of  any  hw  or  regulaUon  "  therein," 
be  discharged  from  such  service  or  labor ;  but  shall  be 
delivered  up  on  claim  of  the  party  to  whom  such  ser- 
vice or  labor  may  be  due."     Thus,  if  a  slave  or  appren- 
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tice,  owing  service  to  his  employer  in  Maryland,  escapes 
to  New  York,  the  legislature  of  New  York  cannot,  by 
any  law  or  regulation,  legally  discharge  such  apprentice 
or  slave  from  his  liability  to  his  employer.  TMs  restric- 
tion is,  in  express  terms,  appiuiable  onlij  to  State  legislatures, 
and  not  to  Congress. 

Many  powers  given  to  Congress  are  denied  to  the 
States;  and  there  are  obvious  reasons  why  the  supreme 
government  alone  should  exercise  so  important  a  right. 
That  a  power  is  withdrawn  from  the  States,  indicates, 
by  fair  implication,  that  ^  belongs  to  the  United  States, 
unless  expressly  prohibited,  if  it  is  embraced  within 
the  scope  of  powers  necessary  to  the  safety  and  pres- 
ervation of  the  government,  in  peace  or  in  civil  war. 
It  will  be  remarked  that  the  provision  as  to  slaves 
in  the  constitution  relates  only  to  fugitives  from  labor 
escaping  from  one  state  into  another ;  not  to  the  status 
or  condition  of  slaves  in  any  of  the  states  where  they 
are  held,  while  another  clause  in  the  constitution 
relates  to  fugitives  from  justice.*  Neither  clause  has 
any  application  to  citizens  or    persons   who  are  not 

fugitives.  And  it  would  be  a  singular  species  of  rea- 
soning to  conclude  that,  because  the  constitution  pre- 
scribed certain  rules  of  conduct  towards  persons  escaping 

from  one  State  into  another,  therefore  there  is  no  power 
to  make  rules  relating  to  other  persons  who  do  not  escape 

from  one  State  into  another.  If  Congress  were  expressly 
empowered  to  pass  laws  relating  to  persons  v}hen 
escaping  from  justice  or  labor  by  fleeing  from  their 
own  States,  it  would  be  absurd  to  infer  that  there 
could  be  no  power  to  pass  laws  relating  to  these 
same    persons  when   staying   at  home.     The  govern- 

*  ConetltuUon,  Art.  IV.  Sect.  -i. 
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meiit  may  pass  laws  requiring  the  return  of  fugitives : 
they  may  pass  other  laws  punishing  their  crimes, 
or  relieving  them  from  penalty.  The  power  to  do  the 
one  by  no  means  negatives  the  power  to  do  the  other. 
If  Congress  should  discharge  the  obligations  of  slaves 
to  render  labor  and  service,  by  passing  a  law  to  that 
effect,  such  law  would  supersede  and  render  void  all 
rules,  regulations,  customs,  or  laws  of  either  State  to  the 
contrary,  for  the  constitution,  treaties,  and  laws  of  the 
United  States  are  the  supreme  law  of  the  land.  If 
slaves  were  released  by  act  of  Congress,  or  by  the  act 
of  their  masters,  there  would  be  no  person  held  to  hhor 
as  a  slave  by  the  laws  of  any  8taie,  and  therefore  there 
would  be  no  person  to  whom  the  clause  in  the  consti- 
tution restraining  State  legislation  could  apply.  This 
clause,  relating  to  fugitive  slaves,  has  often  been  misun- 
derstood, as  it  has  been  supposed  to  limit  the  power  of 
Congress,  while  in  fact  U  appUes  in  plain  and  express  terms 
only  to  the  States,  controlling  or  limiting  their  powers,  but 
having  no  application  to  the  general  government.  If 
the  framers  of  the  constitution  intended  to  take  from 
Congress  the  power  of  passing  laws  relating  to  slaves 
in  the  States  or  elsewhere,  they  would  have  drafted  a 
clause  to  that  effect.  They  did  insert  in  that  instru- 
ment a  proviso  that  Congress  should  pass  no  law  pro 
hibiting  the  importation  of  such  persons  as  any  of 
the  States  should  think  proper  to  admit  (meaning 
slaves)  prior  to  1808.*  And  if  they  did  not  de- 
sign that  the  legislature  should  exercise  control  over 
the  subject  of  domestic  slavery,  whenever  it  should 
assume  such  an  aspect  as  to  involve  national  interests, 
the  introduction  of  the  proviso  relating  to  the  slave 
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trade,  and  of  several  other  clauses  in  the  plan  of  gov- 
ernment, makes  the  omission  of  any  prohibition  of 
legislation  on  slavery  unaccountable. 

CONCLUSION. 

Thus  it  has  been  shown  that  the  government  has 
the  right  to  appropriate  to  public  use  private  propertt/  of 
every  description;  that  "public  use"  may  require  the 
employment  or  the  destruction  of  such  property ;  that 
if  the  "right  to  the  labor  and  service  of  others,"  as 
slaves,  be  recognized  in  the  broadest,  sense  as  "prop- 
erty,"  there  is  nothing  in  the  constitution  which 
deprives  Congress  of  the  power  to  appropriate  "  that 
description  of  property"  to  public  u,se,  by  terminating 
slavery,  as  to  all  persons  now  held  in  servitude,  when- 
ever laws  to  that  eifect  are  required  by  "  the  public 
welfare  and  the  common  defence"  in  time  of  war; 
that  this  power  is  left  to  the  discretion  of  Congress, 
which  is  the  sole  and  exclusive  judge  as  to  the  occa- 
sions when  it  shall  be  exercised,  and  from  that  judg- 
ment there  is  no  appeal.  The  right  to  "just  compen- 
sation "  for  private  property  so  appropriated  will  depend 
upon  the  circumstances  under  which  it  is  talien,  and 
the  legal  conditions  of  the  claimant.* 
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The  Constitution,  Art.  I.,  Sect.  8,  clause  18,  gives  Congress  power  '  to 
make  all  laws  which  shali  be  necessary  and  proper  for  carrj-ing  into  execu- 
tion the  foregoing  powers,  and  all  other  powers  veeted  by  this  Constitution 
in  the  Government  of  the  United  States,  or  in  any  Bepartment  or  officer 
thereof. " 

AH,  II.,  Sect.  2,  clause  1,  provides  that  "  the  President  ehalL  he  Cont- 
mander-in-chief  of  the  Army  and  Navy  of  the  United  States,  and  of  the 
Militia  of  the  aeveral  States,  when  called  into  the  actual  service  of  the 
United  States." 

Art.  I.,  Sect.  8,  declares  that  "  Congress  shall  have  power  to  provide  fox 
calling  forth  the  MiKtia  to  execute  the  laws  of  the  Union,  suppress  insur- 
rections, and  repel  invasions." 

As  the  President  is,  within  the  sense  of  Art.  I.,  Sect.  8,  clause  18,  "  an 
officer  of  government ;"  and  hy  virtue  of  Art.  II.,  Sect,  2,  clause  I,  he  is 
Commander-in-chief  of  the  Army  and  Navy ;  and  aa,  hy  virtue  of  Art.  II,, 
Sect.  2,  clause  1,  and  Art.  I.,  Sect.  8,  the  power  is  vested  in  him  as  "  an 
officer  of  the  government "  to  suppress  rebellion,  repel  invasion,  and  to 
maintain  the  Constitution  by  force  of  arms,  in  time  of  war,  and  for  that 
pui-pose  to  overthrow,  conquer,  and  subdue  the  enemy  of  his  country,  so 
completely  as  to  "insure  domestic  tranquillity,". —  it  follows  by  Art.  I., 
Sect.  8,  clause  18,  that  Congress  may,  iu  time  of  war,  pass  all  laws  which 
shall  he  necessary  and  proper  to  enable  the  President  to  carry  into  exe- 
cution "  all  his  military  powers. 

It  is  Ms  duty  to  break  down  the  enemy,  and  to  deprive  them  of  their 
means  of  maintaining  war ;  Congress  is  therefore  hound  to  pass  such  laws 
as  will  aid  him  in  accomplishing  that  object. 

If  it  has  power  to  make  laws  for  carrj-ing  on  the  government  in  time  of 
peace,  it  has  the  power  and  duty  to  make  laws  to  preserve  it  from  destruc- 
tion in  time  of  war. 
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CHAPTER    II. 

WAU  POWERS   OF  CONGRESS," 


Congress  has  power  to  frame  statutes  not  only  for  the 
piinishment  of  crimes,  but  also  for  the  purpose  of  aid- 
ing the  President,  as  commander-in-chief  of  the  army 
and  navy,  in  suppressing  rebellion,  and  in  the  final  and 
permanent  conquest  of  a  public  enemy.  "  It  may  pass 
such  laws  as  it  may  deem  necessary,"  says  Chief  Justice 
Marshall,  "  to  carry  into  execution  the  great  powers 
granted  by  the  constitution;"  and  "necessary  means,. 
in  the  sense  of  the  constitution,  does  not  import  an 
absolute  physical  necessity,  so  strong  that  one  thing 
cannot  exist  without  the  other.  It  stands  for  any 
means  calculated  to  produce  the  end." 

RULES    OF  INTERPKETATION. 

The  constitution  provides  that  Congress  shall  have 
power  to  pass  "all  laws  necessary  and  proper  "  for  car- 
rying into  execution  all  the  powers  granted  to  the  gov- 
ernment of  the  United  States,  or  any  department  or 
officer  thereof  The  word  "  necessary,"  as  used,  is  not 
limited  by  the  additional  word  "  proper,"  but  enlarged 
thereby. 

"  If  the  woi'd  necessary  were  used  in  the  strict,  rigorous  sense,  it 
would  be  an  extraordinary  departure  from  the  usual  course  of  the 
human  mind,  as  exhibited  in  Eolemn  instruments,  to  add  another  word, 
the  only  possible  effect  of  which  is  to  qualify  that  strict  and  rigoroua 
meaning,  and  to  present  clearly  the  idea  of  a  choice  of  means  in  the 
course  of  legislation.     If  no  means. are  to  be  resorted  to  but  sueh  aa 

•  For  reftrenoea  to  the  duuacs  of  the  CoDElltution  contninEng  the  war  powers  ol  (Joa 
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are  indispensably  necessary,  there  can  be  neidier  sense  nor  utility  in 
adding  the  word  '•proper^  for  the  indispensable  necessity  would  shut 
out  from  view  all  consideration  of  the  propriety  of  the  means."  • 

Alexander  Hamilton  says, — 

"The  authorities  essential  to  the  care  of  the  common  defence  are 
these :  To  raise  armies  ;  to  build  and  equip  fleets ;  to  prescribe  rules  for 
the  government  of  both ;  to  direct  their  operations ;  to  provide  for  their 
support.  These  powers  ought  to  exist  withoctt  limitation,  because 
it  is  impossible  to  foresee  or  to  define  the  extent  and  variety  of  national 
exigencies,  and  the  correspondent  extent  and  variety  of  the  means 
necessary  to  satisfy  them.  The  circumstances  which  endanger  the 
safety  of  nations  are  infinite ;  and  for  this  reason  no  constitutional 
shackles  can  wisely  be  imposed  on  the  power  to  which  the  care  of  it 
is  committed.  .  .  .  This  power  ought  to  be  under  the  direction  of  the 
same  councils  wliich  are  appointed  to  preside  over  the  common  defence. 
...  It  must  he  admitted,  as  a  necessary  consequence,  that  there  can 
be  no  limitation  of  that  authority  which  is  to  provide  for  the  defence 
and  protection  of  the  community  in  any  matter  essential  to  its  etRcacy 
— that  is,  in  any  matter  essential  to  the  formation,  direction,  or  sup- 
port  of  the  national  forces." 

This  statement,  Hamilton  says, — 

"  Rests  upon  two  axioms,  simple  as  they  are  univeraal :  the  means 
ought  to  be  proportioned  to  the  end;  the  persons  from  whose  agency 
the  attainment  of  the  end  is  expected,  ought  to  possess  the  means  by 
which  it  is  to  be  attained."  f 

The  doctrine  of  the  Supreme  Court  of  the  United 
States,  announced  by  Chief  Justice  Marshall,  and  ap- 
proved by  Daniel  Webster,  Chancellor  Kent,  and  Judge 
Story,  is  thus  stated :  — 

"  The  government  of  the  United  States  is  one  of  enumerated  pow- 
ers, and  it  can  exercise 'only  the  powers  granted  to  it;  but  though 
limited  in  its  powers,- it  is  supreme  within  its  sphere  of  action.  It  is 
the  government  of  the  people  of  the  United  States,  and  emanated 
from  them.  Its  powers  were  delegated  by  all,  and  it  represents  all, 
iind  acts  for  all. 

"'  There  is  nothing  in  the  constitution  which  excludes  incidental  or 

*  3  Stacy'a  CommeiitariCB,  Sect.  123.  f  Federalist,  Ho.  Zi,  pp.  95, 9e. 
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implied  powers.  The  Articles  of  Confederation  gave  nothing  to  the 
United  States  but  what  was  expressly  granted ;  but  the  new  constitu- 
tion dropped  the  word  erpressly,  and  luft  the  question  whether  a  par- 
ticular power  was  granted  to  depend  on  a  iair  construction  of  the  whole 
instrument.  No  constitution  can  contain  an  accurate  detail  of  all  the 
subdivisions  of  its  powers,  and  all  the  means  by  which  they  might  be 
carried  into  execution.  It  would  render  it  too  prolix.  Its  nature 
requires  that  only  Ihe  great  outlines  should  be  marked,  and  its  impor- 
tant objects  designated,  and  all  the  minor  ingredients  left  to  be  de- 
duced from  the  nature  of  those  objects.  The  sword  and  the  pnrse, 
ail  the  external  relaf  ions,  and  no  inconsiderable  portion  of  the  industry 
of  the  nation,  were  intrusted  to  the  general  government;  and  a  gov- 
ernment intrusted  with  such  ample  powers,  on  the  due  execution  of 
which  the  happiness  and  prosperity  of  the  people  vitally  depended, 
must  also  he  intrusted  with  ample  means  of  their  execution.  Unless 
the  words  imperiously  i-equire  it,  we  ought  not  to  adopt  a  construction 
which  would  impute  to  the  framers  of  the  constitution,  when  granting 
great  powers  for  the  public  good,  the  intention  of  impeding  their  exer- 
cise by  withholding  a  choice  of  means.  The  powers  given  to  the 
government  imply  the  ordinary  means  of  execution ;  and  the  govern- 
ment, in  all  sound  reason  and  fair  interpretation,  must  have  the  choice 
of  the  means  which  it  deems  the  most  convenient  and  appropriate  to 
the  execution  of  the  power.  The  constitution  has  not  left  the  right 
of  Congress  to  employ  the  necesssary  means  for  the  execution  of  its 
powers  to  general  reasoning.  Art.  I,  Sect.  8,  of  the  constitution, 
expressly  confers  on  Congress  the  power  '  to  make  all  laws  that  may 
be  necessary  and  proper  to  carry  into  execution  the  foregoing  powers.' 
"  Congress  may  employ  such  means  and  pass  such  laws  as  it  may 
deem  necessary  to  carry  into  execution  great  powers  granted  hy  the 
constitution ;  and  necessary  means,  in  the  sense  of  the  constitution, 
does  not  import  aa  absolute  physical  necessity,  so  strong  that  one 
thing  cannot  exist  without  the  other.  It  stands  for  any  means  calcu- 
lated to  produce  the  end.  The  word  necessary  &Amits  of  all  degress 
of  comparison.  A  thing  may  be  necessary,  or  very  necessary,  or 
absolutely  or  indispensably  necessary.  The  word  is  used  in  various 
senses,  and  in  its  construction  the  subject,  the  context,  the  intention, 
are  all  to  be  taken  into  view.  The  powers  of  the  government  wei-e 
given  for  the  welfare  of  the  nation.  They  were  intended  to  endure 
for  ages  to  come,  and  to  be  adapted  to  the  various  crises  in  human 
aff^rs.     To  prescribe  the  specific  means  by  which  government  should 
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in  all  future  time  execute  its  power,  and  to  confine  the  choice  of  means 
to  such  narrow  limits  as  should  not  leave  it  in  the  power  of  Congress 
to  adopt  any  which  might  be  appropriate  and  conducive  to  the  end, 
would  be  most  unwise  and  pernicious,  because  it  would  be  an  attempt 
to  provide,  by  immutable  rules,  for  exigencies  whicli,  if  foreseen  at 
all;  must  have  been  foreseen  dimly,  and  would  deprive  tlie  legislature 
of  the  capacity  to  avail  itself  of  experience,  or  to  exercise  its  reason, 
and  accommodate  its  legislation  to  circumstances.  If  the  end  be  legit- 
imate, and  within  the  scope  of  the  constitution,  all  means  which  are 
appropriate,  and  plainly  adapted  to  this  end,  and  which  are  not  pro- 
hibited by  the  constitution,  are  lawful."  * 

Guided  by  these  principles  of  interpretation,  it  is 
obvious  that  if  the  confiscation  of  property,  or  the  liber- 
ation of  slaves  of  rebels,  be  "  plainly  adapted  to  the  end," 
—  that  is,  to  the  suppression  of  rebellion,  —  it  is  within 
the  power  of  Congress  to  pass  laws  for  those  purposes. 
Whether  they  are  adapted  to  produce  that  result  is  for 
the  legislature  alone  to  decide.  But,  in  considering  the 
war  powers  conferred  upon  that  department  of  govern- 
ment, a  broad  distinction  is  to  be  observed  between 
confiscation  or  emancipation  laws,  passed  in  time  of 
peace,  for  the  punishment  of  crime,  and  similar  laws, 
passed  in  time  of  war,  to  aid  the  President  in  suppressing 
rebellion,  in  carrying  on  a  civil  war,  and  in  securing  "the 
public  welfare  "  and  maintaining  the  "  common  defence  " 
of  the  country.  Congress  may  pass  such  laws  in  peace  or 
in  war  as  are  within  the  general  powers  conferred  on  it, 
unless  they  fall  within  some  express  prohibition  of  the 
constitution.  If  confiscation  or  emancipationjaws  are  en- 
acted under  the  war  powers  of  Congress,  we  must  deter- 
mine, in  order  to  test  their  validity,  whether,  in  suppress- 
ing a  rebeUion  of  colossal  proportions,  the  United  States 
are,  within  the  meaning  of  the  constitution,  ai  war  with  its 

•  On  the  iDtcrprelatlon  of  coDalitntional  power,  see  1  Keot'a  Com.  :I51.  332;  McCuRoch 
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own  citizens?  whether  confiscation  and  emiincipation  are 
sanctioned  as  belligerent  rights  by  the  law  and  usage  of 
civilized  nations?  and  whether  our  government  has  full 
belligerent  rights  against  its  rebellious  subjects? 

AKE  THE  UNITED  STATES  AT  WAK?» 

War  may  originate  in  either  of  several  ways.  The 
navy  of  a  European  nation  may  attack  an  American 
frigate  in  a  remote  sea.  Hostilities  then  commence 
without  any  invasion  of  the  soil  of  America,  or  any 
insurrection  of  its  inhabitants.  A  foreign  power  may 
send  troops  into  our  territory  with  hostile  intent,  and 
without  declaration  of  war;  yet  war  would  exist  solely 
by  this  act  of  invasion.  Congress,  on  one  occasion, 
passed  a  resolution  that  "war  existed  by  the  act  of 
Mexico;"  but  no  declaration  of  war  had  been  made 
by  either  belligerent.  Civil  war  may  commence  either 
as  a  general  armed  insurrection  of  slaves,  a  servile 
war;  or  as  an  insurrection  of  their  masters,  a  re- 
beUion ;  or  as  an  attempt,  by  a  considerable  portion 
of  the  subjects,  to  overthrow  their  government — 
which  attempt,  if  successful,  is  termed  a  revolution. 
Civil  war,  within  the  meaning  of  the  constitution, 
exists  also  whenever  any  combination  of  citizens  is 
formed  to  resist  generally  the  execution  of  any  one  or 
of  all  the  laws  of  the  United  States,  if  accompanied  with 
overt  acts  to  give  that  resistance  effect. 


A  state  of  war  may  exist,  arising  in  any  of  the  modes 
above  mentioned,  without  a  declaration  of  war  by  either 
of  the  hostile  parties.     Congress  has  the  sole  power, 


Note  to  the  Fnrty-tUrd  Editioa.  —  See  Twips  on  the 
s  decided  by  the  Supremo  Court  of  the  United  States 
,    Appendix,  i^.  61S-GI0. 
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under  the  constitution,  to  make  that  declaration,  and 
to  sanction  or  autliorize  the  commencement  of  offensive 
war.  The  United  States  would  ordinarily  begin  hos- 
tilities against  a  foreign  nation  by  a  public  proclama- 
tion, which  would  be  equivalent  to  a  declaration  of  war. 
But  this  is  quite  a  different  case  from  a  defensive  or 
a  civil  war.  The  constitution  establishes  the  mode  in 
which  this  government  shall  commence  wars,  the  author- 
ity which  may  authorize,  and  the  declarations  which 
shall  precede,  any  act  of  hostility ;  but  it  has  no  power 
to  prescribe  the  manner  in  which  others  should  begin 
war  against  us.  Hence  it  follows,  that  when  war  is 
■commenced  against  this  country  by  aliens  or  by  citizens, 
ho  declaration  of  war  by  tlie  government  is  necessary.* 
The  fact  that  war  is  levied  against  the  United  States, 
makes  it  the  duty  of  the  President  to  call  out  the  army 
or  navy  to  subdue  the  enemy,  whether  foreign  or  do- 
mestic. The  chief  object  of  a  declaration  of  war  is  to 
give  notice  thereof  to  neutrals,  in  order  to  fix  their 
rights,  and  liabilities  to  the  hostile  powers,  and  to 
give  to  innocent  parties  reasonable  time  to  withdraw 
their  persons  and  property  from  danger.  If  the  com- 
mander-in-chief could  not  call  out  his  forces  to  repel 
an  Invasion  unless  the  Legislative  department  had  pre- 
viously made  a  formal  declaration  of  war,  a  foreign 
enemy,  during  a  rece,ss  of  Congress,  might  send  out  its 
armed  cruisers  to  sweep  our  commerce  from  the  seas,  or 
it  might  cross  our  borders  and  march,  unopposed,  from 
Canada  to  the  Gulf  before  a  majority  of  our  Repre- 
sentatives could  be  convened  to  make  that  declaration. 
The  constitxition,  made  as  it  was  by  men  of  sense, 
never  leaves  the  nation  powerless  for  self-defence, 
That  Instrument,  which  gives  the  legislature  authority 
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to  declare  war,  whenever  war  is  inUiafed  by  the  United 
States,  also  makes  it  the  duty  of  the  President,  as  com- 
mander-in-chief, to  engage  promptly  and  effectually  in 
war  ;  or,  in  other  words,  to  make  the  United  States  a 
belligerent  nation,  without  declaration  of  war,  or  any 
other  act  of  Congress,  whenever  he  is  legally  called 
upon  to  suppress  rebelhon,  repel  invasion,  or  to  execute 
the  laws  against  armed  and  forcible  resistance  thereto. 
The  Preadent  has  his  duty,  Congress  have  theirs  ;  they 
are  separate,  and  in  some  respects  independent.  Noth- 
ing is  clearer  than  this,  that  when  such  a  state  of  hos- 
tilities exists  as  justifies  the  President  in  calling  the 
army  into  actual  service,  without  the  authority  of  Con- 
gress, no  declaration  of  war  is  requisite, either  in  form  or 
substance,  for  any  purpose  whatsoever.  Hence  it  fol- 
lows, that  government,  while  engaged  in  suppressing  a 
rebellion,  is  not  deprived  of  the  rights  of  a  belUgerent 
against  rebels,  by  reason  of  the  fact  that  no  formal  decla- 
ration of  war  has  been  made  against  them,  as  though 
they  were  an  alien  enemy,  —  nor  by  reason  of  the  cir- 
cumstance that  this  great  civil  war  originated,  so  far  as 
we  are  parties  to  it,  in  an  effort  to  resist  an  armed 
attack  of  citizens  upon  the  soldiers  and  the  forts  of  the 
United  States.  It  must  not  be  forgotten  that  by  the 
law  of  nations  and  by  modern  usage,  no  formal  declaration 
of  war  to  the  enemy  is  made  or  deemed  necessary*  AH 
that  is  now  requisite  is  for  each  nation  to  make  suita- 
ble declarations  or  proclamations  to  its  own  citizens,  to 
enable  them  to  govern  themselves  accordingly.  These 
have  been  made  by  the  President. 

HAS  GOVERNMENT  FULL  WAK    POWERS  AGAIMST   REBEL    CITIZENS.' 

Some  persons   have    questioned    the    right   of    the 
United  States  to  make  and  carry  on  war  against  citi- 
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zens  and  subjects  of  this  country,  ,  Conceding  that  the 
President  may  be  authorized  to  call  into  active  service 
the  navy  and  army  "  to  repel  invasion,  or  suppress 
rebellion,"  they  neither  admit  that  suppressing  rebel- 
lion places  the  country  in  the  attitude  of  making  war 
on  rebels,  nor  that  the  commander-in-chief  has  the  con- 
stitutional right  of  conducting  his  military  operations 
as  he  might  do  if  he  were  actual!}'  at  war  (in  the  ordi- 
nary sense  of  the  term)  against  an  alien  enemy.  Mis- 
apprehension of  the  meaning  of  the  constitution  on 
this  subject  has  led  to  confusion  in  the  views  of  some 
members  of  Congress  during  the  last  session,  and  has  in 
no  small  degree  emasculated  the  efforts  of  the  majority 
in  dealing  with  the  questions  of  emancipation,  confisca- 
tion, and  enemy's  property,* 

Some  have  assumed  that  the  United  States  are  not 
at  war  with  rebels,  and  that  they  have  no  authority  to 
exercise  the  rights  of  war  against  them.  They  admit 
that  the  army  has  been  lawfully  called  into  the  field, 
and  may  kill  those  who  oppose  it ;  they  concede 
that  rebels  may  be  taken  captive,  their  gunboats  may 
be  sunk,  and  their  property  may  be  seized ;  that  mar- 
tial law  may  be  declared  in  rebellious  districts,  and  its 
pains  and  penalties  maybe  enforced;  that  every  armed 
foe  may  be  swept  out  of  the  country  by  military 
power.  Yet  they  entertain  a  vague  apprehension  that 
something  in  the  constitution  takes  away  from  these 
military  proceedings,  in  suppressing  rebellion  and  in 
resisting  the  attacks  of  the  rebels,  the  quality  and 
character  of  warfare.  All  these  meii  in  arms  are  not, 
they  fancy, ''  making  war''  When  the  citizens  of  Charles- 
ton bombarded  Fort  Sumter,  and  captured  property 
exclusively   owned    by  the    United    States,  it  is  not 
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denied  that  the  ene.my  were  waging  war  against  the 
Union.  When  Major  Anderson  returned  their  fire  and 
attempted  to  defend  the  fort  and  its  guns  from  capture, 
it  is  denied  that  the  Union  was  waging  war  against 
the  enemy.  While  other  nations,  as  well  as  our  own, 
have  formally  or  informally  conceded  to  the  rebels  the 
character  and  the  rights  usually  allowed  to  belliger- 
ents, that  is,  to  persons  making  war  on  us,  we,  accord- 
ing to  the  technical  scruple  above  stated,  are  not  enti- 
tled to  the  rights  of  belligerents  against  them.  It 
therefore  becomes  important  to  define  the  meaning  of 
the  term  "levying  war."  As  the  military  forces  of  this 
country  are  now  in  actual  service  to  suppress  rebellion, 
is  such  military  service  ^^ making  war"  upon  the  rebels? 
And  if  war  actually  exists,  is  there  anything  in  the 
constitution  that  limits  or  controls  the  full  enjoyment 
and  exercise  by  the  government  of  the  rights  of  a 
belligerent  against  the  insurgents? 

IS  SUFPKESSING  KEBELLION  BY  ARMS   MAKING  WAK  ON  CITIZENS  OP 
THE  UNITED  STATES? 

To  repel  invasion  by  arms,  all  admit,  is  entering 
upon  defensive  war  against  the  invader.  War  exists 
wherever  and  whenever  the  army  or  navy  is  in  ac- 
tive service  against  a  public  enemy.  When  rebels, 
having  organized  themselves  in  armies,  in  large  num- 
bers, overthrow  their  lawful  governments,  invade  the 
territory  of  States  not  consenting  thereto,  attack  our 
citizens  and  soldiers,  seize  and  confiscate  the  prop- 
erty not  of  our  government  only,  but  of  all  persons 
who  continue  loyal,  such  proceedings  constitute  a  civil 
war  in  all  its  terrors,  a  war  of  subjugation  and  of  con- 
quest, as  well  as  of  rebellion.     Operations  less  bloody 
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and  less  revolutionary  than  there  are  held  to  constitute 
the  levying  of  war,  as  those  terms  are  explained  in  the 
language  of  the  constitution.  War  is  levied  against 
the  United  States  wherever  and  whenever  the  crime 
of  treason  is  committed  (see  Constitution,  Art.  III., 
Sect,  3,  CI,  3),  and  under  that  clause,  as  interpreted 
by  the  Supreme  Court,  "  war  is  levied "  when  there 
exists  a  combination,  resorting  to  overt  acts,  to  op- 
pose generally  the  execution  of  any  law  of  the  United 
States,  even  if  no  at-med  force  be  used.  The  language 
of  the  Constitution  is  clear  and  express.  "  Treason 
shall  consist  only  in  levying  war  upon  the  United 
States,  or  in  giving  aid  and  comfort  to  the  enemy." 
If,  therefore,  any  person,  or  collection  of  persons,  have 
committed  the  crime  of  treason,  the  constitution  de- 
clares them  to  have  levied  tvar.  As  traitors  they  have 
become  belligerent,  or  war  levying  enemiei?. 

War  may  be  waged  against  the  government  or  b^  the 
government;  it  may  be  either  offensive  or  defensive. 
Wherever  war  exists  there  must  be  two  parties  to  it. 
If  traitors  (belligerents  by  the  terms  of  the  constitu- 
tion) are  one  party,  the  government  is  the  other  party. 
I^  when  treason  is  committed,  any  body  is  at  war,  then 
it  follows  that  the  United  States  are  at  war.  The  in- 
habitants of  a  section  of  this  country  have  issued  a  mani- 
festo claiming  independence ;  they  have  commenced 
hostilities  on  land  and  sea  to  maintain  it ;  they  have 
invaded  territory  of  peaceful  and  loyal  sections  of  the 
Union  ;  they  have  seized  and  confiscated  ships,  arsenals, 
arms,  forts,  public  and  private  property  of  our  govern- 
ment and  people,  and  have  killed,  captured,  and  im- 
prisoned soldiers  and  private  citizens.    Of  the  miUion  of 
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men  in  arms,  are  those  on  one  side  levying  war,  and 
are  those  opposed  to  them  not  levying  war  ? 

As  it  takes  two  parties  to  carry  on  war,  either  party 
may  begin  it  That  party  which  begins  usually  de- 
clares war.  But  when  it  is  actually  begun,  the  party 
attacked  is  as  much  at  war  as  the  party  who  made  the 
attack.  The  United  States  are  at  war  with  rebels,  in 
the  strictly  legal  and  constitutional  sense  of  the  term, 
and  have  therefore  all  the  rights  against  them  which  fol- 
low from  a  state  of  war,  in  addition  to  those  which  are  de- 
rived from  the  fact  that  the  rebels  are  also  subjects. 

REBELS  MAY  BE  TREATED  AS  BELLlGi; RENTS  AND  AS  SUBJECTS. 

Wars  may  be  divided  into  two  classes,  foreign  and 
civil.  In  all  civil  wars  the  government  claims  the  bel- 
ligerents, on  both  sides,  as  subjects,  and  has  the  legal 
right'  to  treat  the  insurgents  both  as  subjects  and  as 
belligerents;  and  they  therefore  may  exercise  the  full 
and  untrammelled  powers  of  war  against  their  subjects, 
or  they  may,  in  their  discretion,  relieve  them  from  any 
of  the  pains  and  penalties  attached  to  either  of  these 
characters.*  The  right  of  a  country  to  treat  its  rebel- 
lious citizens  ioth  as  hellu/ererds  and  as  suli)'ects  has  long 
been  recognized  in  Europe,  and  by  the  Supreme  Court 
of  the  United  States.-j-  In  the  civil  war  between  St. 
Domingo  and  France,  such  rights  were  exercised,  and 
were  recognized  as  legitimate  in  Rose  v.  Himeh/,  4 
Cranch,  272.  So  in  Cherriot  v.  Foiissait,  3  Binney,  252. 
In  Dobne  v.  Napier,  3  Scott  R.  225,  it  was  held  that  a 
blockade  of  the  coast  of  Portugal,  by  the  Queen  of 
that  country,  was  lawful,  and  a  vessel  was  condemned 
as  a  latofid  prise  for  running  the  blockade.     The  cases 

•  NoU  to  tlie  rnrty-third  Edition.  —  Sea  ifauraa  y.  /.iJwranee  Company,  0  Wallnoo,  1*. 
una  otiier  cases  recently  deetded  by  the  Supreme  Court;  alaoNoteon  "T&eKlBlitof  Cop- 
turc  or  Enemy's  Property,"  p.  451.  f  See  Note  A,  p,  216. 
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of  the  SanHsima  Trimdad,  7  Wheat.  306,  and  Xfmed 
States  V.  Palmer,  3  W.  635,  confirm  this  doctrine.  By 
the  terms  of  the  constitution  defining  treason,  a  traitor 
mttd  ie  a  subject  and  a  heUigerent,  and  none  but  a  belliger- 
ent subject  can  be  a  traitor. 

The  government  have  in  fact  treated  the  insurgents 
as  belligerents  on  several  occasions,  without  recognizing 
them  in  express  terms  as  such.  They  have  received 
the  capitulation  of  rebels  at  Hatteras,  as  prisoners  of 
war,  in  express  terms,  and  have  exchanged  prisoners 
of  war  as  such,  and  have  blockaded  the  coast  by 
military  authority,  and  have  officially  infonned  other 
nations  of  such  blockade,  and  of  their  intention  to 
make  it  effective,  under  the  present  law  of  nations. 
They  have  not  exercised  their  undoubted  right  to 
repeal  the  laws  making  either  of  the  blockaded  har- 
bors ports  of  entry.  They  have  relied  solely  on  their 
heVigererd  rights,  under  the  law  of  nations.* 

Having  thus  the  full  powers  and  right  of  making 
and  carrying  on  war  against  rebels,  both  as  subjects 
and  as  belligerents,  this  rigU  frees  the  President  and 
Congress  from  the  difficulties  which  might  arise  if 
rebels  could  be  treated  onty  as  subjects,  and  if  war 
could  not  be  waged  upon  them.  If  conceding  to  rebels 
the  privileges  of  belligerents  should  relieve  them  from 
some  of  the  harsher  penalties  of  treason,  it  will  subject 
them  to  the  liabilities  of  the  belligerent  character. 
The  privileges  and  the  disadvantages  are  correlative. 
But  it  is  by  no  means  conceded  that  the  government 
may  not  exercise  the  right  of  treating  the  same  rebels 
both  as  subjects  and  as  belligerents.     The  constitution 

•  Sate  to  the  Forty-third  Edition.  —  See  cnsea  decided  In  tho  Supremo  Court,  printed  la 
tha  Appendix.  See tfoEe  A, p. 215,  Also,  The IleBere,2iLa\r Rcp.zrB;  Am^  IPtirviabilb. 
33B-394;  ^Oie Srilllata,  II  Ain.IinwlCep.3U;  8.C.2B[ai>k.G3S;  Coter.  JUer.  Sfut.  Jth.  Co. 
13Am.lAwEes.37;.miEii>iifba,  ISLeg,  Iat.233;  UTieF.W.Johnti>tt,lti.33i;alsa,tloteoa 
tliB"lllghtofCapturc,"p.  451. 
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defines  a  rebel  who  commits  treason  as  one  who  "  levies 
war "  on  the  United  States ;  and  the  laws  punish  this 
highest  of  crimes  with  death,  thus  expressly  treating 
the  same  person  as  sulked  and  as  helligereni.  Those  who 
save  their  necks  from  the  halter  by  claiming  to  be 
treated  as  prisoners  of  war,  and  so  protect  them- 
selves under  the  shield  of  beUigerent  rights,  must  bear 
the  weight  of  that  shield,  and  submit  to  the  legal  con- 
sequences of  the  character  they  claim.  They  cannot 
sail  under  two  flags  at  the  same  time.  But  a  rebel 
does  not  cease  to  be  a  subject  because  he  has  turned 
traitor.  The  constitution  expressly  authorizes  Congress 
to  pass  laws  to  punish  traitor — that  is,  belligerent  — 
subjects ;  and  suppressing  rebellion  by  armed  force  is 
making  war.  Therefore  the  war  powers  of  governmeni 
give  full  belligerent  rights  against  rebels  in  arms. 

THE  LAW  OF  NATIOKS  IS  ABOVE  THK   CONSTII'UTION." 

Having  shown  that  the  United  States  being  actually 
engaged  in  civil  war,  —  in  other  words,  having  become  a 
belligerent  power,  without  formal  declaration  of  war, — 
it  is  important  to  ascertain  what  some  of  tlie  rigMs  of 
heUigerents  are,  according  to  the  law  of  nations.  It  will 
be  observed  that  the  law  of  nations  is  above  the  con- 
stitution of  any  government ;  and  no  people  would  be 
justified  by  its  peculiar  constitution  in  violating  the 
rights  of  other  nations.  Thus,  if  it  had  been  provided 
in  the  Articles  of  Confederation,  or  in  the  present  con- 
stitution, that  all  citizens  should  have  the  inalienable 
right  to  practise  the  profession  of  firaey  upon  the  ships 
and  property  of  foreign  nations,  or  that  they  should  be 
lawfully  empowered  to  make  incursions  into  England, 
France,  or  other  countries,  and  seize  by  force  and  bring 

*  Note  to  FoTtp-lhinl  Edition.  — See  U.  S.v.  Moreao,l'Wsllace,iOO.    Appendix,p.  631 
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home  such  men  and  women  as  they  should  select,  and, 
if  these  privileges  should  be  put  in  practice,  England 
and  France  would  be  justified  in  treating  us  as  a  nest 
of  pirates,  or  a  band  of  marauders  and  outlaws.  The 
whole  civilized  world  would  turn  against  us,  and  we 
should  justly  be  exterminated.  An  association  or 
agreement  on  our  part  to  violate  the  rights  of  others, 
by  whatever  name  it  may  be  designated,  whether  it  be 
called  a  constitution,  or  league,  or  conspiracy,  or  a  do- 
mestic institution,  is  no  justification,  under  the  law  of 
nations,  for  illegal  or  immoral  acts. 


To  determine  what  are  the  rights  of  different  nations 
when  making  war  upon  each  other,  we  look  only  to 
the  law  of  nations.  The  peculiar  forms  or  rights  of 
the  subjects  of  one  of  these  war-making  parties  under 
their  own  government  give  them  no  rights  over  their 
enemy  other  than  those  which  are  sanctioned  by  in- 
ternational law.  In  the  great  tribunal  of  nations,  there 
is  a  "  higher  law  "  than  that  which  bas  been  framed  by 
either  one  of  them,  however  sacred  to  each  its  own 
peculiar  laws  and  constitution  of  goverament  may  be. 

But  while  this  supreme  law  is  in  full  force,  and  is 
binding  on  all  countries,  softening  the  asperities  of  war, 
and  guarding  the  rights  of  neutrals,  it  is  not  conceded 
that  the  government  of  the  United  States,  in  a  civil 
war  for  the  suppression  of  rebellion  among  its  own  cit- 
izens, is  subject  to  the  same  limitations  as  tliough  the 
rebels  were  a  foreign  nation,  owing  no  allegiance  to 
the  country. 

With  this  caveat,  it  will  be  desirable  to  state  some 
of  the  rights  of  belligerents. 
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BKLLIGEEENT  lilGHTS  OF  THE  GOVERNMENT, 

Congress  has  power  to  make  laws  authorizing  the 
capture  of  the  property  of  piibhc  enemies  on  land  and 
water;  the  confiscation  of  their  real  and  personal  es- 
tate ;  and  the  military  government  of  the  inhabitants 
of  conquered  territory*  As  the  property  of  all  nations 
has  an  equal  right  upon  the  high  seas  (the  highway  of 
nations),  in  order  to  protect  the  commerce  of  neutrals 
from  unlawful  interference,  it  is  necessary  that  ships  and 
cargoes  seized  on  the  ocean  should  be  brought  before 
some  prize  court,  that  it  maj'  be  judicially  determined 
whether  the  captured  vessel  and  cargo  were,  in  whole 
or  in  part,  enemy's  property  or  contraband  of  war. 
The  decision  of  any  prize  court,  according  to  the  law 
of  nations,  is  conclusive  against  all  the  world.  Where 
personal  property  of  the  enemy  is  captured  from  the 
enemy,  on  land,  in  the  enemy's  country,  no  decision 
of  any  court  is  necessary  to  give  a  title  thereto.^  Cap-: 
ture  passes  the  title.  This  is  familiar  law  as  adminis- 
tered in  the  courts  of  Europe  and  America.  J 

BELLIGERENT  RIGHTS  CONFIRMED  BY  THE  CONSTITUTION. 

Some  persons  have  questioned  whether  title  passes  in 
this  country  by  capture  pr  confiscation,by  reason  of  some 
of  the  limiting  clauses  of  the  constitution ;  and  others 
have  gone  so  far  as  to  assert  that  all  the  proceedings 
under  martial  law,  such  as  capturing  enemy's  property, 
imprisonment  of  spies  and  traitors,  and  seizures  of  articles 
contraband  of  war,  and  suspending  the  habeas  corpus,  are 

*  Ste  Sfnf.  1801,  chap.  M.  Also  tha  case  of  Armatrons's  Foundry.  0  Wnlluce,  7m; 
Unifed  States  v.  Republican  Banner  O^a,  11  Pitts,  Log.  Jour.  IS.!. 

t  See  Note  to  Fortj)-third  Xrfiiwil,  p.  159.  — This  distinction  between  prizo  and  onptnro 
hBBbceQrcoognizea(18a5)liythG8upreineCourt.  Siv  Tin:  Petcrhof,  p.  BBS.  In  The  Battle 
0  wmiact,  *Be,  the  court  Bay  (ISOT),  ■'  Capture  as  pnie  of  war  jure  belli  overrides  oil  pre- 
VIODS  liens."    See  also  CooUdge  y.  Guthrie,  p.  SI91. 

X  Alexanrler  v.  2>ulce  qf  Wellington.  2  lluss.  &  ilylne,  35.    Lord  Brougham  said  that 

statute  passes  with  respect  to  tt.    Seo  1  Kent's  Comni.  357. 
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in  violation  of  the  constitution,  which  declares  that  no 
man  shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law ;  *  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation  j-j- 
that  unreasonable  searches  and  seizures  shall  not  be 
made  ;J  that  freedom  of  speech  and  of  the  press  shall 
not  be  abridged  ;§  and  that  the  right  of  the  people  to 
keep  and  bear  arms  shall  not  be  infringed.  j| 

THESE  PROVISIONS  _NOT  APPLICABLE  TO  A  STATE  OF  WAK. 

If  these  rules  are  applicable  to  a  state  of  war,  then 
capture  of  property  is  illegal,  and  does  not  pass  a  title  ; 
no  defensive  war  can  be  carried  on;  no  rebellion  can 
be  suppressed ;  no  invasion  can  be  repelled ;  the  array 
of  the  United  States,  when  called  into  the  field,  can  do 
no  act  of  hostility.  Not  a  gun  can  be  fired  consiiiu- 
tionall^,  because  it  might  deprive  a  rebel  foe  of  his  life 
without  due  proces^  of  law  —  firing  guns  not  being 
deemed  "due  process  of  law." 

Sect.  4  of  Art.  IV.  says,  that  "  the  United  States  shall 
guarantee  to  every  State  in  this  Union  a  republican 
form  of  government,  and  shall  protect  each  of  them 
against  invasion,  and  on  application  of  the  legislature, 
or  of  the  Executive  (when  the  legislature  cannot  be 
convened)  against  domestic  violence." 

Art.  I.  Sect  8,  gives  Congress  power  to  declare  war, 
raise  and  support  armies,  provide  and  maintain  a  navy ; 
to  provide  for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  insurrection  and  repel  in- 
vasion ;  to  provide  for  organizing,  arming,  and  disciplin- 
ing the  militia,  and  for  governing  such  part  of  them  as 
may  be  in  the  service  of  the  United  States. 
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If  these  rules  above  cited  have  any  application  in  n 
time  of  war,  the  United  States  cannot  protect  each  of  the 
States  from  invasion  by  citizens  of  other  States,  nor 
against  domestic  violence  ;  nor  can  the  army,  or  militia, 
or  navy  be  used  for  any  of  the  purposes  for'  which  the 
constitution  authorizes  or  requires  their  employment 
If  all  men  have  the  right  to  "  keep  and  bear  arms," 
what  right  has  the  army  of  the  Union  to  take  them 
away  from  rebels  ?  If  "  no  one  can  constitutionally 
be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law,"  by  what  right  does  government  seize 
and  imprison  traitors  ?  By  what  right  does  the  army 
kill  rebels  in  arms,  or  burn  up  their  military  stores  ? 
If  the  only  way  of  dealing  constitutionally  with  rebels 
in  arms  is  to  go  to  law  with  them,  the  President  should 
convert  his  army  into  lawyers,  justices  of  the  peace, 
and  constables,  and  serve  "  summonses  to  appear  an(l 
answer  to  complaints,"  instead  of  a  summons  to  surrender. 
He  should  send  "  gkebtings  "  instead  of  sending  rifle  shot. 
He  should  load  his  caissons  with  "  pleas  in  abatement 
and  demurrers,"  instead  of  thirty-two  pound  shell  and 
grape  shot  In  short,  he  should  levy  writs  of  execution, 
instead  of  levying  war.  On  the  contrary,  the  com- 
mander-in-chief proposes  a  diflerent  appHcation  of  the 
due  process  of  law.  His  summons  is,  that  rebels  should 
lay  down  their  arms  ;  his  pleas  are  batteries  and  gun- 
boats ;  his  arguments  are  hot  shot,  and  always  "  to  the 
point;"  and  when  his  fearful  execution  is  "levied  on 
the  body,"  all  that  is  left  will  be  for  the  undertaker. 

TRUE  APPLICATION   OF  THESE  CONSTITUTIOKAL  tiCAKANTHES. 

The  clauses  which  have  been  cited  from  the  amend- 
ments to  the  constitution  were  intended  as  declarations 
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of  the  rights  of  peaceful  and  loyal  citizens,  and  safe- 
guards in  the  administration  of  justice  by  the  civil  tri- 
bunals J  but  it  was  necessary,  in  order  to  give  the  gov- 
ernment the  means  of  defending  itself  against  domestic 
or  foreign  enemies,  to  maintain  its  authority  and  dig- 
nity, and  to  enforce  obedience  to  its  laws,  that  it  should 
have  unlimited  war  powers ;  and  it  must  not  be  for- 
gotten that  the  same  authority  which  provides  those 
safeguards,  and  guarantees  those  rights,  also  imposes 
upon  the  President  and  Congress  the  duty  of  so  carry- 
ing on  war  as  of  necessity  to  supersede  and  hold  in 
temporary  suspense  such  civil  rights  as  may  prove  in- 
consistent with  the  complete  and  effectual  exercise  of 
such  war  powers,  and  of  the  belligerent  rights  result- 
ing from  them.  The  rights  of  war  and  the  rights  of 
peace  cannot  coexist.  One  must  yield  to  the  other. 
Martial  law  and  civil  law  cannot  operate  at  the  same 
time  and  place  upon  the  same  subject  matter.  Hence 
the  constitution  is  framed  with  full  recognition  of  that 
fact ;  it  protects  the  citizen  in  peace  and  in  war ;  but 
his  rights  enjoyed  under  the  constitution,  in  time  of 
peace  are  different  from  those  to  which  he  is  entitled 
in  time  of  war. 


While  war  is  raging,  many  of  the  rights  held  sacred 
by  the  constitution  —  rights  which  cannot  be  violated  by 
any  acts  of  Congress  —  may  and  must  be  suspended  and 
held  in  abeyance.  If  this  were  not  so,  the  government 
might  itself  be  destroyed-;  the  army  and  navy  might 
be  sacrificed,  and  one  part  of  the  constitution  would 
HDLUFY  the  rest 
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li  fi-eedom  of  speech  cannot  be  suppressed,  spies  can- 
not be  caught,  imprisoned,  and  hung. 

\i  freedom  of  the  press  cannot  be  interfered  with,  all 
our  military  plans  may  be  betrayed  to  the  enemy. 

If  no  man  can  be  deprived  of  life  without  trial  by  jury, 
a  soldier  cannot  slay  the  enemy  in  battle. 

If  enemy's  properly  cannot  be  taken  without  "  due 
process  of  law,"  how  can  the  soldier  disarm  his  foe  and 
seize  his  weapons  ? 

If  no  person  can  be  arrested,  sentenced,  and  shot,  with- 
out trial  hy  jury  in  the  county  or  State  where  his  crime 
is  alleged  to  have  been  committed,  how  can  a  deserter 
he  shot,  or  a  spy  he  hung,  or  an  eiiemy  he  taken  prisoner  ? 

It  has  been  said  that  "  amidst  arms  the  laws  are  silentr 
It  would  be  more  just  to  say,  that  while  war  rages,  the 
rights,  which  in  peace  are  sacred,  must  and  do  give  way 
to  the  higher  right,  the  right  of  public  safety,  the  right 
which  the  country,  the  whole  country,  claims  to  pro- 
tection from  its  enemies,  domestic  and  foreign,  from 
spies,  from  conspirators,  and  from  traitors.*  The  sov- 
ereign and  almost  dictatorial  military  powers,  existing 
only  in  actual  war,  ending  when  war  ends,  to  be  used 
in  self-defence,  and  to  be  laid  down  when  no  longer 
necessary,  are,  while  they  last,  as  lawful,  as  constitu- 
tional, as  sacred,  as  the  administration  of  justice  by 
judicial  courts  in  time  of  peace.  They  may  be  dan- 
gerous; war  itself  is  dangerous;  but  danger  does  not 
make  them  unconstiivtional.  If  the  commander-in-chief 
orders  his  soldiers  to  seize  the  arms  and  ammunition  of 
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the  rebels  ;  to  capture  their  persons  ;  to  shell  out  their 
batteries;  to  hang  spies  or  shoot  deserters  ;  to  destroy 
insurgents  waging  open  battle ;  to  send  traitors  to 
forts  and  prisons ;  to  stop  the  press  from  aiding  and 
comforting  the  enemy  by  betraying  our  military  plans ; 
to  arrest  within  our  lines,  or  wherever  they  can  be 
seized,  persons  against  whom  there  is  reasonable  evi- 
dence of  their  having  aided  or  abetted  the  rebels,  or  of 
intending  so  to  do,  the  pretension  that  he  thereby 
violates  the  constitution  is  not  only  erroneous,  but  it 
is  a  plea  in  behalf  of  treason.  To  set  up  the  rules 
of  civil  administration  as  overriding  and  controlling 
the  laws  of  war,  is  to  aid  and  abet  the  enemy.  It 
falsifies  the  clear  meaning  of  the  constitution,  which 
not  only  gives  the  power,  but  makes  it  the  plain  duty 
of  the  President,  to  wage  war,  when  lawfully  declared 
or  recognized,  against  the  public  enemy  of  his  country. 
The  restraints  to  which  he  is  subject,  when  in  war,  are 
not  found  in  municipal  regulations,  which  can  be  ad- 
ministered only  in  peace,  but  in  the  laws  and 
of  nations  regulating  the  conduct  of  war. 


None  of  these  rights,  guaranteed  to  peaceful  cUisens,  by  ike 
ong  to  them  after  they  have  become  belligerents 
'■■  their  own  government.  They  thereby  forfeit  all 
jirotection  under  that  sacred  charter  which  they  have 
thus  sought  to  overthrow  and  destroy.  One  party  to 
a  contract  cannot  break  it  and  at  the  same  time  hold 
the  other  to  perform  it.     It  is  true  that  if  the  govern- 

•  See  Nolo  to  Forty-tliird  Edition,  p.  iW,  nnd  Index,  tille  "  Civil  Kielils." 


,d  by  Google 


54  WAR   POWERS    OF   CONGEESS. 

ment  elects  to  treat  them  as  subjects  and  to  hold  them 
liable  only  to  penalties  for  violating  statutes,  it  must 
concede'  to  them  all  the  legal  rights  and  privileges 
which  other  citizens  would  have  when  under  similar 
accusations ;  and  Congress  must  be  limited  to  the  pro- 
visions of  the  constitution  in  legislation  against  them 
as  citizens.  But  the  fact  that  war  is  waged  by  these 
miscreants  releases  the  government  from  all  obligation 
to  make  that  concession,  or  to  respect  the  rights  to  life, 
liberty,  or  property  of  its  enemy,  because  the  constitu- 
tion makes  it  the  duty  of  the  President  to  prosecute 
war  against  them  in  order  to  suppress  rebellion  and 
repel  invasion. 


THE  CONSTITUTION  ALLOWS  CAPTURE  AND  CONrii; 

Nothing  in  the  constitution  interferes  with  the  bel- 
ligerent right  of  confiscation  of  enemy  property.  The 
right  to  confiscate  is  derived  from  a  state  of  war.  It  is 
one  of  the  rights  of  war.  It  originates  in  the  principle 
of  self-preservation.  It  is  the  means  of  weakening  the 
enemy  and  strengthening  ourselves.  The  right  of  con- 
fiscation belongs  to  the  government  as  the  necessary 
consequence  of  the  power  and  duty  of  making  war  — 
offensive  or  defensive.  Every  capture  of  enemy  am- 
munition or  arms  is,  in  substance,  a  confiscation,  with- 
out its  formalities.  To  deny  the  right  of  confiscation 
is  to  deny  the  right  to  make  war,  or  to  conquer  an 
enemy. 

If  authority  were  needed  to  support  the  right  of  con- 
fiscation, it  may  be  found  in  3  Dallas,  227;  Vat.  lib. 
iii.,  ch.  8,  sect.  188;  lib.  iii.,  ch.  9,  sect.  161;  Smith  v. 
Mamfield,  Cranch,  306-7 ;  Cooper  v.  Telfair,  4  Dallas ; 
Brown  v.  U.  S.,  8  Cranch,  110,  228,  229. 
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The  followmg  extract  is  from  1  Kent's  Com.,  p.  59 :  — 

"  But  however  strong  the  current  of  authority  in  favor  of  the  mod- 
ern and  milder  construction  of  the  rule  of  national  liiw  on  this  subject, 
the  point  seems  to  be  no  longer  open  for  discussion  in  this  country ; 
and  it  has  become  definitively  settled  in  favor  of  the  ancient  and 
sterner  rule  by  the  Supreme  Court  of  the  United  States.  Brown  v. 
United  States,  8  Cranch,  110 ;  ibid.  228,  229. 

"  The  effect  of  war  on  British  property  found  in  the  United  States 
on  land,  at  the  commencement  of  the  war,  was  learnedly  discussed 
and  thoroughly  considered  in  the  case  of  Brown,  and  the  Circuit  Court 
of  the  United  States  at  Boston  decided  as  upon  a  settled  rule  of  the 
law  of  nations,  that  the  goods  of  the  enemy  found  in  tlie  countiy,  and 
all  vessels  and  cargoes  found  afloat  in  our  ports  at  the  commencement 
cf  hostilities,  were  liable  to  seizure  and  confiscation  ;  and  the  exercise 
of  the  right  vested  in  the  discretion  of  the  sovereign  of  the  nation. 

"  When  the  case  was  brought  up  on  appeal  before  the  Supreme 
Court  of  the  United  States,  the  broad  principle  was  assumed  that  war 
gave  to  the  sovereign  the  full  right  to  take  the  persons  and  confiscate 
the  property  of  the  enemy  wherever  found ;  and  that  the  mitigations 
of  this  rigid  rule,  which  the  wise  and  humane  policy  of  modern  times 
had  introduced  into  practice,  might,  more  or  less,  affect  the  exercise 
of  the  right,  but  could  not  impair  the  right  itself. 

"  Commercial  nations  have  always  considerable  property  in  posses- 
sion of  their  neighbors ;  and  when  war  breaks  out,  the  question,  What 
shall  be  done  with  enemy  property  found  in  the  country  ?  is  one  rather 
of  policy  than  of  law,  and  is  one  properly  addressed  to  the  considera- 
tion of  the  legislature,  and  not  to  the  courts  of  law. 

"  The  strict  right  of  confiscation  of  that  species  of  property  existed 
in  Congress,  and  without  a  legislative  act  authorizing  its  confiscation 
it  could  not  be  judicially  condemned  ;  and  the  act  of  Congress  of  1812 
declaring  war  against  Great  Britain  was  not  such  an  act.  Until  some 
statute  directly  applying  to  the  subject  be  passed,  the  property  would 
continue  under  the  protection  of  the  law,  and  might  be  claimed  by  the 
British  owner  at  the  restoration  of  peace. 

"  Though  this  decision  established  the  right  contrary  to  much  of 
modem  authority  and  practice,  yet  a  great  point  was  gained  over  the 
rigor  and  violence  of  the  ancient  doctrine,  by  making  the  exercise  of 
the  right  depend  upon  a  special  act  of  Congress." 

From  the  foregoing  authorities,  it  is  evident  that  the 
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government  has  a  right,  as  a  belligerent  power,  to  cap- 
ture or  to  confiscate  any  and  all  the  personal  property 
of  the  enemy ;  that  there  is  nothing  in  the  constitution 
which  limits  or  controls  the  exercise  of  that  right;  and 
that  capture  in  war,  or  confiscation  by  law,  passes  a 
complete  title  to  the  property  taken ;  and  that,  if  judi- 
cial condemnation  of  enemy  property  be  sought,  in 
order  to  pass  the  title  to  it  by  formal  decree  of  courts, 
by  mere  seizure,  and  without  capture,  the  confiscation 
roust  have  been  declared  by  act  of  Congress,  a  mere 
declaration  of  war  not  being  ex  vi  termini  sufficient  for 
that  purpose.  The  army  of  the  Union,  therefore,  have 
the  right,  according  to  the  law  of  nations,  and  of  the 
constitution,  to  obtain  by  capture  a  legal  title  to  all  the 
personal  property  of  the  enemy  they  get  possession 
of,  whether  it  consist  of  arms,  ammunition,  provisions, 
slaves,  or  any  other  thing  which  the  law  treats  as  per- 
sonal property.  No  judicial  process  is  necessary  to 
give  the  government  full  title  thereto,  and  when  once 
captured,  the  government  may  dispose  of  the  property 
as  absolute  owner  thereof,  in  the  same  manner  as 
though  the  title  passed  by  bill  of  sale :  and  Congresa 
have  plenary  authority  to  pass  such  confiscation  laws 
against  belligerent  enemies  as  they  deem  for  the  public 
good. 

A  SEVERE  ItUU!  OF  BELLIGERENT  LAW. 

"  Property  of  persons  residing  in  the  enemy's  country 
is  deemed,  in  law,  hostile,  and  subject  to  condemnation 
without  any  evidence  as  to  the  opinions  or  predilections 
of  the  owner."  If  he  is  the  subject  of  a  neiltral,  or  a. 
citizen  of  one  of  the  belligerent  States,  and  has  ex- 
pressed no  disloyal    sentiments  towards   his   country. 
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etill  his  residence  in  the  enemy's  country  impresses 
upon  his  property,  engaged  in  commerce  and  found 
upon  the  ocean,  a  hostile  character,  and  subjects  it  to 
condemnation.  This  familiar  principle  of  law  is  sanc- 
tioned in  the  highest  courts  of  England  and  of  the 
United  States,  and  has  been  decided  to  apply  to  cases 
of  civil  as  well  as  of  foreign  war.* 

Thus  personal  property  of  every  kind,  ammunition, 
provisions,  contraband,  or  slaves,  may  be  lawfully 
seized,  whether  of  lo^al  or  disloyal  citizens,  and  is  by  law 
presumed  hostile,  and  liable  to  condemnation,  if  captured 
teiihin  the  rebellious  distrieis.  This  right  of  seizure  and 
condemnation  is  harsh,  as  all  the  proceedings  of  war 
are  harsh,  in  the  extreme,  but  it  is  nevertheless  lawful. 
It  would  be  harsh  to  kill  in  battle  a  loyal  citizen  who, 
having  been  impressed  into  the  ranks  of  the  rebels,  is 
made  to  fight  against  his  country;  yet  it  is  lawful  to 
do  so. 

Against  all  persons  in  arras,  and  against  all  property 
situated  and  seized  in  rebellious  districts,  the  laws  of 
war  give  the  government  full  belligerent  rights;  and 
when  the  array  and  navy  are  once  lawfidiy  called  out, 
there  are  no  Hmits  to  the  war-making  power  of  the 
President,  other  than  the  law  of  nations,  and  such  rules 
as  Congress  may  pass  for  their  regulation.^ 

"  The  statute  of  1807,  chap.  39,"  says  a  learned  judge, 
"  provides  that  whenever  it  is  lawful  for  the  President 
to  call  forth  the  militia  to  suppress  an  insurrection,  he 
may  employ  the  land  and  naval  forces  for  that  purpose. 
The  authority  to  use  the  army  is  thus  expressly  con- 

•  The  Venus,  8  Crancli  Rpp. ;  The  Hoop,  1  Eobinaon,  IM,  ana  caeee  there  oilOii.  The 
Any  Warwick,  opiolon  of  Judge  Sprasiio. 
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firmed,  but  the  manner  in  which  they  are  to  be  used  is 
not  prescribed.  Tliat  is  left  to  the  discretion  of  the 
President,  guided  by  the  iisages  and  principles  of  civil- 
ized war." 

Aa  a  matter  of  expediency,  Congress  may  direct  that 
no  property  of  h^al  cUisens,  residing  in  disloyal  States, 
should  be  seized  by  military  force,  without  eompensar 
tion.  This  is  an  act  of  grace,  which,  though  not  re- 
quired by  the  laws  of  war,  may  well  be  granted.  The 
commander-in-chief  may  also  grant  the  same  indul- 
gence. But  the  military  commanders  are  always  at 
liberty  to  seize,  in  an  enemy's  country,  whatever  prop- 
erty they  deem  necessary  for  the  sustenance  of  troops, 
or  military  stores,  whether  it  is  the  property  of 
friend  or  enemy ;  it  being  usual,  however,  to  pay  for 
all  that  is  taken  from  friends.  These  doctrines  have 
been  carried  into  effect  in  Missouri.* 

The  President  having  adopted  the  policy  of  pro- 
tecting loyal  citizens  wherever  they  may  be  found,  all 
seizure  of  their  property,  and  all  interference  with  them 
have  so  far  been  forborne.  But  it  should  be  understood 
that  such  forbearance  is  optional,  not  compulsory.  It 
is  done  from  a  sense  of  justice  and  humanity,  not  be- 
cause law  or  constitution  renders  it  inevitable.  And 
this  forbearance  is  not  likely  to  be  .;;irried  to  such  an 
extent  as  to  endanger  the  success  of  the  armies  of  the 
Union,  nor  to  despoil  them  of  the  legitimate  fruits  of 
victory  over  rebels. 

EELLIGEEEMT  EIGHT  TO  CONFISCATE  ENEMY'S  KEAL  ESTATE. 

The  belUffcreni  right  of  the  government  to  confiscate 
enemy's  real  estate,  situated  in  this  couniri/,  can  hardly  admit 

»  Seo  note  to  Fortr-third  Edition,  title  "  Caphiro,"  p.  451 ;  "  Slavca  In  Oie  Army," 
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of  a  question.  The  title  to  no  inconsiderable  part  of 
the  real  estate  in  each  of  the  original  States  of  the 
Union,  rests  upon  the  validity  of  confiscation  acts^ 
passed  by  our  ancestors  against  loyal  adherents  to  the 
crown.  Probably  none  of  these  States  failed  to  pass 
and  apply  these  laws.  English  and  American  acts  of 
confiscation  were  recognized  by  the  laws  of  both  coun- 
tries, and  their  op'eration  modified  by  treaties ;  their 
validity  never  was  denied.  The  only  authority  which  either 
of  the  States  or  colonies  ever  had  for  passing  such 
laws  was  derived  from  the  fact  that  they  were  hcl- 
iigereiUs. 

It  will  be  observed  that  the  question  as  to  the  belli- 
gerent right  to  confiscate  enemy's  real  estate  situated 
in  the  United  States,  is  somewhat  different  from  the 
question  whether  in  conquering  a  foreign  country  it 
will  be  lawful  to  confiscate  the  private  real  estate  of 
the  enemy. 

It  is  unusual,  in  case  of  conquest  of  a  foreign  country, 
for  the  conqueror  to  do  more  than  to  displace  its  sov- 
ereign, and  assume  dominion  over  the  country.  On  a 
mere  change  of  soverdgrdy  of  the  country,  it  would  be 
harsh  and  severe  to  confiscate  the  private  property 
and  annul  the  private  rights  of  citizens  generally.  And 
mere  conquest  of  a  country  does  not  of  ?'foe^  operate  as 
confiscation  of  enemy's  property ;  nor  does  the  cession 
of  a  country  by  one  nation  to  another  destroy  private 
rights  of  property,  or  operate  as  confiscation  of  per- 
sonal or  real  estate.*  So  it  was  held  by  the  Supreme 
Court  in  the  case  of  the  transfer  by  treaty  of  Florida 
to  the  United  States;  but  it  was  specially  provided  in 
that  treaty  that  private  property  should  not  be  inter- 

>  ISmted  States  v.  Juan  tUchmond,  7  Fctcrs,  61. 
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fered  with.  The  forbearance  of  a  conqueror  from  con- 
fiscating the  entire  property  of  a  conquered  people  is 
usually  founded  in  good  policy,  as  well  as  in  humanity. 
The  object  of  foreign  conquest  is  to  acquire  a  perma- 
nent addition  to  the  power  and  territory  of  the  con- 
queror. This  object  would  be  defeated  by  stripping 
his  subjects  of  every  thing.  The  case  is  very  differ- 
ent where  confiscation  will  only  Break  up  a  nest  of 
traitorsj  and  drive  them  away  from  a  country  they  have 
betrayed. 

Suppose  that  certain  Englishmen  owned  large  tracts 
of  real  estate  in  either  of  the  United  States  or  territo- 
ries thereof,  and  war  should  break  out ;  would  any  one 
doubt  the  right  of  Congress  to  pass  a  law  confiscating 
such  estate  ? 

The  laws  of  nations  allow  either  belligerent  to  seize 
and  appropriate  whatever  property  of  the  enemy  it  can 
gain  possession  of;  and,  of  all  descriptions  of  property 
which  government  could  safely  permit  to  be  owned  or 
occupied  by  an  alien  enemy,  real  estate  within  its  own 
dominion  would  be  the  last. 

No  distinction  can  be  properly  or  legally  made  be- 
tween the  different  kinds  of  enemy  property,  whether 
real,  personal,  or  mixed,  so  far  as  regards  their  liability 
to  confiscation  by  the  war  power.  Lands,  money, 
slaves,  debts,  may  and  have  been  subject  to  this  liar 
bility.  The  methods  of  appropriating  and  holding 
them  are  different  —  the  result  is  the  same.  And, 
considering  the  foundation  of  the  right,  the  object  for 
which  it  is  to  be  exercised,  and  the  effects  resulting 
from  it,  there  is  nothing  in  law,  or  in  reason,  which 
would  indicate  why  one  can  and  the  other  cannot  be 
taken  away  from  the  enemy. 
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In  Brown  v.  United  States,  8  Craiich,  p.  123,  the  Supreme 
Court  of  the  United  States  say, — 

"  Respecting  the  power  oi'  government,  no  doubt  is  entertained. 
That  war  gives  to  the  sovereigQ  the  full  right  to  take  Ihe  persons  nnd 
confiscate  tlie  property  of  the  enemy,  wherever  found,  is  conceded. 
The  mitigations  of  this  rule,  which  the  humane  and  wise  pohcy  of 
modem  times  has  introduced  into  practice,  will  more  or  less  affect  the 
exercise  of  this  light,  but  cannot  impair  the  right  itself —  that  remains 
oDdiminished ;  and  when  the  sovereign  authority  shall  choose  to  bring 
it  into  operation,  the  judicial  department  must  give  effect  to  its  will." 

"It  may  be  considered,"  they  say,  "as  the  opinion  of  all  who  have 
written  on  thajus  belli,  that  war  gives  the  riffht  to  confiscate,"  &(!. 

Chancellor  Kent  says, — 

"  When  war  is  dulj  deLlnred,  it  i^  not  raercly  a  war  between  tnis 
and  the  adverse  government  m  thor  pohtical  chai-acteis.  Every 
man  is,  in  judgment  of  Hw,  a  paity  to  the  acta  of  his  own  govern- 
ment, and  a  war  between  the  go'vemment  of  two  nations  is  a  war 
between  all  the  individuals  of  the  one  and  all  the  indiviiluals  of  which 
the  other  nation  is  composed  Government  is  the  representative  of  the 
will  of  the  people,  and  icts  for  the  whole  society  This  i"!  tne  theory 
of  all  governments,  and  the  best  writer-,  on  the  law  of  n'itiona  concur 
in  the  doctrine,  that  when  the  sovereign  of  a  stite  declares  war 
against  another  sovereign,  it  impbes  thit  the  whole  nation  declares 
war,  and  Iliat  all  the  lubjetts  of  the  one  are  enemies  to  all  the  subjects 
of  the  other." 

"  Very  important  conaequences  concerning  the  ohhgitions  of  sub- 
jects are  deducible  from  this  principle  When  hostihties  have  com- 
menced, the  first  objects  that  present  themselves  foi  detention  and 
capture  are  the  persons  ind  properf)  of  the  enemy  found  within  the 
territory  on  the  breAing  out  of  wai  Accoiding  to  stULt  ■authority,  a 
State  has  a  right  to  deal  as  an  enemy  with  persons  and  property  so 
found  within  its  pOHLr,  ind  to  confiacate  the  propeily  and  detain  the 
persons  as  prisoners  of  ivar'  * 

•  1  Kcnt'B  Com.,  p.  B5.   Spe  nlKO  Grotius,  B.  III.  eli.  3,  sect.  9;  ch.  4,  boM.  8.   Burlsma- 
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We  thus  see,  that  by  the  law  of  nations,  by  the  prac- 
tice of  our  own  States,  by  the  decisions  of  courts,  by 
the  highest  authority  of  legal  writers,  and  by  the  deduc- 
tions of  reason,  there  can  be  no  question  of  the  consti- 
tutional right  of  confiscation  of  enemy  real  estate  of 
which  we  may  gain  possession.  And  the  legal  pre- 
sumption that  real  estate  situated  in  rebellious  districts 
is  enemy  property,  would  seem  to  be  as  well  founded 
as  it  is  in  case  of  personal  property.-]- 

Tt  is  for  the  government  to  decide  how  it  shall 
use  its  belligerent  right  of  confiscation.  The  num- 
ber of  slaveholders  in  the  rebellious  States,  who 
are  the  principal  land  owners  in  that  region,  and 
who  are  the  chief  authors  and  supporters  of  this  rebel- 
lion, constitute,  all  told,  less  than  one  m  one  hundred 
mid  iwerdy  eight  of  the  people  of  the  United  States, 
and  less  than  one  fiftieth  part  of  the  inhabitants  of  their 
own  districts,  being  far  less  in  proportion  to  the 
whole  population  of  the  country  than  the  old  tories 
in  the  time  of  the   revolution  were  to  the  colonists-J 

MILITAKY  GOVERNMENT  UNDER  MARTIAL  LAW. 

In  addition  to  the  right  of  confiscating  the  property 
of  the  enemy,  a  state  of  war  also  confers  upon  the 
government  other  not  le.ss  important  belligerent  rights, 
and  among  them,  the  right  to  seize  and  hold  conquered 
territory  by  military  force,  and  of  instituting  and  main- 
taining military  government  over  it,  thereby  suspend- 
ing in  part,  or  in  the  whole,  the  ordinary  civil  adminis- 
tration. The  exercise  of  this  right  has  been  sanctioned 
by  the  decision  of  the  Supreme  Court  of  the  United 

t  Soe  pagre  39. 
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States,  in  the  case  of  California  *  And  it  is  founded  upon 
well-established  doctrines  of  the  law  of  nations.  Without 
the  right  to  make  laws  and  administer,  justice  in  con- 
quered territory,  the  inhabitants  would  be  plunged  into 
anarchy.  The  old  government  being  overthrown,  and  no 
new  one  being  established,  there  would  be  none  to  whom 
allegiance  would  be  due  —  none  to  restrain  lawlessness, 
none  to  secure  to  any  persons  any  civil  rights  what- 
ever. Hence,  from  the  necessity  of  the  case,  the  con- 
queror has  power  to  establish  a  quasi  military  civil  ad- 
ministration of  government  for  the  protection  of  the 
innocent,  the  restraint  of  the  wicked,  and  the  security 
of  that  conquest  for  which  war  has  been  waged.^ 

It  is  under  this  power  of  holding  and  establish- 
ing military  rule  over  conquered  territory,  that  all 
provisional  governments  are  instituted  by  conquer- 
ors. The  President,  as  commander-in-chief,  has  for- 
mally appointed  Andrew  Johnson  governor  of  Ten- 
nessee, with  all  the  powers,  duties,  and  functions  per- 
taining to  that  office,  during  the  pleasure  of  the  Presi- 
dent, or  until  the  h//al  inhabitants  of  that  State  shall 
organize  a  civil  government  in  accordance  with  the  con- 
stitution of  the  United  States.  To  legalize  these  powers 
and  duties,  it  became  expedient  to  give  him  a  military 
position ;  hence  he  was  nominated  a&  a  brigadier  gen- 
eral, and  his  nomination  was  confirmed  by  the  Senate. 
Mr.  Stanley  acta  as  provisional  military  governor  of  North 
Carolina,  under  similar  authority  .J  All  acts  of  military 
government  which  are  within  the  scope  of  their  author- 

•  Oroii  V,  BarrUon,  If.  How.  ]6*-IB0. 

t  Bco  Fteming  v.  Pane,  9  How.  015.  Leitsnsilorfer  v.  (Telft,  50  How.  177.  As  to  Cal 
ifoniln,  SCO  Sbit.  nt  Ijirgc,  vol.  ix.  p,  453,    Now  Mexico,  Stnt.  at  Largi.',  tbid,  410.    Ha!- 
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ity,  are  as  legal  and  constitutional  as  any  other  military 
proceeding.     Hence  any  section  of  this  country,  which, 

having  joined  in  a  general  rebellion,  shall  have  been 
subdued  and  conquered  by  the  military  forces  of  the 
United  States,  may  be  subjected  to  military  govern- 
ment, and  the  rights  of  citizens  in  those  districts  are 
subject  to  martial  law,  so  long  as  the  war  lasts.  What- 
ever of  their  rights  of  property  are  bst  in  and  by 
the  war,  are  lost  forever.  No  citizen,  whether  loyal  or 
rebel,  is  deprived  of  any  right  guaranteed  to  hira  in 
the  constitution  by  reason  of  his  subjection  to  mar- 
tial law,  because  martial  law,  when  in  force,  is  constUii- 
Hmvd  law.  The  people  of  the  United  States,  through 
their  lawfully  chosen  commander-in-chief,  have  the  con- 
stitutional right  to  seize  and  hold  this  territory  of  a  bel- 
ligerent enemy,  and  to  govern  it  by  martial  law,  thereby 
superseding  the  local  government  of  the  place,  and  all 
rights  which  rebels  might  have  had  as  citizens  of  the 
United  States,  if  they  had  not  violated  the  laws  of  the 
land  by  making  war  upon  the  country. 

By  martial  law,  loyal  citizens  may  be  for  a  time  de- 
barred from  enjoying  the  rights  they  would  be  entitled 
to  iu  time  of  peace.  Individual  rights  must  always  be 
held  subject  to  the  exigencies  of  national  safety. 

In  war,  when  martial  laio  is  wi/oree,  the  laws  of  war 
are  the  laws  which  the  constitution  expressly  authorizes 
and  requires  to  be  enforced.  The  constitution,  when  it 
calls  into  action  martial  law,  for  the  time  changes  civil 
rights,  or  rights  which  the  citizen  would  be  entitled  to 
in  peace,  because  the  rights  of  persons  in  one  of  these 
cases  are  totally  incompatible  with  the  obligations  of 
persons  in    the    other.     Peace  and  war   cannot    exist 
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together;  the  laws  of  peace  and  of  war  cannot  operate 
together ;  the  rights  and  procedures  of  peaceful  times 
are  incompatible  with  those  of  war.  It  is  an  ob\ious  but 
pernicious  error  to  suppose  that  in  a  state  of  tvar,  the 
rules  of  hiartial  law,  and  the  consequent  modification 
of  the  rights,  duties,  and  obligations  of  citizens,  pri- 
vate and  public,  are  not  authorized  strictly  under  the 
comtUuiion.  And  among  the  rights  of  martial  law,  none 
is  more  familiar  than  that  of  seizing  and  establishing 
a  military  government  over  territory  taken  from  the 
enemy;  and  the  duty  of  thus  protecting  such  territory 
is  imperative,  since  the  United  States  are  obligated  to 
guarantee  to  each  State  a  republican  form  of  govern- 
ment.* That  form  of  government  having  been  over- 
thrown by  force,  the  country  must  take  such  steps, 
military  and  civil,  as  may  tend  to  restore  it  to  the  loyal 
citizens  of  that  State,  if  there  be  any ;  and  if  there 
be  no  persons  who  will  submit  to  the  constitution 
and  laws  of  the  United  States,  it  is  their  duty  to 
hold  that  State  by  miliUiry  power,  and  under  military 
rule,  until  loyal  citizens  shall  appear  there  in  sufficient 
numbers  to  entitle  them  to  receive  back  into  their  own 
hands  the  local  government.-j- 

*  ConetituUon,  Art.  IV.  Sect.  4,  CI.  1. 

\  iTole  to  Forty4Ura  Edition.  — ^ace  the  fsauo  of  the  tenth  edition  of  this  book,  in 
18M,  CongnisB  has  eanotioueil  aud  actually  used  the  powers  claimed  on  pages  6:1-85  as 
rightHilly  bclonglns  to  tt,  by  pasping  the  Freedman's  Bureau  Act,  March  3,  lSfl5,  and 
the  Reeonstmctiou  Acts,  March  a,  1867,  Juno  aa,  1868  (chnp.  69),  Juno  aO,  ISW  (chap.  70) ; 
and  the  Supreme  Court  has  decided  the  case  of  Georgia  \.  Stanton.  See  Notes  on  these 
BUlJeets, 
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CHAPTER.    III. 


WAR  PO\\"ER   OF  THE    PRESIDENT  TO   EMANCIPATE    SI  AYES. 

The  power  of  the  President,  as  commander-in-chief 
of  the  army  and  navy  of  the  United  States,  when  in 
actual  service,  to  emancipate  the  slaves  of  any  belli- 
gerent section  of  the  country,  if  such  a  measure  be- 
comes necessary  to  save  the  government  from  destruc- 
tion, is  not,  it  is  presumed,  denied  by  any  respectable 
authority.* 

WHY  THE  FOWEK  EXISTS. 

The  liberation  of  slaves  is  looked  upon  as  a  means  of 
embarrassing  or  weakening  the  enemy,  or  of  strength- 
ening the  military  power  of  our  army.  If  slaves  be 
treated  as  contraband  of  war,  on  the  ground  that 
they  may  be  used  by  their  masters  to  aid  in  prose- 
cuting war,  as  employees  upon  military  works,  or  as 
laborers  furnishing  by  their  industry  the  means  of  car- 
rying on  hostilities;  or  if  they  be  treated  as,  in  law, 
belligerents,  following  the  legal  condition  of  their 
owners ;  or  if  they  he  deemed  loyal  subjects  having  a 
just  claim  upon  the  government  to  be  released  from 
their  obligations  to  give  aid  and  service  to  disloyal  and 
belligerent  masters,  in  order  that  they  may  be  free  to 
perform  their  higher  duty  of  allegiance  and  loyalty  to 
the  United  States ;  or  if  they  be  regarded  as  subjects 
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of  tlie  United  States,  liable  to  do  military  duty  ;  or  if 
they  be  made  citizens  of  the  United  States,  and  soldiers ; 
or  if  the  authority  of  the  masters  over  their  slaves  is 
the  means  of  aiding  and  comforting  the  enemy,  or  of 
throwing  impediments  in  the  way  of  the  government, 
or  depriving  it  of  such  aid  and  assistance  in  successful 
prosecution  of  the"  war,  as  slaves  would  and  could 
afford,  if  released  from  the  control  of  the  enemy,  —  or 
if  releasing  the  slaves  would  embarrass  the  enemy,  and 
make  it  more  difficult  for  them  to  collect  and  maintain 
large  armies ;  in  either  of  these  cases,  the  taking  away 
of  these  slaves  from  the  "aid  and  service"  of  the 
enemy,  and  putting  them  to  the  aid  and  service  of,  the 
United  States,  is  justifiable  as  an  act  of  war.  \The 
ordinary  way  of  depriving  the  enemy  of  slaves  is  by 
declaring  emancipation. 

THE  FKESIDENT  IS  THE  SOLE  JUDGE. 

"It  belongs  exclusively  to  the  President  to  judge 
when  the  exigency  arises  in  which  he  has  authority, 
under  the  constitution,  to  call  forth  the  militia,  and  his 
decision  is  conclusive  on  all  other  persons."  * 

The  constitution  confers  on  the  Executive,  when  in 
actual  war,  full  belligerent  powers.  The  emancipation 
of  enemy's  slaves  is  a  belligerent  right  It  belongs 
exclusively  to  the  President,  as  commander-in-chief,  to 
judge  whether  he  shall  exercise  his  belligerent  right  to 
emancipate  slaves  in  those  parts  of  the  country  which 
are  in  rebellion.  If  exercised  in  fact,  and  while  the 
war  lasts,  his  act  of  emancipation  is  conclusive  and 
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binding  forever  on  all  the  departments  of  government, 
and  on  all  persons  whatsoever. 


The  right  of  the  Executive  to  strike  this  blow  against 
his  enemy  does  not  deprive  Congi-ees  of  the  concur- 
rent right  or  duty  to  emancipate  enemy's  slaves,  if  in 
ihdr  judgmerd,  a  civil  act  for  that  purpose  is  required  by 
public  welfare  and  common  defence,  for  the  purpose  of 
aiding  and  giving  effect  to  anch  war  measures  as  the 
commander-in-chief  may  adopt. 

The  military  authority  of  the  President  is  not  incom- 
patible with  the  peace  or  war  powers  of  Congress;  but 
both  coexist,  and  may  be  exercised  upon  the  same  sub- 
ject. Thus,  when  the  army  captures  a  regiment  of 
soldiers,  the  legislature  may  pass  laws  relating  to  the 
captives.  So  may  Congress  destroy  slavery  by  abolish- 
ing the  laws  which  sustain  it,  while  the  commander  of 
the  army  may  destroy  it  by  capture  of  slaves,  by 
proclamation,  or  by  other  means. 


IS  LIBERATION  OF  ENEMY'S  SLAVES  f. 

This  is  the  chief  inquiry  on  this  branch  of  the  sub- 
ject. To  answer  it  we  must  appeal  to  the  law  of 
nations,  and  learn  whether  there  is  any  commanding 
authority  which  forbids  the  use  of  an  engine  so  power- 
ful and  so  formidable  —  an  engine  which  may  grind  to 
powder  the  disloyalty  of  rebels  in  arms,  while  it  clears 
the  avenue  to  freedom  for  four  millions  of  Americans. 
It  is  only  the  law  of  nations  that  can  decide  this  ques- 
tion, because  the  constitution,  having  given  authority 
to  government  to  make  war,  has  placed  no  limit  what- 
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ever  to  the  war  powers.  There  is,  therefore,  no  legal 
control  over  the  war  powers  except  the  law  of  nations, 
and  no  moral  control  except  the  usage  of  modern  civil- 
ized belligerents. 

THE    LAW  OF    KATIOKS    SANCTIONS    EMANCIPATION    OF   ENEMY'S 


It  is  in  accordance  with  the  law  of  nations  and  with 
the  practice  of  civilized  belligerents  in  modern  times, 
to  liberate  enemy's  slaves  in  time  of  war  by  military 
power.  In  the  revolutionary  war,  England  exercised 
that  unquestioned  right  by  not  less  than  three  of  her 
military  commanders  —  Sir  Henry  Chnton,  Lord  Dun- 
more,  and  Lord  Cornwallis,  That  General  Washington 
recognized  and  feared  Lord  Dunmore's  appeal  to  the 
slaves,  is  shown  by  his  letter  on  that  subject. 


"  His  strength,"  said  Washington,  "  will  increase  as  a  snow-ball  by 
lolling  fester  and  faster,  if  some  expedient  cannot  be  hit  upon  to  con- 
vince the  slaves  and  servants  of  the  impotenej  of  his  designs." 

The  right  to  call  the  slaves  of  colonists  to  the  aid  of 
the  British  arms  was  expressly  admitted  by  Jefferson, 
in  his  letter  to  Dr.  Gordon,  Li  writing  of  the  injury 
done  to  his  estates  hy  Cornwallis,  he  uses  the  following 


"He  destroyed  all  my  growing  crops  and  tobacco;  he  burned  all 
my  bams,  containing  the  same  articles  of  last  year.  Having  first  taken 
what  corn  he  wanted,  he  used,  as  was  to  be  expected,  all  my  stock  of 
oiltle,  sheep,  and  hogs,  for  the  sustenance  of  his  army,  and  carried  off 
all  the  horses  capable-  of  service.  He  carried  off  also  about  thirty 
slaves.  Had  this  been  to  give  them  freedom,  he  would  have  done  right. 
.  .  .  From  aa  estimate  made  at  the  tinje  on  the  best  information  I 
could  collect,  I  suppose  the  State  of  Virginia  lo=t  under  Lord  Corn- 
wallis's  hands,  that  year,  about  thirty  thousand  slaves." 
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Great  Britain,  for  the  second  time,  used  the  same 
right  against  us  in  the  war  of  1812.  Her  naval  and 
military  commanders  invited  the  slaves,  by  pubhc  proc- 
lamations, to  repair  to  their  standard,  promising  them 
freedom.'^  The  slaves  who  went  over  to  them  were  lib- 
erated, and  were  carried  away  contrary  to  the  express 
terms  of  the  treaty  of  Ghent,  in  which  it  was  stipulated 
that  they  should  not  be  carried  away.  England  pre- 
ferred to  become  liable  for  a  breach  of  the  treaty  rather 
than  to  break  faith  with  the  fugitives.  Indemnity  for 
this  violation  of  contract  was  demanded  and  refused. 
The  question  was  referred  to  the  decision  of  the  Em- 
peror of  Russia,  as  arbitrator,  who  decided  that  indem- 
nity should  be  paid  by  Great  Britain,  not  because  she 
had  violated  the  law  of  nations  in  emancipating  slaves, 
but  because  she  had  broken  the  terms  of  the  treaty. 

In  the  arguments  submitted  to  the  referee,  the  Brit- 
ish government  broadly  asserted  the  belligerent  right 
of  liberating  enemy's  slaves,  even  if  they  were  treated 
as  private  property.  Mr.  Middleton  was  instructed  by 
Mr.  J.  Q.  Adams,  then,  in  1820,  Secretary  of  State,  to 
deny  that  right,  and  to  present  reasons  for  that  denial. 
But  that  in  this  instance  he  acted  in  obedience  to  the 
instructions  of  the  President  and  cabinet,  and  against 
his  own  opinions  on  the  law  of  nations,  is  shown  by  his 
subsequent  statement  in  Congress  to  that  effect.^  The 
question  of  international  law  was  left  undecided  by  the 
Emperor ;  but  the   assertion  of  England,  that  it  is  a 


see  Kllce's  Register,  vol.  vi.  p.  242. 

t  "Itwagutterly  against  my  judgment  and  wis 
prepared  the  reqajBit^  daspatchCB.^'    Sen  Oongrei 
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legitimate  exercise  of  belligerent  rights  to  liberate 
enemy's  slaves,  —  a  right  which  had  previously  been 
enforced  by  her  against  the  colonies,  and  by  France 
against  her,  and  again  by  her  against  the  United  States, 
—  was  entitled  to  great  weight,  as  a  reiterated  and 
authentic  reaffirmance  of  the  well-settled  doctrine. 

In  speeches  before  the  House  of  Representatives  on 
the  25th  of  May,  1836,  on  the  7th  of  June,  1841,  and 
on  the  14th  and  loth  of  April,  1842,  Mr.  Adams  ex- 
plained and'  asserted  in  the  amplest  terms  the  powers 
of  Congress,  and  the  authority  of  the  President,  to  free 
enemy's  slaves,  as  a  legitimate  act  of  war.*  Thus  lead- 
ing statesmen  of  England  and  America  have  concurred 
in  the  opinion  that  emancipation  is  a  belligerent  right. 

St.  Domingo,  in  1793,  contained  more  than  five  hun- 
dred thousand  negroes,  with  many  mulattoes  and 
whites,  and  was  held  as  a  province  of  Prance.  Intes- 
tine commotions  had  raged  for  nearly  three  years  be- 
tween the  whites  and  mulattoes,  in  which  the  negroes 
had  remained  neutral.  The  Spaniards  having  ef- 
fected an  alliance  with  the  slaves  who  had  revolted 
in  1791,  invaded  the  island  and  occupied  several  im- 
portant military  points.  England,  also,  was  making  a 
treaty  with  the  planters  to  invade  the  country ;  and 
thus  the  possession  seemed  about  to  be  wrested  from 
France  by  the  efforts  of  one  or  the  other  of  its  two 
bitterest  foes.  One  thousand  French  soldiers,  a  few 
mulattoes  and  loyal  slaveholders,  were  all  the  force 
which  could  be  mustered  in  favor  of  the  government, 
for  the  protection  of  this  precious  island,  situated  so 
far  away  from  France, 
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Sonthonax  and  Polverel,  tlie  French  commissioners, 
on  the  29tli  of  August,  1793,  issued  a  proclamation, 
under  martial  law,  wherein  they  declared  all  the  slaves 
free,  and  thereby  brought  them  over  en  masse  to  the 
support  of  the  government.  The  English  troops  landed 
three  weeks  afterwards,  and  were  repulsed  principally 
by  the  slave  army. 

On  the  4th  of  February,  1794,  the  National  Conven- 
tion of  France  confirmed  the  act  of  the  commissioners, 
and  also  abolished  slavery  in  the  other  French  colonies. 

In  June,  1794,  Toussaint  L'Ouverture,  a  colored  man, 
admitted  by  military  critics  to  be  one  of  the  great 
generals  of  modern  times,  having  until  then  fought 
in  favor  of  Spain,  brought  his  army  of  five  thousand 
colored  troops  to  the  aid  of  France,  forced  entrance 
into  the  chief  city  of  the  island  in  which  the  French 
troops  were  beleaguered,  relieved  his  allies,  and  offered 
himself  and  his  army  to  the  service  of  that  govern- 
ment, which  had  guaranteed  to  them  their  freedom. 
From  that  hour  the  fortunes  of  the  war  changed. 
The  Enghsh  were  expelled  from  the  island  in  1798; 
the  Spaniards  also  gave  it  up;  and  in  1801  Toussaint 
proclaimed  the  republic  in  the  Spanish  portion  of  the 
island  which  had  been  ceded  to  France  by  the  treaty 
of  1795 ;  thus  extending  the  practical  operation  of 
the  decree  of  emancipation  over  the  whole  island,  and 
liberating  one  hundred  thousand  more  persons  who 
had  been  slaves  of  Spaniards. 

The  island  was  put  under  martial  law ;  the  planters 
were  recalled  by  Toussaint,  and  permitted  to  hire  their 
former  slaves ;  and  his  government  was  enforced  by 
military  power;  and  from  that  time  until  1802,  the 
progress  of  the  people  in  commerce,  industry,  and  gen- 
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eral  prosperity  was  rapid  and  satisfactory.  But  in 
1802  the  influence  of  emigrant  planters,  and  of  the 
Empress  Josephine,  a  creole  of  Martinique,  induced 
Napoleon  to  send  a  large  army  to  the  island,  to  rees- 
tablish the  slave  trade  and  slavery  in  all  the  other  isl- 
ands except  St.  Domingo,  with  the  design  of  restoring 
slavery  there  after  he  should  have  conquered  it.  Biit 
war,  sickness,  and  disasters  broke  up  his  forces,  and 
the  treacherous  Frenchmen  met  the  due  reward  of 
their  perfidy,  and  were,  in  1804,  totally  driven  from 
the  island.  The  independence  of  St.  Domingo  was 
actually  established  in  1804.  The  independence  of 
Hayti  was  recognized  by  the  United  States  in  1862. 

From  this  brief  outline  it  is  shown,  that  France 
recognizes  the  right,  under  martial  law,  to  emancipate 
the  slaves  of  an  enemy  —  having  asserted  and  exer- 
cised that  right  in  the  case  of  St.  Domingo.*  And  the 
slaves  thus  hberated  have  retained  their  liberty,  and 
compose,  at  this  day,  the  principal  population  of  a  gov- 
ernment who  have  entered  into  diplomatic  relations 
with  the  United  States. 

In  Colombia  slavery  was  abolished,  first  by  the 
Spanish  General  MorUlo,  and  secondly  by  the  American 
General  Bolivar.  "  It  was  abolished,"  says  John  Quincy 
Adams,  "  by  virtue  of  a  military  command  given  at  the 
head  of  the  army,  and  its  abolition  continues  to  this 
day.  It  was  abolished  by  the  laws  of  war,  and  not  by 
tlie  municipal  enactments;  the  power  was  exercised 

*  For  the  decree  of  the  French  Aseembly,  Bee  Choicde  Sapporta  —  Opiniaaa  et  Dis- 
eours  pronancrfs  A  la  Tnbitne  Ifatiotiale  rfqjuis  1789.  I'nris,  1321,  t.  xlv.  p.  43B.  See 
AboUtton  d- Esclavage  {Colonies  Francaisa),  par  Avguttin  Cochin.  PariB,  ItWl.  Vol.1, 
pp.  14, 15,  ha. 
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by  military  commanders,  under  instructions,  of  course, 
from  their  respective  governments." 

AUTHOKITY  AND  nSAGE  CONFIRM  THE  BIGHT. 

It  may  happen  that  when  belligerents  on  both  sides 
hold  slaves,  neither  will  deem  it  expedient,  through  fear 
of  retaliation,  to  liberate  the  slaves  of  his  adversary ; 
but  consideration.'?  of  policy  do  not  affect  questions  of 
international  rights;  and  forbearance  to  exercise  a 
power  does  not  prove  its  non-existence.  While  no  au- 
thority among  eminent  ancient  writers  on  the  subject 
has  been  found  to  deny  the  right  of  emancipation,  the 
fact  that  England,  France,  Spain,  and  the  South  Amer- 
ican republics  have  actually  freed  the  slaves  of  their 
enemies,  conclusively  shows  that  the  law  and  practice 
of  modern  civilized  nations  sanction  that  right. 

HOW  FAR  THE  GOVBRHMENT  OF  THE  UNITED  STATES  UHDEK  FOSMBB 
ADMINISTRATIONS  HAVE  SANCTIONED  THE  BELLIGEREXT  RIGHT 
OF  EMANCIPATING  SLAVES  OF  LOYAL  AND  OF  DISLOYAL  CITIZENS. 

The  government  of  the  United  States,  in  1814,  recog- 
nized the  right  of  their  military  of&cers,  in  time  of  war, 
to  appropriate  to  public  use  the  slaves  of  loyal  citizens 
without  compensation  therefor ;  also,  in  1836,  the  right 
to  reward  slaves  who  have  perfomied  public  service, 
by  giving  freedom  to  them  and  to  their  families ;  also, 
in  1838,  the  principle  that  slaves  of  loyal  citizens,  cap- 
tured in  war,  should  be  emancipated,  and  not  returned 
to  their  masters ;  and  that  slaves  escaping  to  the  army 
of  the  United  States  should  be  treated  as  prisoners  of 
war,  and  not  as  property  of  their  masters.  These  prop- 
ositions are  supported  by  the  cases  of  General  Jackson, 
General  Jessup,  General  Taylor,  and  General  Gaines. 
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"In  Dyeembor,  1814,"  says  a  distinguished  writer  and  speaker, 
"  General  Jackson  impressed  a  large  number  of  slaves  at  and  near  New 
Orleans,  and  set  tliem  at  work  erecting  defenues,  behind  which  his  troops 
won  such  glory  on  the  8th  of  January,  1815.  The  ma5tei"s  remon- 
strated. Jackson  disregarded  their  remonstrances,  and  kept  the  slaves 
at  work  until  many  of  them  were  killed  by  the  enemy's  shot ;  yet  his 
actioQ  was  approved  by  Mr.  Madison,  the  cabinet,  and  by  the  Con- 
gress, which  has  ever  refused  to  pay  the  masters  for  their  losses.  In 
this  case,  the  masters  were  professedly  friends  to  the  government;  and 
yet  our  Presidents,  and  cabinets,  and  generals  have  not  hesitated  to 
emancipate  their  slaves,  whenever  in  time  of  war  it  was  supposed  to 
be  tor  the  interest  of  the  country  to  do  so  This  vfs.'f  done  m  the 
exercise  of  the  war  power  to  which  Mi  Adims  reteired,  and  for 
which  he  hid  the  most  abundant  authoiity 

"In  1836  General  Jca-up  engaged  seieial  fugitive  slaves  to  act 
as  guides  ind  spiL's,  i^reeina;,  if  they  would  sene  the  government 
faithfuUj,  to  seLure  t3  them  the  freedom  of  theinseU  es  and  famihes 
They  fulfalled  their  engagement  in  good  taith  The  gener-d  gave  them 
their  freedom,  and  sent  theiu  lo  the  «e=t  Mr  Vin  Buiens  admin 
istrUion  sanctioned  the  contrict,  ind  Mr  Tyler  i>  adininiatiation  ap- 
proved the  proceeding  of  the  geneial  m  setting  the  slaves  and  their 
famihes  free  " 

The  wnter  above  quoted  says, — 

"  Louis,  the  slave  of  a  man  named  Pacheco,  betrayed  Major  Dade's 
battalion,  in  1836,  and  when  he  iiad  witnessed  their  massacre,  he 
joined  the  enemy.  Two  years  subsequently  he  was  captured.  Pa- 
checo claimed  him ;  General  Jessup  said  if  he  had  time,  he  would  try 
him  before  a  court  martial  and  hang  him,  but  would  not  deliver  him 
to  any  man.  He,  however,  sent  him  west,  and  the  fugitive  slave  be- 
came a  free  men.  General  Jessup  reported  his  action  to  the  War 
Department,  and  Mr.  Van  Buren,  then  President,  with  his  cabinet, 
approved  it.  Pacheco  then  appealed  to  Congress,  asking  that  body 
to  pay  him  for  the  loss  of  his  slave.  The  House  of  Representatives 
voted  against  the  bill,  which  was  rejected.  All  concurred  in  the  opin- 
ion tliat  General  Jessup  did  right  in  emancipating  the  slave,  instead 
of  returning  him  to  his  master. 

"In  1838  General  Taylor  captured  a  number  of  negroes  said  to 
he  fugitive  slaves.  Citizens  of  Florida,  learning  what  had  been  done, 
immediately  gathered  around  his  camp,  intending  to  secure  the  slave? 
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who  had  escaped  ftom  them  General  Taylor  told  them  that  he  had 
no  prisoners  but 'pn^onus  of  war.'  The  claimants  then  desired  to 
look  at  them,  in  order  to  deteimine  whether  he  was  holding  their 
slaves  as  prisoner'^  The  veteran  warrior  replied  that  no  man  should 
examine  hia  prisoners  for  such  a  purpose ;  and  he  ordered  them  to 
depart.  This  action,  being  reported  to  the  War  Department,  was  ap- 
proved by  the  Executive.  The  slaves,  however,  were  sent  west,  and 
set  free. 

"In  1838  many  fugitive  slaves  and  Indians,  captured  in  Florida, 
had  been  ordered  to  be  sent  west  of  the  Mississippi.  Some  of  them 
were  claimed  at  New  Orleans  by  lieir  owners,  under  legal  process. 
General  Gaines,  commander  of  the  mililary  district,  refused  to  deliver 
them  up  to  the  sheriff,  and  appeared  in  court  and  stated  his  own 

"  His  grounds  of  defence  were,  '  that  these  men,  women,  and  chil- 
dren were  captured  in  war,  and  held  as  prisoners  of  war ;  that  as 
commander  of  that  military  department  he  held  them  subject  only  to 
the  order  of  the  national  Executive ;  that  he  could  recognize  no 
other  power  in  time  of  war,  or  by  the  laws  of  war,  as  authorized  to 
take  prisoners  from  his  possession.  He  asserted  that  in  time  of  war 
all  slaves  were  belligerents  as  much  as  their  masters.  The  slave  men 
cultivate  the  earth,  and  supply  provisions.  The  women  cook  the  food 
and  nurse  the  sick,  and  contribute  to  the  maintenance  of  the  war,  ofien 
more  than  the  same  number  of  males.  The  slave  children  equally 
contribute  whatever  they  are  able  to  the  support  of  the  war.  The 
military  officer,  he  said,  can  enter  into  no  judicial  examination  of  the 
claim  of  one  man  to  the  bone  and  muscle  of  another,  as  property  ;  nor 
could  he,  as  a  military  officer,  know  what  the  laws  of  Florida  were 
while  engaged  in  maintaining  the  federal  government  by  force  of 
arms.  In  such  case  he  could  only  be  guided  by  the  laws  of  war,  and 
whatever  may  be  the  laws  of  any  State,  they  must  yield  to  the  safety 
of  the  federal  government.  He  sent  the  slaves  west,  and  they  be- 
On  the  26th  of  May,  1836,  in  a  debate  in  the  House  of 
Eepreseiitatives  upon  the  joint  resolution  for  dhtrihuimg 
rations  to  the  distressed  fugitives  from  Indian  hostihties 
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in  the    states    of  Alabama  and  Georgia,  John  QumcT 
Adam9  expressed  the  following  opinions  :  — 

"Sir,  in  the  authority  given  to  Congi-eaa  by  the  constitution  of 
the  United  States  to  declare  war,  all  the  powers  incidental  to  war 
are,  by  necessary  implication,  conferred  upon  the  government  of  the 
United  States.  Now,  the  powers  incidental  to  war  are  derived,  not 
from  their  internal  municipal  soui-ce,  but  from  the  laws  and  usages  of 
nations. 

"There  are,  then,  Mr,  Chairman,  in  the  authority  of  Congress  and 
of  the  Executive,  two  classes  of  powers,  altogether  different  in  their 
nature,  and  often  incompatible  with  each  other  —  the  -war  power  and 
tfie  peace  power.  The  peace  power  is  limited  by  regulations  and  re- 
stricted by  provisions  prescribed  within  the  Constitution  itself.  The 
war  power  is  limited  only  by  the  laws  and  usages  of  nations.  This 
power  is  tremendous;  it  is  strictly  constittttional,  hit  it  breaks  down 
every  barrier  so  anxiously  erected  for  the  protection  of  liberty,  of  jtrop- 
erty,  and  of  life.  This,  sir,  is  the  power  which  authorizes  you  to  pass 
the  resolution  now  before  you,  and,  in  my  opinion,  no  other," 

After  an  interruption,  Mr.  Adams  went  on  to  say,  — 
"  There  are,  indeed,  powers  of  peace  conferred  upon  Congress 
whicb  also  come  within  the  scope  and  jurisdiction  of  the  laws  of 
nations,  such  as  the  negotiation  of  treaties  of  amity  and  commerce, 
the  interchange  of  public  ministers  and  consuls,  and  all  the  personal 
and  social  intercourse  between  the  individual  inhabitants  of  the 
United  States  and  foreign  nations,  and  the  Indian  tribes,  which  require 
the  interposition  of  any  law.  Sut  the  powers  of  war  are  oH  regulated 
by  the  laws  of  nations,  and  are  stibject  to  no  other  limitation.  ...  It 
was  upon  this  principle  that  1  voted  against  the  resolution  reported  by 
the  slavery  committee,  'that  Congress  possess  no  constitutional  author- 
ity to  interfere,  iM  wny  way,  with  the  institution  of  slavery  in  any  of 
the  States  of  this  confederacy,'  to  wiiich  resolution  most  of  those  with 
whom  I  usually  concur,  and  even  my  own  colleagues  in  this  house, 
gave  their  assent.  Ida  not  admit  that  there  is,  even  among  the  peace 
powers  of  Congress,  no  sttch  authority;  hut  in  war,  there  are  many  ways 
by  which  Congress  not  only  have  the  authority,  but  are  bound  to 

INTERFERE    WITH   THE    INSTITUTION   OF    SLAVERY   IN   THE    STATES, 

The  existing  law  prohibiting  the  importation  of  slaves  into  the  United 
States  from  foreign  countries  is  itself  an  interference  with  the  insti- 
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iuiion  of  slavery  in  the  States.  It  was  so  considered  liy  the  founders 
of  tlie  constitution  of  the  United  States,  in  which  it  was  stipulated 
that  Congress  should  not  interfere,  in  that  way,  with  the  institution, 
prior  to  the  year  1808. 

"  During  the  late  war  with  Great  Britain,  the  military  and  naval 
commanders  of  that  nation  issued  proclamations  inviting  the  slaves  to 
repair  to  their  standard,  with  promises  of  freedom  and  of  settlement  in 
fcome  of  the  British  colonial  establishments.  This  surely  was  an  inter- 
fereuce  with  the  institution  of  slavery  in  the  States.  By  the  treaty 
of  peace,  Great  Britian  stipulated  to  evacuate  all  the  forts  and  places 
in  the  United  States,  without  carrjing  away  any  slaves.  If  the  gov- 
ernment of  the  United  States  had  no  power  to  interfere,  in  any  way, 
with  the  institution  of  slavery  in  the  States,  they  would  not  have  had 
the  authority  to  require  this  stipulation.  It  i^  well  known  that  this 
engagement  was  not  fulfilled  by  the  British  naval  and  mililary  com- 
manders ;  that,  on  the  contrary,  thej  did  carry  away  all  the  slaves 
whom  they  had  induced  to  join  them,  and  that  the  British  government 
injlexahly  refused  to  restore  any  of  them  to  their  masters  :  that  a  claim 
of  indemnity  was  consequently  instituted  in  behalf  of  the  owners  of 
the  slaves,  and  was  successfully  maintained.  All  that  series  of  trans- 
actions was  an  interference  by  Congress  with  the  institution  of  slavery 
in  the  States  in  one  way  — in  the  way  of  protection  and  support.  It 
was  by  the  institution  of  slaveiy  alone  that  the  restitution  of  slaves, 
enticed  by  proclamations  into  the  British  service,  could  be  claimed  as 
property.  But  for  the  institution  of  slavery,  the  British  commanders 
could  neither  have  allured  them  to  their  standard,  nor  restored  them 
otherwise  than  as  liberated  prisoners  of  war.  But  for  the  institution 
of  slavery,  there  could  have  been  no  stipulation  that  they  should  not 
be  carried  away  as  property,  nor  any  claim  of  indemnity  for  the  viola- 
tion of  that  engagement." 

Mr.  Adams  goes  on  to  state  how  the  war  power  may 
be  used :  — 

"  But  the  war  power  of  Congress  over  the  institution  of  slavery  in 
the  States  is  yet  far  more  extensive.  Suppose  the  case  of  a  servile 
war,  complicated,  aa  to  some  extent  it  is  even  now,  with  an  Indian 
war  J  suppose  Congress  were  called  to  raise  armies,  to  supply  money 
from  the  whole  Union  to  suppress  a  sertfile  insurrection  :  would  they 
have  no  authority  to  interfere  with  the  institution  of  slavery  ?  Thp 
iesueof  a  servile  war  may  be  disastrous;  it  may  become  necessary  for  the 
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master  of  the  slave  to  recognize  hia  emancipation  by  a  treaty  of  peace : 
can  it  for  an  instant  be  pretended  that  Congress,  in  such  a  contingency, 
would  have  no  authority  to  interfere  with  the  institution  of  slavery,  in 
any  way,  in  the  States  ?  Why,  it  would  be  equivalent  to  saying  that 
Congress  have  no  constitutional  authority  to  make  peace.  I  suppose 
a  more  portentous  case,  certainly  within  the  bounds  of  possibility  —  I 
would  to  God  I  could  Kay,  not  within  the  bounds  of  probability  —  " 

"Do  you  imagine,"  he  asks,  "  that  your  Congress  will  have  no  con- 
ilitutional  authority  to  interfere  with  the  institution  of  slavery,  in  any 
way,  in  the  States  of  this  confederacy?  Sir,  they  must  and  will  in- 
terfere with  it  —  perhaps  to  sustain  it  by  war,  perhaps  to  abolish  it  by 
treaties  of  peace ;  and  they  will  not  only  possess  the  constitutional 
power  so  to  interfere,  but  they  will  be  bound  in  duty  to  do  it,  by  the 
express  provisions  of  the  constitution  itself.  From  the  instant  that 
your  slareholding  States  become  the  theatre  of  a  war,  civil,  servile,  or 
fiyrtign  war,  from  that  instant  the  war  powers  of  Congress  extend  to  in- 
terference with  the  institution  of  slavery,  in  every  way  by  which  it  can 
be  interfered  with,  from  a  claim  of  indemnity  for  slaves  talten  or 
destroyed,  to  the  cession  of  States  bui-dened  with  slavery  to  a  foreign 
power." 

Extracts  from  the  speech  of  John  Quincy  Adams, 
delivered  in  the  United  States  House  of  Representa- 
tives, April  14th  and  15th,  1842,  on  war  with  Great 
Britain  and  Mexico  have  been  reported  as  follows: 

"Wlat  I  say  is  involuntary,  because  the  subject  has  been  brought 
into  the  house  from  another  quarter,  as  the  gentleman  himself  admits. 
I  would  leave  that  institution  to  the  exclusive  consideration  and  man- 
agement of  the  States  more  peculiarly  interested  in  it,  just  as  long  as 
they  can  keep  within  their  own  bounds.  So  far,  I  admit  that  Con- 
gress has  no  power  to  meddle  with  it.  As  long  as  they  do  not  step 
out  of  their  own  bounds,  and  do  not  put  the  question  to  the  people 
of  the  United  States,  whose  peace,  welfare,  and  happiness  are  all  at 
stake,  so  long  I  will  agree  to  leave  them  to  themselves.  But  when  a 
member  from  a  free  State  brings  forward  certain  resolutions,  for  which, 
instead  of  reasoning  to  disprove  hia  positions,  you  voti:  a  censure  upon 
him,  and  that  without  hearing,  it  is  quite  another  affair.  At  the  time 
this  wa^  done,  I  said  that,  as  far  as  I  could  understand  the  resolutions 
proposed  by  the  gentleman  from  Ohio,  {Mr.  Giddings,)  there  were 
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some  of  them  foi'  which  I  was  ready  to  vote,  and  some  which  I  must 
vote  against ;  and  I  will  now  tell  this  house,  my  constituents,  and  the 
whole  of  mankind,  that  the  resolution  against  which  I  would  have 
voted  was  that  in  which  he  declares  that  what  are  called  the  slave 
States  have  the  exclusive  right  of  consultation  on  the  subject  of 
slavery.  For  that  resolution  I  never  would  vote,  because  I  believe 
that  it  is  not  just,  and  does  not  contain  constitutional  doctrine.  I 
believe  that,  so  long  as  the  slave  States  are  able  to  sustain  their  insti- 
tutions without  going  abroad  or  calling  upon  other  parts  of  the  Union  (o 
aid  them  or  act  on  the  Bubject,  so  long  I  will  consent  never  to  interfere. 
I  have  said  this,  and  I  repeat  it ;  but  if  they  come  to  the  free  States, 
and  say  to  them,  Tou  must  help  ua  to  keep  down  our  slaves,  you  must 
aid  ua  in  an  iasurrection  and  a  civil  war,  then  I  say  that  with  that  call 
comes  full  and  plenary  power  to  this  house  and  to  the  Senat«  over  the 
whole  subject.  It  ia  a  war  power,  I  say  it  i^  a  war  power ;  and 
when  your  country  is  actually  in  war,  whether  it  be  a  war  of  invasion 
or  a  war  of  insuirection,  Congress  has  power  to  carry  on  the  war,  and 
must  carry  it  on,  according  to  the  laws  of  war ;  and  by  the  laws  of 
war,  an  invaded  country  has  all  its  laws  and  municipal  institutions 
swept  by  the  board,  and  martial  law  takes  the  place  of  them.  This 
power  in  Congress  has,  perhaps,  never  been  called  into  exercise  under 
the  present  constitution  of  the  United  States.  But  when  the  laws  of 
war  are  in  force,  what,  I  ask,  is  one  of  those  laws?  It  is  this  :  that 
when  a  country  is  invaded,  and  two  hostile  armies  are  set  in  martial 
array,  the  commanders  of  both  armies  have  power  to  emancipate  alt  the 
slaves  in  ike  invaded  territory.  Nor  is  this  a  mere  theoretic  state- 
ment. The  history  of  South  America  shows  that  the  doctrine  has 
been  carried  into  practical  execution  within  the  last  Ihirly  yeans. 
Slavery  was  abolished  in  Colombia,  first,  by  the  Spanish  General 
Morillo,  and,  secondly,  by  the  American  Genera]  Bolivar,  It  was 
abolished  by  virtue  of  a  military  command  given  at  the  head  of  the 
army,  and  its  abolition  continues  to  be  law  to  this  day.  It  was  abolished 
by  the  laws  of  war,  and  not  by  the  municipal  enactments  ;  the  power 
was  exercised  by  military  commanders,  under  instructions,  of  course, 
from  their  respective  governments.  And  here  I  recur  again  to  the 
example  of  Genera!  Jackson.  What  are  you  now  about  in  Congress  ? 
You  are  about  passing  a  gi-ant  to  refund  to  General  Jackson  the 
amount  of  a  certain  fine  imposed  upon  him  by  a  judge,  under  the  laws 
of  the  State  of  Louisiana.  You  are  going  to  refund  him  the  money, 
with  interest ;  and  this  you  are  going  to  do  because  the  imposition  of 
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the  fine  was  unjust.  And  why  was  it  unjust  ?  Because  General 
Jackson  was  acting  under  the  laws  of  war,  and  hecause  the  moment 
you  ph(,e  a  militiry  commandei  in  a  district  which  is  the  theatre  of 
war,  the  laws  of  wai  apph  tc  ttit  distnct 

"  I  might  fiimnh  a  thou'sani  proofs  to  'Jiow  that  the  pietensions  of 
gentlemen  to  the  sanctity  of  their  muniupTl  mstitufions  under  a  state 
of  actual  mvasion  and  of  actu'il  war  whether  servile  civil,  or  foreign, 
IS  wholly  unfounded  and  that  the  laws  of  war  do  m  all  such  cases, 
take  the  precedence  I  laj  this  down  as  the  law  of  nations  I  say 
that  mil  tary  authonty  takes  for  the  time  the  place  of  all  municipal 
mititationi,  and  slai'ery  among  the  rest ;  and  that,  under  that  state  of 
things,  80  for  from  its  being  tiue  that  the  States  where  slavery  exists 
have  the  exclusive  management  of  the  subject,  not  only  the  President 
of  the  United  States,  hut  the  commander  of  the  army,  has  power  to 
order  the  universd  emmupation  of  the  slaves.  I  have  given  here 
more  in  detail  a  principle  which  I  have  i-iserted  on  this  floor  before 
now,  ani  of  whidil  hue  no  moie  doubt  than  that  you,  sir,  occupy 
that  chaii  I  gne  it  m  ita  development,  in  order  that  any  gentleman 
from  any  part  of  the  Union  may,  if  he  thinks  proper,  deny  the  truth 
of  the  position,  -md  miy  m-iintain  his  demal ;  not  by  indignation,  not 
by  pas'yon  and  fury,  but  bj  sound  and  sober  reasoning  from  the  laws 
of  nations  and  the  laws  of  war  And  if  my  position  can  be  answered 
and  refuted  I  shall  receive  the  refutation  with  pleasure;  I  shall  be 
glad  to  listen  to  leason,  aside,  as  I  say,  from  indignation  and  passion. 
And  if  by  the  force  of  reasoning,  my  understanding  can  be  convinced, 
I  here  pledge  myself  to  recant  what  I  have  asserted. 

"  Let  my  position  be  answered ;  let  me  be  told,  let  my  constifuenta  be 
told,  let  the  people  of  my  State  be  told,  —  a  State  whose  soil  tolerates 
not  the  foot  of  a  slave,  —  that  they  are  bound  by  the  constitution  to  a 
long  and  toilsome  march,  under  burning  summer  suns  and  a  deadly 
southern  clime,  for  the  suppression  of  a  servile  war ;  that  they  are 
bound  to  leave  their  bodies  to  rot  upon  the  sands  of  Carolina,  to  leave 
their  wives  widows  and  their  childi'en  orphans ;  that  those  who  cannot 
march  are  bound  to  pour  out  their  treasures  while  their  sons  or  brothers 
are  pouring  out  their  blood  to  suppress  a  servile,  combined  with  a  civil 
or  a  foreign  war ;  and  yet  that  there  exists  no  power  beyond  the  limits 
of  the  slave  State  where. such  war  is  raging  to  emancipate  the  slaves. 
I  say,  let  this  be  proved  —  I  am  open  to  conviction ;  but  till  that  con- 
viction comes,  I  put  it  forth,  not  as  a  dictate  of  feeling,  but  as  a  settled 
maxim  of  the  laws  of  nations,  that,  in  such  a  case,  the  military  super* 
11 
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Bedes  the  civil  power ;  and  on  this  account  1  should  have  beeu  obliged 
to  vote,  as  I  have  said,  against  one  of  the  resolutions  of  my  excellent 
friend  from  OLio,  (Mr.  Giddings,)  or  should  at  least  have  required  that 
it  be  amended  in  conformity  with  the  constitution  of  the  United  Slates.'' 

CONCLUSIOS. 

It  has  thus  been  proved,  by  the  law  and  usage  of 
modern  civilized  nations,  by  the  judgment  of  eminent 
statesmen,  and  by  the  fonnec  practice  of  this  govern- 
ment, that  the  President,  as  commander-in-chief,  has 
the  authority,  as  an  act  of  war,  to  liberate  tlie  slaves 
of  the  enemy,  and  that  the  United  States  have  in 
former  times  sanctioned  the  liberation  of  slaves  even 
of  loyal  citizens,  by  military  commanders,  in  time  of 
war,  without  compensation  therefor;  and  have  deemed 
slaves  captured  in  war  from  belligerent  subjects  as 
entitled  to  their  freedom.* 

"  Gbnehai,  WiH  Powers  of  the  President.  It  is  not  intended  in  thia 
chapter  to  explain  the  ijeneral  war  powers  of  the  President.  They  are  princi- 
pally contained  in  the  Constitution,  Art.  II.  Sect,  1,  CI.  1  and  7  ;  Sect.  2,  CI.  1 ; 
Sect.  3,  CI.  1 ;  and  in  Sect.  1,  CI.  1,  and  by  necessary  implication  in  Ajt.  I. 
Sect.  9,  CI.  2.  By  Art.  II.  Sect.  2,  the  President  is  made  commander-in-chief 
of  the  army  and  navy  of  the  United  States,  and  of  the  militia  of  the  several 
States  when  called  into  the  service  of  the  United  States.  This  clause  givea 
ample  powers  of  war  to  the  President,  when  the  army  and  nayy  are  lawftilly  in 
"actual  service."  His  military  authority  is  supreme,  under  the  eonstitation, 
while  goveining  and  regulating  the  land  and  naval  forces,  and  treating  captures 
on  land  and  water  in  accordance  with  such  rules  as  Congress  may  have  passed 
in  pursuance  of  Art.  I.  Sect.  8,  CI.  11,  14.  Congress  may  effectually  con- 
trol the  military  power,  by  refusing  to  vote  supplies,  or  to  raise  troops, 
and  by  impeachment  of  the  President ;  but  for  the  military  movements,  and 
measures  essential  to  overcome  the  enemy,  —  for  the  general  conduct  of  the 
war,  —  the  President  is  responsible  to  and  controlled  by  no  other  department  of 
government.  His  duty  is  to  uphold  the  constitution  and  enforce  the  laws,  and 
to  respect  whatever  rights  loyal  citizens  are  entitled  to  enjoy  in  time  of  ciyd 
war,  to  the  fullest  extent  that  may  be  consistent  with  the  performance  of  the 
military  duty  imposed  on  him.  The  effect  of  a  state  of  war,  in  changing  or  mod- 
ifying civil  rights,  has  been  explained  in  the  preceding  chapters. 

What  is  the  extent  of  the  military  power  of  the  President  over  the  persons 
and  property  of  citizens  at  a  distance  from  the  seat  of  war  —  whelher  he  or 
the  war  department  may  lawfully  order  the  arrest  of  citizens  in  loyal  states  on 
reasonable  proof  that  they  are  either  enemies  or  aiding  the  enemy  —  or  that 
they  are  spies  or  emissaries  of  rebels  sent  to  gain  information  for  their  use,  or 
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to  discourage  enlistments  —  whether  martial  law  may  be  extended  over  such 
places  as  the  commander  deems  it  necessary  to  guard,  even  though  distant  from, 
any  battle  field,  in  order  to  enable  him  to  prosecute  the  war  effectually  — 
whether  the  writ  of  habeas  corpus  may  be  suspended  as  to  persons  under  mili- 
tary arrest,  by  the  President,  or  only  by  Congress,  (on  which  point  judges  of 
the  United  States  courts  disagree)  ;  whether,  in  time  of  war,  all  citizens  are  liable 
to  military  arrest,  ou  reasonable  proof  of  their  dding  or  abetting  the  enemy  — 
or  whether  they  are  entitled  to  practise  treason  until  indicted  by  some  grand  jury 
—  thus,  for  example,  whether  Jefferson  Davis,  or  General  Lee,  if  found  in  Bos- 
ton, could  be  arrested  by  military  authority  and  si 
in  the  midst  of  wide-spread  and  terrific  w      th 


Fort  Warren  i  Whether, 

n      h   VI          the  laws 

b   g     d     b      -rangers, 

a  d    mm  n  tion  to  the 

y       d     due  forms 

m    hn    y    f    rrests  by 

mg       m         d  of  grand 

n  b  y     cure  the 
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guerriLas,  persona  in  the  &ee  States  supp  yin    arm 
enemy,  must  all  be  proceeded  against  by  bu 

and  precedents  of  law,  hy  the  tardy  and  m  ff    tu 
jMorsAofe,  (who  can  rarely  have  means         pp    h     du 
juries,  (who  meet  twice  a  year,  and  could        d    n   f 
evidence  on  which  to  indict  them)  i    Wh  th      g  i 

military  power  to  fkevent  the  tnutors  a  d   p       by   : 

from  doing  the  intended  mischief,  as  wel  p        h  h  m   tte        i-.  donp ' 

"Whether  war  can  be  carried  on  successfully,  without  the  power  to  save  the 
army  and  navy  &om  being  betrayed  and  destroyed,  by  depriitni/  any  citizen 
temporarily  of  the  power  of  acting  as  an  enemy,  whenever  there  la  reasonable 
cause  to  suspect  him  of  being  one  f  Whether  these  and  similar  proceedings 
are,  or  are  not,  iu.  violation  of  any  civil  rights  of  citizens  under  the  constitution, 
are  questions  to  which  the  answers  depend  on  the  construction  pven  to  the  war 
powers  of  the  Esecutive.  Whatever  any  commander-in-chief,  in  accordance 
with  the  usual  practice  of  carrying  on  war  among  civiUzed  nations,  may  order 
his  army  and  navy  to  do,  ia  within  the  poieer  oi  the  President  to  order  and  to 
CKecute,  because  the  constitution,  in  e:cpress  terms,  gives  him  the  supreme 
command  of  both.  If  he  makes  war  upon  a  foreign  nation,  he  should  be  gov- 
erned by  the  law  of  nations ;  if  lawftilly  engaged  in  civil  war,  he  may  treat  his 
enemies  as  subjects  and  as  belligerents. 

t  the  government  and  regulation  of  the  land 


and  naval  forces,  and  the  treatment  of  captures,  should  be  according  to  law ; 
but  it  imposes,  in  express  terms,  no  other  qualification  of  the  war  power  of  the 
President.  It  does  r\nt  prescribe  any  territorial  limits,  within  the  Unittd 
States,  to  which  his  military  operations  shall  be  restricted  ;  nor  to  which  the 
picket  guard,  or  military  guards  (sometimes  called  provost  nucrshals)  shall  be 
confined.  It  does  not  exempt  any  pers  )n  making  war  upon  the  country,  or 
aidmg  and  comforting  the  enemy,  &om  bemg  captured,  or  arrested,  wherever 
he  may  be  found,  whether  within  or  out  of  the  lines  of  any  division  of  the  army. 
It  does  not  provide  that  public  enemies,  or  their  abettors,  shall  find  safe  asylum 
in  any  part  of  the  United  States  where  military  power  can  reach  them.  It 
requires  the  Preadent,  as  an  executive  magistrate,  in  time  of  peace  to  see  thai 
the  laws  existing  in  time  of  peace  are  faithfully  executed  —  and  as  commander- 
in-chief,  in  time  of  war,  to  see  that  the  laws  of  war  are  executed.  In  doing  both 
duties  he  is  strictly  obeying  the  constitution. 
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CHAPTER    IV. 

BILLS    OF    ATTADTDER. 


After  the  authority  of  government  shall  have  been 
reestablished  over  the  rebellious  districts,  measures 
may  be  taken  to  punish  individual  criminals. 

The  popular  sense  of  outraged  justice  will  embody 
itself  in  more  or  less  stringent  legislation  against 
those  who  have  brought  civil  war  upon  us.  It  would 
be  surprising  if  extreme  severity  were  not  demanded 
by  tlie  supporters  of  the  Union  in  all  sections  of  the 
country.  Nothing  short  of  a  general  bill  of  attainder, 
it  is  presumed,  will  fully  satisfy  some  of  the  loyal 
people  of  the  slave  States. 


BILLS   OP  ATTAINDEK  I 

By  these  statutes,  famous  in  English  political  his- 
tory, tyrannical  governments  have  usually  inflicted 
their  severest  revenge  upon  traitors.  The  irresistible 
power  of  law  has  been  evoked  to  annihilate  the  crimi- 
nal, as  a  citizen  of  that  State  whose  majesty  he  had 
offended,  and  whose  existence  he  had  assailed.  His 
life  was  terminated  with  horrid  tortures ;  his  blood  was 
corrupted,  and  his  estates  were  forfeited  to  the  king. 
While  still  living,  he  was  deemed,  in  the  language  of 
the  law,  as  "  dviUter  r. 


PUNISHMENT  BY  ATTAINDER. 


The  refined  cruelty  which  characterized  the  punish- 
ment of  treason,  according  to  the  common  law  of  Eng- 
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land,  would  have  been  discreditable  to  the  barbarism 
of  North  American  savages  in  the  time  of  the  Georges, 
and  has  since  been  equalled  only  by  some  specimens  of 
chivalry  in  the  secession  army.  The  mode  of  executing 
these  unfortunate  political  offenders  was  this  :  — 

1.  The  culprit  was  required  to  be  dragged  on  the 
ground  or  over  the  pavement  to  the  gaUows ;  he  could 
not  be  allowed,  by  law,  to  walk  or  ride.  Blackstone 
says,  that  hy  connivance^  at  last  ripened  into  law,  he  was 
allowed  to  be  dragged  upon  a  hurdle,  to  prevent  the 
extreme  torment  of  being  dragged  on  the  ground  or 
pavement. 

2.  To  be  hanged  by  the  neck,  and  then  cut  down 
alive. 

3.  His  entrails  to  be  taken  out  and  burned  while  he 
was  yet  alive. 

4.  His  head  to  be  cut  off 

5.  His  body  to  be  divided  into  four  parts. 

6.  His  head  and  quarters  to  be  at  the  king's  dis- 
posal.* 

Blackstone  informs  us  that  these  directions  were,  in 
former  times,  literally  and  studiously  executed.  Judge 
Story  observes,  they  "indicate  at  once  a  savage  and 
ferocious  spirit,  and  a  degrading  subserviency  to  royal 
resentments,  real  or  supposed."  •{■ 

[    CONSTITUTIOSAL 

Bills  of  attainder  struck  at  the  root  of  all  civil  rights 
and  political  liberty.     To  declare  single  individuals,  or 

*  i  Blu.  Com,  W. 

t  Lord  Coke  ondertakes  to  JustJfy  tlie  Beveritj'  of  this  punishment  by  examples  drawn 
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a  large  clasa  of  persons,  criminals,  in  time  of  peace, 
merely  upon  the  ground  that  they  entertained  certain 
opinions  upon  questions  of  church  or  state ;  to  do  this 
by  act  of  Parliament,  without  a  hearing,  or  after  the 
death  of  the  alleged  offender ;  to  involve  the  innocent 
with  the  guilty  in  indiscriminate  punishment,  —  was  an 
outrage  upon  the  rights  of  the  people  not  to  be  toler- 
ated in  our  constitution  as  one  of  the  powers  of  gov- 
ernments 

BILLS    OF   ATTAINDER  ABOLISHED. 

The  constitution  provides  expressly,  *  that  no  bill 
of  attainder,  or  ex  post  facto  law,  shall  be  passed  by  Con- 
gress ;  and  that  no  State  shall  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts. ■]■  There  is,  therefore,  no  power  in  this  country 
to  pass  any  biU  of  attainder. 

WHAT  IS  A  BILL  OF  ATTAINDEK  ? 

Wherein  does  it  differ  from  other  statutes  for  the 
punishment  of  criminals  ? 

A  "bill  of  attainder,"  in  the  technical  language  of 
the  law,  is  a  statute  by  which  the  offender  becomes 
"  attainted,"  and  is  liable  to  punishment  without  having 
been  convicted  of  any  crime  in  the  ordinary  course  of 
judicial  proceedings. 

If  a  person  be  expressly  named  in  the  bill,  or  comes 
within  the  terms  thereof,  he  is  liable  to  punishment. 
The  legislature  undertakes  to  pronounce  upon  the  guilt 
of  the  accused  party.  He  is  entitled  to  no  hearing, 
when  li\ing,  and  may  be  pronounced  guilty  when  ab- 
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sent  from  the  country,  or  even  long  after  his  death. 
Lord  Coke  says  that  the  reigning  monarch  of  England, 
who  was  slain  at  Bosworth,  is  said  to  have  been  at- 
tainted by  act  of  Parliament  a  few  months  after  his 
death,  notwithstanding  the  absurdity  of  deeming  him 
at  once  in  possession  of  a  throne  and  a  traitor.* 

A  question  has  been  raised,  whether  any  statute  can 
be  deemed  a  bill  of  attainder  if  it  inflicts  a  degree  of 
punishment  less  than  that  of  death  ? 

In  technical  law,  statutes  were  called  bills  of  attainder 
only  when  they  inflicted  the  penality  of  death  or  out- 
lawry ;  while  statutes  which  inflicted  only  forfeitures, 
fines,  imprisonments,  and  similar  punishments,  were 
called  bills  of  "  pains  and  penalties."  This  distinction 
was  practically  observed  in  the  legislation  of  England. 
No  bill  of  attainder  can  probably  be  found  which  did 
not  contain  the  marked  feature  of  the  death  penalty, 
or  the  penalty  of  outlawry,  which  was  considered  as 
equivalent  to  a  judgment  of  death.  Judgment  of  out- 
lawry on  a  capital  crime,  pronounced  for  absconding  or 
fleeing  from  justice,  was  founded  on  that  which  was  in 
law  deemed  a  tacit  confession  of  guilt  f 

BILLS  OF  FAINS  AND  PENALTIES, 

It  has  been  said  that  within  the  sense  of  the  consti- 
tution, bills  of  attainder  include  bills  of  pains  and 
penalties ;  and  this  view  seemed  to  derive  support  from 
a  remark  of  a  judge  of  the  Supreme  Court.  "  A  bill  of 
attainder  may  affect  the  Hfe  of  an  individual,  or  may 
confiscate  his  property,  or  both."  J 

It  is  true  that  a  bill  of  attainder  may  affect  the  life 

'  See  SMry  on  the  ConsUtution,  B.  III.  Sect.  678. 
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of  an  individual ;  but  if  the  individual  attainted  were 
dead  before  the  passage  of  the  act,  as  was  the  case  with 
Eichard  HI.,  the  bill  could  not  affect  his  life ;  or  if  a 
bill  of  attainder  npon  outlawry  were  passed  against 
persons  beyond  seas,  the  life  of  the  party  would  not  be 
in  fact  affected,  although  the  outlawry  was  equivalent 
in  the  eye  of  the  law  to  civil  death.  There  is  nothing 
in  this  dictum  inconsistent  with  the  ancient  and  ac- 
knowledged distinction  between  bills  of  attainder  and 
bills  of  pains  and  penalties ;  nothing  which  would  au- 
thorize the  enlargement  of  the  technical  meaning  of 
the  words ;  nothing  which  shows  that  Judge  Marshall 
deemed  that  bills  of  attainder  included  bills  of  pains 
and  penalties  within  the  sense  of  the  constitution. 
This  dictum  is  quoted  by  Judge  Story,*  who  supposed 
its  meaning  went  beyond  that  which  is  now  attributed 
to  it.  But  he  does  not  appear  to  sanction  such  a  view 
of  the  law.  This  is  the  only  authority  to  which  he 
refers ;  and  he  introduces  the  proposed  construction 
of  this  clause  by  language  which  is  used  by  lawyers 
who  have  little  confidence  in  the  result  which  the  au- 
thority indicates,  viz.,  "  it  seems."  No  case  has  been 
decided  by  the  Supreme  Court  of  the  United  States 
which  shows  that  "  bills  of  attainder/'  within  the  sense 
of  the  constitution,  include  any  other  statutes  than 
those  which  were  technically  so  considered  according 
to  the  law  of  England. 


It  does  not  seem  important  whether  the  one  or  the 
other  constraction  be  put  upon  the  language  of  this 

•  Com.  Const.  UI.  Ch.  32,  Sect.  3. 

t  See  note  lo  Forty-tbird  EdHion,  Ex  parte  Garland,  Appenaix,  aCS.      Cummings  v. 
Stale  of  Miisoari,  Appendix,  SSa.    Soe  index,  title  "  Attnlnder." 
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clause,  nor  whether  bills  of  pains  and  penalties  be  or  be 
not  included  within  the  prohibition ;  for  Congress  can 
pass  no  ex  post  facto  law ;  and  it  wa«  one  of  the  invari- 
able characteristics  of  bUIs  of  attainder,  and  of  bills  of 
pains  and  penalties,  that  they  were  passed  for  the  pun- 
ishment of  supposed  crimes  which  had  been  committed 
before  the  acts  were  passed. 

The  clause  prohibiting  Congress  from  passing  any 
ex  post  facto  law  would  doubtless  have  prevented  their 
passing  any  bill  of  attainder ;  but  this  prohibition  was 
inserted  from  greater  caution,  and  to  prevent  the 
exercise  of  constructive  powers  against  political  of- 
fenders. No  usurpation  of  authority  in  the  worst 
days  of  English  tyranny  was  more  detested  by  the 
framers  of  our  constitution  than  that  which  attempted 
to  ride  over  the  rights  of  Englishmen  to  gratify  royal 
revenge  against  the  friends  of  free  government.  Hence 
in  that  respect  they  shut  down  the  gate  upon  this 
sovereign  power  of  tyrants.  They  forbade  any  pun- 
ishment, under  any  form,  for  crime  not  against  some 
standing  law,  w,hieh  had  been  enacted  before  the  time 
of  its  commission.  They  prevented  Congress  from  pass- 
ing any  attainder  laws,  whereby  the  accused  might  be 
deprived  of  his  life,  or  his  estate,  or  both,  without  trial 
by  jury,  and  by  his  political  enemies;  and  whereby 
also  his  relatives  would  suffer  equally  with  himself. 

ATTAINDEES  IN  THE  COLONIES  AND  STATES. 

Laws  in  the  nature  of  bills  of  attainder  were  familiar 
to  our  ancestors  in  most  of  the  colonies  and  in  the 
States  which  subsequently  formed  the  Union.  And 
several  of  these  acts  of  attainder  have  been  pronounced 
valid  by  the  highest  courts  in  these  States.  By  the 
12 
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act  of  the  State  of  New  York,  October  22,  1779,  the 
real  and  personal  property  of  persons  adhering  to  the 
enemy  was  forfeited  to  the  State  ;  and  this  act  has  been 
held  vahd,*  and  proceedings  under  acts  of  attainder 
were,  as  the  court  held,  to  be  construed  according  to 
the  rules  in  cases  of  attainder,  and  not  by  the  ordinary 
course  of  judicial  proceedings  j  f  and  these  laws  ap- 
phed  to  persons  who  were  dead  at  the  time  of  the  pro- 
ceedings. J 

"  Bills  of  attainder,"  says  the  learned  judge,  (in  2 
Johnson's  Cases,)  "have  always  been  construed  in 
this  respect  with  more  latitude  than  ordinary  judicial 
proceedings,  for  the  purpose  of  giving  them  more  cer- 
tain effect,  and  that  the  intent  of  the  legislature  may 
prevail."  "  They  are  extraordinary  acts  of  sovereignty, 
founded  on  pubhc  policy  |  and  the  peace  of  the  com- 
munity." "  The  attainted  person,"  says  Sir  Matthew 
Hale,  "  is  guilty  of  the  execrable  murder  of  the  king," 
The  act  of  New  York,  October  22,  1779,  attainted, 
among  others,  Thomas  Jones  of  the  offence  of  adhering 
to  the  enemies  of  the  State.  This  was  a  specific  offence, 
and  was  not  declared  or  understood  to  amount  to  trear 
son,  because  many  of  the  persons  attainted  had  never 
owed  allegiance  to  the  State.  || 

Bills  of  attainder  were  passed  not  only  in  New  York, 
hut  in  several  other  colonies  and  States,  inflicting  the 
penalties  of  attainder  for  other  crimes  than  treason, 
actual  or  constructive.  And  the  harsh  operation  of 
such  laws,  their  injustice,  and  their  liability  to  be  abused 
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!n  times  of  public  excitement,  were  understood  by  those 
who  laid  the  foundations  of  this  government  too  well 
to  permit  them  to  disregard  the  dangers  which  they 
sought  to  avert,  by  depriving  Congress,  as  well  as  the 
several  States,  of  all  power  to  enact  such  cruel  statutes. 
If  bills  of  attainder  had  been  passed  only  for  the 
punishment  of  treason,  in  the  sense  of  making  war 
upon  the  government,  or  aiding  the  enemy,  they  would 
have  been  less  odious  and  less  dangerous ;  but  the  regi- 
ment of  crimes  which  servile  Parliaments  had  enrolled 
under  the  title  of  "  treason,"  had  become  so  formidable, 
and  the  brutality  of  the  civil  contests  in  England  had 
been  so  shocking,  that  it  was  thought  unsafe  to  trust 
any  government  with  the  arbitrary  and  irresponsible 
power  of  condemning  by  statute  large  classes  of  their 
opponents  to  death  and  destruction  for  that  which  only 
want  of  success  had  made  a  crime. 

BILLS  OF  ATTAINDER,  HOW  KECOQHIZED. 

The  consequences  of  attainder  to  the  estate  of  the 
party  convicted  will  be  more  fully  stated  hereafter ; 
but  it  is  essential  to  observe  that  there  are  certain  char- 
acteristics which  distinguish  bills  of  attainder  from  all 
other  penal  statutes. 

1.  They  always  inflict  the  penalty  of  death  upon  the 
offender,  or  of  outlawry,  which  is  equivalent  to  death. 

2.  They  are  always  ex  post  facto  laws,  being  passed 
after  the  crime  was  committed  which  they  are  to 
punish. 

3.  They  never  allow  the  guilt  or  innocence  of  the 
persons  attainted  to  be  ascertained  by  trial ;  but  the 
guilt  is  attributed  to  them  by  act  of  Parliament. 

4.  They   always    impose    certain  penalties,  among 
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which  are  corruption  of  blood  and  forfeiture  of  estate. 
The  essence  of  attainder  is  in  corruption  of  blood,  and 
without  the  corruption  of  blood  no  person  is  by  the 
English  law  attainted.  Unless  a  law  of  Congress  shall 
contain  these  characteristics,  penalty  of  death,  or  out- 
lawry, corruption  of  blood,  and  the  legislative,  not  ju- 
dicial condemnation  of  the  offender,  embodied  in  a  law 
passed  after  the  commission  of  the  crime  it  seeks  to  pun- 
ish, it  is  not  a  bill  of  attainder  within  the  meaning  of 
the  constitution.* 

•  !foteto  Ibrlit-tlilrdEditien.  —  SsBtbeopmion  of diaaonling judges  In  El  parte  Oar- 
hma,  p.  SflBi  Drehman  v.  Stifle,  8  Wallace,  OM;  BigeUna  v.  Forest,  App.  810;  Cum- 
mingt  V.  State  qf  JIfisaouri,  App.  65S  i  iBdei:,  "  Attainder." 
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TJNDEtt  the  English  luw,  prior  to  the  Revolution,  there  had  been  three  modes 
of  punishing  the  crime  of  Treason.  First,  by  bills  of  attainder.  Seoond,  by 
judicial  attainder.  Third,  by  statutes  of  Hie  realm  against  treason,  actual  and 
construotiTe.  Bills  of  attainder  were  acts  of  Parliament,  which  declared  one  or 
more  persons,  whether  liying  or  dead,  or  absent  beyond  seas,  guilty  of  the  crime 
of  actual  or  constructive  treason.  Judicial  attdnder  was  effected  in  the  courts 
of  law  by  process  issued  against  persons  accused  of  treason,  whether  living  or 
dead,  or  absent  beyond  seas.  The  effect  of  attainder  by  judicial  process  was 
substantially  the  same  as  that  of  attainder  by  act  of  Parliament,  in  working 
corruption  of  blood,  and  likewise  forffeiture  of  estates  during  the  life  of  the 
offender,  and  after  he  was  dead. 

Persons  accused  of  treason  were  punishable  under  statutes,  by  death  and 
total  forfeiture  of  estates ;  but  no  one  could  be  convicted,  sentenced,  and  pun- 
ishedfor  treason,  under  statutes,  "  except  during  his  life,"  that  is  to  say,  while 
alive,  nor  unless  he  had  received  a  trial  in  court,  conducted  according  to  the 
usual  forms  of  procedure. 

By  our  Constitution,  all  power  is  taken  from  the  General  Government,  and 
from  all  the  States,  to  punish  treason  by  passing  any  bill  of  att^nder,  as  is 
shown  in  Chapter  IV. 

Congress  has  power  to  authorize  courts  to  punish  treason  by  judicial  attain- 
der ;  but  the  Constitution  has  limited  the  time  during  which  such  process  may 
be  applied,  and  its  effect,  in  these  words : 

"  But  no  attainder  of  treason  shall  work  corruption  of  blood  or  forfeiture 
except  during  the  life  of  the  person  attainted." 

These  provisions  apply  only  to  judicial  attainder,  and  not  ta  punishments  of 
treason  under  ordinary  statutes  of  Congress,  which  provide  for  no  attainder. 

The  constitutional  power  of  Congress  to  authorize  proceedings  for  judicial 
attainder  of  persons  who  have  committed  treason,  has  not  been,  thus  far,  car- 
ried into  effect. 

No  process  of  attainder  of  treason  is  now  known  in  our  municipal  law. 

To  guard  against  abuse,  under  which  our  forefathers  in  England  suffered, 
by  reason  of  unjust  and  arbitrary  definitions  of  treason,  the  Constitution  pre- 
scribes certain  rules  for  the  definition,  proof,  and  punishment  of  offences  under 
gtatute  law,  which  Congress  may  pass  for  the  punishment  of  that  crime.    It 
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defines  treason  to  be  "a  levying  of  war  against  the  United  States,"  thus  cutting 
off  all  the  other  descriptions  of  treason  Imown  to  the  English  law.  It  requires, 
in  proof  of  treason,  that  there  shall  be  two  witnesses  to  each  overt  act  with 
which  the  accused  is  charged.  A  trial  by  jury  in  open  court,  and  in  the  ptes- 
enoe  of  witp.esses,  is  secured,  but  when  one  is  conTicted  he  is  liable  to  such 
punishment  as  may  have  been  pr^'Scribed  by  the  statute,  and  there  is  no  limit  in 
the  Constitution  to  the  penalty  which  Congress  may  provide. 

Thus  the  traitor  may  be  suhjeeted  to  punishment  by  death,  and  to  the  forfeit- 
ure of  all  his  estate,  or  to  fine  to  an  unlimited  amount.  The  criminal,  how- 
ever, may  not  be,  and  by  existing  la.w3  is  not,  attainted,  or  subject  to  any  of  the 
effects  of  attainder,  by  these  proceedings.  The  limitations  of  the  Constitution 
are  inapplicable  to  statutes  which  do  not  provide  for  attainder,  but  only  foi 
penalties  of  death  and  confiscation. 
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CHAPTER   V. 


BI&HT  OF  CONGRESS  TO  DECLARE  BY  STATUTE  THE  PUN- 
ISHMENT  OF  TREASON,  AND  rrs  CONSTITUTIONAL  LIMI. 
TATIONS. 


The  highest  crime  known  to  the  law  is  treason.  It  ia 
"  the  aum  of  all  villanies ; "  its  agents  have  been  branded 
with  infamy  in  all  countries  where  fidelity  and  justice 
have  respect.  The  name  of  one  who  betrays  his  friend 
becomes  a  byword  and  a  reproach.  How  mnch  deeper 
are  the  guilt  and  infamy  of  the  criminal  who  betrays 
his  country  !  No  convict  in  our  State  prisons  can  have 
fallen  so  low  as  willingly  to  associate  with  a  traitor. 
There  is  no  abyss  of  crime  so  dark,  so  horrible,  as  that 
to  which  the  traitor  has  descended.  He  has  left  for- 
ever behind  him  conscience,  honor,  and  hope. 

ANCIENT    ENGLISH    DOCTBINE   OF  CONBTKUCTIVK  TREASON. 

Treason,  as  defined  in  the  law  of  England,  at  the 
date  of  the  constitution,  embraced  many  misdemeanors 
which  are  not  now  held  to  be  crimes.  Offences  of  a  po- 
litical character,  not  accompanied  with  any  intention  to 
subvert  the  government;  mere  words  of  disrespect  to 
the  ruhng  sovereign ;  assaults  upon  the  king's  officers 
at  certain  times  and  places;  striking  one  of  the  judges 
in  court ;  and  many  other  acts  which  did  not  partake 
of  the  nature  of  treason,  were,  in  ancient  times,  declared 
treason  by  Parliament,  or  so  construed  by  judges,  as 
to  constitute  that  crime.     Indeed,  there  was  nothing  to 
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prevent  Parliament  from  proclaiming  any  act  of  a  sub- 
ject to  be  treason,  thereby  subjecting  him  to  all  its  ter- 
rible penalties.  The  doctrine  of  constructive  treasons, 
created  by  servile  judges,  who  held  their  office  during 
the  pleasure  of  the  king,  was  used  by  them  in  such  a 
way  as  to  enable  the  sovereign  safely  to  wreak  ven- 
geance upon  his  victims  under  the  guise  of  judicial 
condemnation.  If  the  king  sought  to  destroy  a  rival, 
the  judges  would  pronounce  him  guilty  of  constructive 
treason;  in  other  words,  they  would  so  construe  the 
acts  of  the  defendant  as  to  make  them  treason.  Thus 
the  king  conld  selfishly  outrage  every  principle  of 
law  and  justice,  while  avoiding  responsibility.  No 
man's  life  or  property  was  safe.  The  wealthier  the 
citizen,  the  greater  was  his  apprehension  that  the  king 
would  seize  and  confiscate  his  estates.  The  danger 
lay  in  the  fact  that  the  nature  and  extent  of  the  legal 
crime  of  treason  was  indeterminate,  or  was  left  to 
arbitrary  determination.  The  power  to  define  treason, 
to  declare  from  time  to  time  who  should  be  deemed  in 
law  to  be  traitors,  was  in  its  nature  an  arhUrary  power. 
No  government  having  that  power  would  fail  to  become 
oppressive  in  times  of  excitement,  and  especially  in 
civil  war.  As  early  as  the  reign  of  Edward  III.,  Parliar 
ment  put  an  end  to  these  judge-made-treasons  by  de- 
claring and  defining  aU  the  different  acts  which  should 
be  deemed  treason ;  and,  although  subsequent  statutes 
have  added  to  or  modified  the  law,  yet  treason  has  at 
all  times  since  that  reign  been  defined  by  statute. 

POWEE  or  CONGKESS  TO    DEFINE    AND    PUNISH    TREASON    LIMITED, 

It  was  with  full  knowledge  of  the  history  of  judicial 
usurpation,    of  the    tyranny    of   exasperated   govern- 
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ments,  and  of  the  tendency  of  rival  factions  in  repub- 
lics to  seek  revenge  on  each  other,  that  the  convention 
which  framed  the  constitution,  having  given  no  power 
to  the  judiciary,  like  that  possessed  by  English  judges, 
to  make  constructive  crimes,  introduced  several  pro- 
visions limiting  the  power  of  Congress  to  define  and 
punish  the  political  crime  of  treason,  as  -well  as  other 
oifences.  The  various  clauses  in  the  constitution  relat- 
ing to  this  subject,  in  order  to  a  clear  exposition  of 
their  meaning,  should  be  taken  together  as  parts  of 
one  system. 

ATTAINDER  AKD  ES  POST  FACTO  LAWS. 

The  first  and  most  important  limitation  of  the  power 
of  Congress  is  found  in  Arj;.  1,  Sect.  9  ;  "No  bill  of  at- 
tainder or  eis  post  facto  law  shall  be  passed.''  By  pro- 
hibiting bills  of  attainder,  no  subject  could  be  made  a 
criminal,  or  be  deprived  of  life,  liberty,  or  property,  by 
mere  act  of  legislation,  without  trial  or  conviction.  Tlie 
power  to  enact  ex  pod  facto  laws  having  been  with- 
held, Congress  could  not  pass  "  a  statute  which  would 
render  an  act  punishable  in  a  manner  in  which  it  was 
not  punishable  when  it  was  committed,"  No  man's  life 
could  be  taken,  nor  could  his  liberty  be  abridged,  nor 
his  estate,  nor  any  part  of  it,  be  seized,  unless  for  an 
act  which,  previously  to  the  commission  thereof,  had 
been  declared  by  law  to  be  a  crime,  nor  unless  the 
manner  and  extent  of  punishment  therefor  had  been 
prescribed.*  Hence  no  law  of  Congress  can  make 
that  deed  a  crime  which  was  not  so  before  the  deed 
was    done.      Every  man    may    know    what    are    the 
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laws  to  which  he  is  amenable  in  time  of  pence  by  read- 
ing the  statutes.  There  can  be  no  retrospective  crimi- 
nal legislation  by  any  State,  or  by  the  United  States. 

TREASON  DEFINED  BY  STATUTE. 

These  points  having  been  seeitred,  the  next  step  was 
to  define  the  crime  op  tre.4son.  Countless  difficulties  and 
dangers  were  avoided  by  selecting  from  the  English 
statutes  one  crime  only,  which  should  be  deemed  to  con- 
stitute that  oflfence. 

The  constitution  provides  that,  "  Ti-eason  against  the 
United  States  shall  consist  only  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort."  *  Hence  many  acts  are  not  treasonable 
which  were  so  considered  according  to  the  law  of  Eng- 
land, and  of  the  colonies  and  States  of  this  country. 
Each  State  still  retains  the  power  to  define  and  punish 
treason  againgt  itself  in  its  own  way. 

Nothing  but  overt  ads  are  treasonable  by  the  laws  of 
the  United  States ;  and  these  overt  acts  must  be  overt 
acts  of  war.f  These  acts  must  be  proved  either  by 
confession  in  open  court,  or  by  two  witnesses  to  the 
same  act.  J  Our  ancestors  took  care  that  no  one 
should  be  convicted  of  this  infamous  crime,  unless  his 
guUt  is  made  certain.  So  odious  was  the  offence 
that  even  a  senator  or  representative  could  be  arrested 
on  suspidon  of  it,  §  All  civU  officers  were  to  be  removed 
from  office  on  impeachment  and  conviction  thereof.  || 
And  a  person  charged  with  treason  against  a  State,  and 
fleeing  from  that  State  to  another,  was  to  be  delivered 
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up,  on  demand,  to  the  State  having  jurisdiction.*  The 
crime  being  defined,  and  the  natnre  of  the  testimony 
to  establish  it  being  prescribed,  and  conviction  being 
possible  only  in  "open  court,"  the  constitution  then 
provides,  that  "  Congress  shall  have  power  to  declare 
the  punishment  of  treason,  but  no  attainder  of  treason 
shall  work  corruption  of  blood,  or  forfeiture  except  dur- 
ing the  life  of  the  person  attainted."  f 


By  Art,  III.,  Sect.  3,  above  cited,  the  constitution 
has  in  express  terms  given  to  Congress  the  power  to 
declare  the  punishment  of  treason.  As  the  manner  and 
extent  of  that  punishment  are  not  prescribed,  it  may 
impose  the  penalties  of  fine,  or  imprisonment,  or  out- 
lawry, or  banishment,  or  forfeiture,  or  death,  or  of  death 
and  forfeiture  of  property,  personal  and  real ;  and  it 
might  add  to  all  these  inflictions  the  more  terrible  suf- 
ferings which  follow,  as  a  consequence  of  aUainder  of  trea- 
son, under  the  law  of  England,  had  the  constitution  not 
limited  the  effect  and  operation  of  that  species  of 
attainder. 

MISINTEErEETATION  OF  AKT.  III.,   SECT.  3. 

Some  writer,  have  supposed  that  this  article  in  the 
constitution,  which  qualifies  the  effect  of  an  attainder  of 
treason,  was  a  limitation  of  the  power  of  Congress  to  de- 
clare the  punishment  of  treason.  This  is  an  error.  A 
careful  examination  of  the  language  used  in  the  in- 
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strument  itself,  and  of  the  historj'  of  the  English  law 
of  attainder,  will  make  it  evident  that  the  framers  of 
the  constitution,  in  drafting  Sect.  3  of  Art.  III.  did  not 
design  to  restrain  Congress  from  declaring  against  the 
traitor  himself,  his  person  or  estate,  such  penalties 
as  it  might  deem  sufficient  to  atone  for  the  highest  of 
crimes. 

Whenever  a  person  had  committed  high  treason  in 
England,  and  had  been  duly  indicted,  tried,  and  con- 
victed, and  when  final  judgment  of  guilty,  and  sentence 
of  death  or  outlawry,  had  been  pronounced  upon  him, 
the  immediate  and  inseparable  consequence,  by  com- 
mon law,  of  the  sentence  of  death  or  outlawry  of  the 
offender  for  treason,  and  for  certain  other  felonies,  was 
aUainder.  Attainder  means,  in  its  original  application, 
the  staining  or  corruption  of  the  blood  of  a  criminal 
who  was  in  the  contemplation  of  law  dead.  He  then 
became  "  cUtmctus  —  stained,  blackened,  attainted." 


C0NSEQDESCB8  OF  J 

Certain  legal  results  followed  attaiiider,  among 
which  are  the  following :  The  convict  was  no  longer  of 
any  credit  or  reputation.  He  could  not  be  a  witness, 
in  any  court.  He  was  not  capable  of  performing  the 
legal  functions  of  any  other  man ;  his  power  to  sell  or 
transfer  his  lands  and  personal  estate  ceased.  By  anti- 
cipation of  his  punishment  he  was  already  dead  in  law,* 
except  when  the  fiction  of  the  law  would  protect  him 
from  some  liability  to  others  which  he  had  the  power 
to  discharge.  It  is  true  that  the  attainted  felon  could 
not  be  murdered  with  impunity,*!'  ^^^  *^^  ^^^  preserved 
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his  physical  existence  only  to  vindicate  its  own  majesty, 
and  to  inflict  upon  the  offender  an  ignominious  death. 

CORRUPTION  OF  BLOOD. 

Among  the  most  important  consequences  of  altainder 
Q?  fehny,  were  those  resuUmgfrmi  '^corruption  of  bhod^' 
which  is  the  essence  of  aitainder.*     Blackstone  my%-\  — 

"  Another  immediate  consequence  of  attainder  la  the  corrujjtion  of 
blood,  both  upwards  and  downwards;  so  that  an  attainted  peison  can 
neither  inherit  lands  or  other  hereditaments  from  his  ancestors,  nor 
retain  those  he  is  already  in  possession  of,  nor  tiansmit  Ihem  by  descent 
to  any  heir ;  but  the  same  shall  escheat  to  the  loid  of  the  fee,  subject 
to  the  king's  superior  right  of  forfeiture ;  and  the  person  attainted 
shall  also  obstruct  all  descents  to  his  posterity  whenever  they  are 
obliged  to  derive  a  title  thi-ough  him,  to  a  remote  ancestor." 

The  distinctions  between  escheat  and  forfeiture  it  is 
not  necessary  now  to  state,  J  because,  whether  the  for- 
feiture enured  to  the  benefit  of  the  lord  or  of  the  king, 
the  effect  was  the  same  upon  the  estate  of  the  criminal.  § 
By  this  legal  fiction  of  corruption  of  blood,  the  offender 
was  deprived  of  all  his  estate,  personal  and  real ;  his 
children  or  other  heirs  could  not  inherit  any  thing  from 
him,  nor  through  him  from  any  of  his  ancestors.  "  If 
a  father  be  seized  in  fee,  and  the  son  commits  treason 
and  is  attainted,  and  then  the  father  dies,  then  the 
lands  shall  escheat  to  the  lord."  [| 

SAVAGE   CRUELTY   OF  ENGLISH  LAW. 

By  the  English  system  of  escheats  to  the  lord  and 
forfeitures  to  the  king,  the  innocent  relatives  of  the 
offender  were  punished,  upon  the  theory  that  it  was 
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the  duty  of  every  family  to  secure  the  loyalty  of  alt  ita 
members  to  the  sovereign ;  and  upon  failure  to  do  so, 
the  whole  family  should  be  plunged  into  lasting  dis- 
grace and  poverty.  A  punishment  which  might  con- 
tinue for  twenty  generations,  was  indeed  inhuman,  and 
received,  as  it  merited,  the  condemnation  of  liberal  men 
in  all  countries ;  *  but  aristocratic  influence  in  England 
had  for  centuries  resisted  the  absolute  and  final  aban- 
donment of  these  odious  penalties.  The  framers  of 
the  constitution  have  deprived  Congress  of  the  power 
of  passing  bills  of  attainder.  They  might  have  pro- 
vided that  no  person  convicted  of  treason  should  be 
held  to  be  attainted,  or  be  liable  to  suffer  any  of  the 
common  law  penalties  which  resulted  from  attainder, 
but  only  such  penalties  as  Congress  should  prescribe 
by  statute.  They  have,  however,  not  in  terms,  abolished 
attainders,  but  have  modified  their  effect,  by  declaring 
that  attainder  shall  not  work  corruption  of  blood. 

rOKFEITUEES. 

By  the  law  of  England,  forfeiture  of  estates  was  also 
one  of  the  necessary  legal  consequences  of  attainder  of 
felony.  Eeal  estate  was  forfeited  upon  attainder,  per- 
sonal estate  upon  conviction  before  attainder.  By 
these  forfeitures  all  the  property,  rights,  and  claims,  of 
every  name  and  nature,  went  to  the  lord  or  the  king. 
But  forfeiture  of  lands  related  bade  to  the  time  when 
the  felony  was  committed,  so  as  to  avoid  all  subsequent 
sales  and  encumbrances,  but  forfeiture  of  goods  took 
effect  at  the  date  of  conviction,  so  that  sales  of  person- 
al property,  prior  to  that  time,  were  valid,  unless  col- 
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lusive,'*'  The  estates  thus  forfeited  were  not  mere 
estates  for  life,  but  the  whole  interest  of  the  felon,  what- 
ever it  might  be.  Thus  forfeiture  of  property  was  a 
consequence  of  attainder;  attainder  was  a  consequence 
of  the  sentence  of  death  or  outlawry;  and  these  penal 
consequences  of  attainder  were  over  and  above,  and  in 
addition  to,  the  penalties  expressed  in  the  terms  of 
the  judgment  and  sentence  of  the  court.f  The  punishment, 
and  in  many  instances  the  only  punishment,  to  which 
the  sentence  of  the  court  condemned  the  prisoner,  was 
death  or  outlawry.  The  diaabihties  which  resulted  from 
that  sentence  were  like  the  disabilities  which  in  other 
cases  result  from  the  sentence  of  a  criminal  for  in- 
famous crimes.  Disability  to  testify  in  courts,  or  to 
hold  offices  of  trust  and  honor,  sometimes  follows,  not 
as  part  of  the  punishment  prescribed  for  the  offence, 
but  as  a  consequence  of  the  condition  to  which  the 
criminal  has  reduced  himself 

There  is  a  clear  distinction  between  the  punishment 
of  treason  by  specific  penalties  and  those  consequential 
damages  and  injuries  which  follow  by  common  law  as 
the  result  or  technical  effect  of  a  sentence  of  death  or 
outlawry  for  treason,  viz.,  attainder  of  treason,  and  cor- 
ruption of  blood  and  forfeiture  of  estates.];  To  set  this 
subject  in  a  clearer  light,  the  learned  reader  will  rec- 
ollect   that   there  were  different   kinds    of  attainder: 


*  See  Stat.  13  Kllz.  cbap.  S ;  2B.  AA.SS8;  2Hawklne'eP.C.  J51;  3  Ids.  23^;  4Bla.3S7: 
Co.  Lltt.  391,  b. 

t  See  2  GreeQleaPs  Crnlee  on  Keal  Fcoperty,  p.  US,  ami  note;  3  Kent,  SeC;  1  Green- 
leaf  b  Cruise,  p.  71,  sect.  1,  and  note. 

j:  There  is  n  provision  In  the  new  conetltutlon  of  Maryland  (1851),  that  "  no  conTictlon 
Bhall  work  corruption  of  blood  or  forftituro  of  estate."  (Deel.  of  Highte,  Art.  34.)  The 
conBtltu1.ion  of  Ohio  (1S51)  cDntains  the  same  words  In  the  13th  sccttoa  of  the  Declaration 
of  Elgbta.    'I'be  constitutionB  of  Eentuck]',  Delaware,  and  Feunaylntnia  declaie  that 
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1.  Attainders  in  a  prcerrmnire  ;  in  which,  "  from  the  convic- 
tion, the  defendant  shall  be  out  of  the  king's  protection, 
his  lands,  tenements,  goods,  and  chattels  forfeited  to  the 
king,  and  his  body  remain  in  prison  during  the  king's 
pleasure,  or  during  life."  *  But  the  offences  punishable 
under  the  statutes  of  prsemunire  were  not  felonies,  fur 
the  latter  are  punishable  only  by  common  law,  and 
not  by  statute.-f-  2.  Attainder  hy  bill  3.  Attainders  of 
PELOHY  and  treason ;  and  the  important  distinction  be- 
tween attainders  in  treason  and  attainders  in  pr^mu- 
nire  is  this :  that  in  the  former  the  forfeitures  are  con- 
sequences of  the  judgment,  in  the  latter  they  are  part 
of  the  judgment  and  penalty.  BlackstoneJ  recognizes 
fully  this  distinction.  "  I  here  omit  the  particular  for- 
feitures created  by  the  statutes  of  praemunire  and 
others,  because  I  look  upon  them  rather  as  a  part  of 
the  judgment  and  penalty  inflicted  by  the  respective 
statutes,  than  as  consequences  of  such  judgment,  as  in 
treason  and  felony  they  are."  Lord  Coke  expresses  the 
same  opinion,  |  And  statutes  of  praemunire  and  at- 
tainders of  treason  are  both  different  in  law  from  bUls 
of  pains  and  penalties  ;  of  which  English  history  aifords, 
among  many  other  examples,  that  against  the  Bishop 

attaiadcr  of  treason  shall  not  work  fbrfeiturc  beyond  the  Ufehme  of  the  oB'endcr.  In  Aln. 
botaa,  Coaneoticat,  ladiaua,  Illinois,  Uoinf,  Missouri,  Hew  Jersey,  Uhode  Islnnd,  and 
Tennessee,  nit  forl^itores  fbr  crime  are  abolished,  either  by  statutes  or  constitutions. 

"  In  New  Hampshire,  Mflssachosette,  Virginia,  Georgia,  Michigim,  Mississippi,  and 
Arkansas,  there  are  statutes  providing  spGolflCQlly  for  the  punishmunt  of  treason  and 

inasmuch  as  these  ofltaoes  are  eKplioltly  legislated  upon,  and  a.  particular  punishment 

provided  in  each  case,  it  may  be  gravely  floubted  whether  the  additional  common  law 

punishment  of  forfeiture  of  estate  ongbtnottobe  conaidertd  as  repealed  by  implication." 

1  GreenleaTs  Cruiae  Dig,  IM,  note. 

•  1  Inst.  129;  SBla.  p.  IIS;  and  for  the  severity  of  the  penaltlee,  see  1  Hawk.  P.  C.  BS, 

t  lBla.118.  I  iCom.  p.  SBC. 

k  Co.  Litt.  39t,  b. 
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of  Rochester ;  ■}■  in  the  latter  the  pains  and  penalties 
are  all  expressly  declared  by  statute,  and  not  left  as 
consequencea  of  judgment.  That  clause  in  the  con- 
stitution which  gives  power  to  Congress  to  make  laws 
for  the  punishment  of  treason,  limits  and  qualifies  the 
effect  of  attainder  of  treason,  in  case  such  attainder 
should  be  deemed  by  the  courts  as  a  legal  consequence 
of  such  sentence  as  the  statute  requires  the  court  to 
impose  on  traitors.  This  limitation  applies,  in  terms, 
only  to  the  effect  of  attainders  of  treason. 

CHAEACTEBISTICS  Off  ATTAINDER  OE  TKEASON. 

There  is  no  attainder  of  treason  known  to  the  law 
of  England,  unless,  1.  The  judgment  of  death  or  out- 
lawry has  been  pronounced  against  the  traitor.  J  2. 
"Where  the  crime  was  a  fehny,  and  punishable  accord- 
ing to  common  law  § ;  and,  3,  Where  the  attainder  was 
a  consequence  of  the  judgment,  and  not  part  of  the 
judgment  and  penalty.  ||  Congress  may  pass  a  law 
condemning  every  traitor  to  death,  and  to  the  conse- 
quential punishment  of  "  attainder ; "  but  such  attainder 
will  not  of  itself  operate  to  corrupt  blood  or  forfeit 
estate  except  during  the  life  of  the  offender.  But  unless 
Congress  pass  a  law  expressly  aitainiing  the  criminal  of 
treason,  there  is  not,  under  the  laws  of  the  United 
States,  any  "  attainder."  The  criminal  laws  of  the 
United  States  are  all  embraced  in  specific  statutes,  de- 
fining crimes  and  all  their  penalties.    No  consequential 
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penalties  of  this  character  are  known  to  this  law.  And 
if  a  per-son  is  convicted  and  sentenced  to  death  for 
treason,  there  can  be  no  corruption  of  blood,  nor  for- 
feiture of  estate  except  by  express  terms  of  the  statute. 
The  leading  principles  of  the  constitution  forbid  the 
making  of  laws  which  should  leave  the  penalty  of 
crime  to  be  determined  by  ancient  or  antiquated  com- 
mon law  proceedings  of  English  courts.  Forfeiture  of 
estate,  by  express  terms  of  statute,  may  be  in  the  nature 
of  forfeiture  by  a  bill  of  pains  and  penalties,  or  prsemu- 
nire,  but  is  not  forfeiture  by  attainder ;  nor  is  it  such 
forfeiture  as  is  within  the  sense  of  the  constitution, 
which  Hmits  the  operation  of  attainders  of  treason. 
This  distinction  was  well  known  to  the  framers  of  the 
constitution.  They  thought  it  best  to  guard  against 
the  danger  of  those  constructive  and  consequential 
punislunents,  giving  full  power  to  Congress,  in  plain 
terms,  to  prescribe  by  statute  what  punishment  they 
should  select ;  but  in  case  of  resort  to  attainder  of 
treason,  as  one  of  those  punishments,  that  form  of  pun- 
ishment should  not  be  so  construed  as,  ex  vi  termmi,  to 
corrupt  blood  nor  forfeit  estate  except  during  the  life 
of  the  person  attainted. 

TECHNICAL  LA.KGUAGE  TO   BE    CONSTRUED  TECHHICALX.Tf . 

The  language  of  the  constitution  is  peculiar ;  it  is 
technical ;  and  it  shows  on  the  face  of  it  an  intention 
to  limit  the  technical  operation  of  attainders,  not  to 
limit  the  scope  or  extent  of  legislative  penalties.  If 
the  authors  of  the  constitution  meant  to  say  that  Con- 
gress should  pass  no  law  punishing  treason  by  attainder, 
or  by  its  consequences,  viz.,  forfeiture  of  estate,  or  cor- 
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ruption  of  blood,  they  would,  in  plain  terms,  have  said 
so ;  and  there  would  have  been  an  end  to  the  penalties 
of  attainder,  as  there  was  an  end  to  bills  of  attainder. 
Instead  of  saying,  "  Congress  shall  have  power  to  de- 
clare the  punishment  of  treason,  but  shall  not  impose 
the  penalties  of  attainder  upon  the  offender,"  they 
said,  "  Congress  shall  have  power  to  declare  the  punish- 
ment of  treason,  but  no  attainder  of  treason  shall  work 
corruption  of  blood,  or  forfeiture  except  during  the 
life  of  the  person  attainted." 

This  phraseology  has  reference  only  to  the  technical 
effect  of  attainder.  The  "  working  of  forfeitures  "  is  a 
phrase  used  by  lawyers  to  show  the  legal  result  or  effect 
which  arises  from  a  certain  state  of  facts.  If  a  traitor 
is  convicted,  judgment  of  death  is  passed  upon  him ; 
by  that  judgment  he  becomes  attainted.  Attainder 
works  forfeitures  and  corruption  of  blood ;  forfeitures 
and  corruption  of  blcod  are,  in  the  ordinary  course  of 
common  law,  followed  by  certain  results  to  his  rights 
of  property.  But  the  constitution  provides,  if  the 
traitor  is  attainted,  that  attainder  shall  not,  ex  vi  termini, 
and  of  its  own  force,  and  without  statute  to  tliat  effect, 
"work"  forfeiture  or  corruption  of  blood.  The  con- 
vict may  still  retain  aU  those  civil  rights  of  which  he 
has  not  been  deprived  by  the  strict  terms  of  the  statute 
which  shall  declare  the  punishment  of  treason.  That 
punishment,  as  provided  by  the  statute  of  the  United 
States  of  April  30,  1790,  is  death,  and  nothing  more. 
Can  any  case  be  found,  since  this  statute  was  enacted, 
in  which  a  party  convicted  and  adjudged  guilty  of 
treason  and  sentenced  to  death,  has  been  held  to  be 
"  attainted  "  of  treason,  so  that  the  attainder  has  worked 
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forfeiture  of  any  of  his  estate,  real  or  personal.  Would 
it  not  astonish  every  lawyer  if  a  court  of  the  United 
States,  having  sentenced  a  traitor  to  death  under  the 
law  of  1790,  should  announce  as  a  further  penalty, 
the  forfeiture  of  the  real  and  personal  estate  of  the 
offender,  "worked "by  the  attainder  of  felony,  not^ 
withstanding  no  such  penalty  is  mentioned  in  that 
statute?  If  Congress  should  pass  an  act  punishing  a 
traitor  by  a  fine  of  five  dollars,  and  imprisonment  for 
five  years,  who  would  not  feel  amazed  to  learn  that 
in  accordance  to  the  English  doctrine  of  forfeitures 
worked  by  attainders,  the  criminal  would,  by  operation 
of  law,  be  stripped  of  property  worth  thousands  of 
dollars,  in  addition  to  the  penalty  prescribed  in  the 
statute  under  which  he  had  been  convicted  ? 

TRUE  MEAHINQ  OF  AET.  HI.  SECT.  III.  CL,  II. 

The  constitution  means  that  if  traitors  shall  be  at- 
tainted, unlimited  forfeitures  and  corruption  of  blood 
shall  not  b&worked  by  attainders.  It  means  to  leave 
untrammelled  the  power  of  Congress  to  cause  traitors 
to  be  or  not  to  be  attainted;  but  if  attainted,  Congress 
must  provide  by  statute  for  the  attainder ;  and  the 
constitution  settles  how  far  that  attainder  shall  operate 
consequentially  ;  and  when  the  legislature  has  awarded 
one  punishment  for  treason,  the  court  shall  not  evoke 
the  doctrine  of  forfeitures  worked  by  attainder,  and 
thus,  by  technical  implication,  add  punishments  not  spe- 
cifically set  down  in  the  penal  statute  itself;  or  if  this 
implication  exist,  the  results  of  the  technical  effect  of 
attainder  shall  not  be  corruption  of  blood,  or  forfeiture, 
except  during  the  life  of  the  offender.     The  third  ar- 
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tide  does  not  limit  the  power  of  Congress  to  punish, 
but  it  limits  the  technical  consequences  of  a  special 
kind  of  punishment,  which  may  or  may  not  be  adopted 
in  the  statutes. 

Prom  the  foregoing  remarks  it  is  obvious  that  no 
person  is  attainted  of  treason,  in  the  technical  sense, 
who  is  convicted  under  the  United  States  act  of  1790. 
There  can  be  no  attainder  of  treason,  within  the  meaning 
of  the  constitution,  unless  there  be,  first,  a  judgment  of 
death,  or  outlawry ;  second,  a  penalty  of  attainder  by 
express  terms  of  the  statute.  A  mere  conviction  of 
treason  and  sentence  of  death,  or  outlawry,  and  forfeit- 
ures of  real  and  personal  estate,  do  not  constitute  an 
attainder  in  form,  in  substance,  nor  in  effect,  when  made 
under  any  of  the  present  statutes  of  the  United  States. 

IF  CONGRESS    MAY  IMPOSE  FINES,  WHY   NOT  FORFEITURES .' 

No  one  doubts  the  power  of  Congress  to  make  trea- 
son punishable  with  death,  or  by  fines  to  any  amount 
whatever.  Nor  would  any  reasonable  person  deem  any 
fine  too  large  to  atone  for  the  crime  of  involving  one's 
own  country  in  civil  war.  If  the  constitution  placed 
in  Congress  the  power  to  take  life,  and  to  take  prop- 
erty of  the  offender  in  one  form,  why  should  it  deny 
the  power  to  take  property  in  any  other  form  ?  If  the 
framers  of  the  constitution  were  wUling  that  a  traitor 
should  forfeit  his  life,  how  could  they  have  intended 
to  shelter  his  property  ?  Was  property,  in  their  opin- 
ion, more  sacred  than  life  ?  Would  all  the  property 
of  rebels  forfeited  to  the  treasury  of  the  country  repair 
the  injury  of  civil  war  ? 
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FOEFEITIIEES  HOT  LIMITED  TO  LIFE  ESTATES. 

Could  the  jurists  who  drafted  the  constitution  have 
intended  to  limit  the  pecuniary  punishment  of  forfeit> 
ure  to  a  life  interest  in  personal  estate,  when  every 
lawyer  in  the  convention  must  have  known  that  at 
common  law  there  was  no  such  thing  as  a  life  estate  in 
personal  property  ?  Knowing  this,  did  they  mean  to 
protect  traitors,  under  all  circumstances,  in  the  enjoy- 
ment of  personal  property  ?  If  so,  why  did  they  not 
say  so  ?  If  they  meant  to  prevent  Congress  from  pass- 
ing any  law  that  should  deprive  traitors  of  more  than 
a  life  estate  in  real  estate,  the  result  would  be,  that  the 
criminal  would  lose  only  the  enjoyment  of  his  lands 
for  a  few  days  or  weeks,  from  the  date  of  the  judgment 
to  the  date  of  his  execution,  and  then  his  lands  would 
go  to  his  heirs.  Thus  it  is  evident,  that  if  the  consti- 
tution cuts  off  the  power  of  Congress  to  punish  treason, 
and  limits  it  to  such  forfeitures  as  are  the  consequence 
of  attainder,  and  then  cuts  off  from  attainder  its  penal 
consequences  of  corruption  of  blood  and  forfeiture  of 
property,  excepting  only  the  life  estate  of  the  offender, 
the  framers  of  that  instrument  have  effectually  pro- 
tected the  personal  and  real  estate  of  traitors,  and  have 
taken  more  care  to  secure  them  from  the  consequences 
of  their  crime  than  any  other  class  of  criminals.  If  so, 
"they  have  authorized  far  more  severity  against  many 
other  felons  than  against  them.  If  such  were  the  pur- 
pose of  the  authors  of  the  constitution,  they  would 
have  taken  direct  and  plain  language  to  say  what  they 
meant.  They  would  have  said,  "  Congress  may  punish 
treason,  but  shall  not  deprive  traitors  of  real  or  personal 
property,  except  for  the  time  which  may  elapse  be- 
tween  sentence    of  death    and    execution."      Instead 
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of  this,  they  gave  full  power  to  provide  for  the  punish- 
ment of  treason  by  fines,  forfeitures,  death,  and  attain- 
der, only  limiting  the  technical  effect  of  the  last-men- 
tioned penalty,  if  it  should  be  adopted.  Thus  Congress 
has  power,  under  the  constitution,  to  declare,  as  the 
penalt}'  for  treason,  a  forfeiture  of  the  entire  estate  of 
the  offender,  in  his  real  and  personal  property,  and  Is 
not  limited,  as  has  been  supposed  by  some,  to  a  forfeit- 
ure of  real  estate  for  life  only. 

wood,  J.,  ill  the  Eostern  District  Court  of  ths  Volled  States  for  Tirginip,  in  the  case  of 
United  States  v.  ZatAom,  jfral,  that  the  CuuflBCation  Aet  above  tatted  Is  authorized  b;  the 
ConsKtation  j  semtut,  that  by  Ibo  terms  of  that  act  (dalod  Jaly  17, 1862,  ehnp.  105),  aa 
moflifled  by  tha  joint  resolution  of  July  27, 186a  [No.  (iS),  the  pnniahnient  of  treason  is 
not  limitod  to  forfBiture  of  the  life  eetate  of  the  offender,  and  is  not  raqoired  to  be  ao 
limited  bythoConBfitution;  bat  tbo  forteituro  extends  to  «he  entire  esbit*  in  fee  simple. 

Ifoteto  Forlii-tliird  Editioti. — Jndge  llndcriTOOd'a  conatnictjon  of  this  statute  has  not 
tieen  snstAined  by  the  Supreme  Court ;  bntlts  constitntionaUty  Is  now  conceded,  Siaea 
this  edition  wne  In  press,  that  eourt  has  decided  hi  Digelou}  v.  Forrest  (B  Wallace,  ;)39), 
that  the  Confieeatlon  Aot  of  July  17, 1GC2,  in  connection  with  tho  explanatory  resolution 
oftho  same  dale,  Is  to  be  so  eoustrued  that  upon  a  decree  of  condooination,  all  that  oould 
be  sold  was  a  life  estate  of  the  criminal.  Appendix,  p.  filO.  This  decision,  however, 
has  no  bearing  upon  the  question  of  the  eonstit  uMonal  Kglit  of  CongresH  disenssed  in  this 
ehnpter.    See  Nolo,  p.  409;  also  Index,  "  Lincoln,  President." 
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CHAPTER     VI. 


STATUTES   AGAINST   TREASON.     WHAT  THEY  ARE,  AND   HOW 
THEY  ARE  TO   BE  ADMINISTERED. 

The  United  States  statute  of  April  30th,  1790, 
provides  that, — 

"  If  any  person  or  persons,  owing  allegiance  to  the  United  States  of 
America,  shall  levy  war  against  them,  or  shall  adhere  to  their  enemies, 
giving  them  aid  and  comfort,  within  the  United  Slates  or  elsewhere, 
and  shall  be  thereof  convicted,  on  confession  in  open  court,  or  on  the 
testimony  of  two  witnesses  to  the  same  overt  act  of  the  treason  where- 
of he  or  they  shall  stand  indicted,  such  person  or  persons  shall  be 
adjudged  guilty  of  treason  against  the  United  States,  and  shall  suffer 
death." 

Concealment  of  knowledge  of  treason  (misprision  of 
treason)  is,  by  the  same  act,  punished  by  fine  not 
exceeding  one  thousand  dollars,  and  imprisonment  not 
exceeding  seven  years.  By  the  statute  of  January 
30th,  1799,  corresponding  with  foreign  governments, 
or  with  any  officer  or  agent  thereof,  with  intent  to  in- 
fluence their  controversies  with  the  United  States,  or  to 
defeat  the  measures  of  this  government,  is  declared  to 
be  a  high  misdemeanor,  though  not  called  treason,  and 
is  punishable  by  fine  not  exceeding  five  thousand  dol- 
lars, and  imprisonment  during  a  term  not  less  than  six 
months,  nor  exceeding  three  years.  So  the  law  has 
stood  during  this  century,  until  the  breaking  out  of 
the  present  rebellion. 

The  chief  provisions  of  the  law  passed  at  the  last 
session  of  Congress,  andapprovedJuly,17th,1862,chap. 
195.  are  these: — 

Section  1.  Persons  committing  treason  shall  suffer 
one  of  two  punishments :  1.  Either  death,  and  freedom 
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to  his  slaves ;  or,  2.  Imprisonment  not  less  than  five 
years,  fine  not  less  than  ten  thousand  dollars,  and  free- 
dom of  slaves ;  the  fine  to  be  collected  out  of  any 
personal  or  real  estate  except  slaves. 

Seci  2.  Inciting  rebellion,  or  engaging  in  it,  or  aid- 
ing those  who  do  so,  is  punishable  by  imprisonment  not 
more  than  ten  years,  fine  not  more  than  ten  thousand 
dollars,  and  liberation  of  slaves. 

Sect.  3  disqualifies  convicts,  under  the  preceding  sec- 
tions, from  holding  office  under  the  United  States. 

Sect.  4  provides  that  former  laws  against  treason 
shall  not  be  suspended  as  against  any  traitor,  unless  he 
shall  have  been  convicted  under  this  act. 

Sect.  5  makes  it  the  duty  of  the  President  to  cause 
the  seizure  of  all  the  property,real  and  personal,  of  several 
classes  of  persons,  and  to  apply  the  same  to  tlie  support 
of  the  army,  namely  :  1.  Rebel  army  and  navy  offi- 
cers ;  2.  Government  officers  of  Confederate  States  in 
their  national  capacity  ;  3.  Confederate  State  officers ; 
4.  United  States  officers  turned  traitor  officers ;  5.  Any 
one  holding  any  office  or  agency,  national,  state,  or 
municipal,  under  the  rebel  government,  provided  per- 
sons enumerated  in  classes  3,  4,  and  5  have  accepted 
office  since  secession  of  the  State,  or  have  taken  oath 
of  allegiance  to  support  the  Confederate  States ;  6.  Per- 
sons who,  owning  property  in  loyal  States,  in  the  terri- 
tories, or  in  the  District  of  Columbia,  shall  hereafter 
assist,  aid,  or  comfort  such  rebellion.  All  transfers  of 
property  so  owned  shall  be  null,  and  suits  for  it  by  such 
persons  shall  be  barred  by  proving  that  they  are  within 
the  terms  of  this  act. 

Sect.  6,  Any  persons  within  the  United  States,  not 
above  named,  who  are  engaged  in  armed  rebellion,  or 
15 
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aiding  and  abetting  it,  who  shall  not,  within  sixty  days 
after  proclamation  by  the  President,  "  cease  to  aid, 
countenance,  and  abet  said  rebellion,"  shall  be  hable  to 
have  all  their  property,  personal  and  real,  seized  by  the 
President^  whose  duty  it  shall  be  to  seize  and  vise  it,  or 
the  proceeds  thereof.  All  transfers  of  such  property, 
made  more  than  sixty  days  after  the  proclamation,  are 
declared  null. 

Sect.  7.  To  secure  the  condemnation  and  sale  of 
seized  property,  so  as  to  make  it  available,  proceedings 
Bi  rem  shall  be  instituted  in  the  name  of  the  United 
States,  in  a.ny  District  Court  thereof,  or  in  any  terri- 
torial court,  or  in  the  United  States  District  Court  for 
the  District  of  Columbia,  within  which  district  or  terri- 
tory the  property,  or  any  part  of  it,  may  Ije  found,  or 
into  which,  if  movable,  it  may  first  be  brought.  Pro- 
ceedings are  to  conform  to  those  in  admiralty  or  reve- 
nue cases.  Condemnation  shall  be  as  of  enemy's  prop- 
erty, and  it  shall  belong  to  the  United  States;  the 
proceeds  thereof  to  be  paid  into  the  treasury. 

Sect  8.  Proper  powers  are  given  to  the  courts  to 
carry  the  above  proceedings  into  effect,  and  to  establish 
legal  forms  and  processes  and  modes  of  transferring 
condemned  property. 

Sect.  9.  Slaves  of  rebels,  or  of  those  aiding  them, 
escaping  and  taking  refuge  within  the  lines  of  our  army; 
slaves  captured  from  them ;  slaves  deserted  by  them, 
and  coming  under  the  control  of  the  United  States  gov- 
ernment; slaves  found  in  places  occupied  by  rebel  forces, 
and  afterwards  occupied  by  the  United  States  army,  shall 
be  deemed  captives  of  war,  and  shall  be  forever  free. 

Sect.  10.  No  fugitive  slave  shall  be  returned  to  a 
person  claiming  him,  nor  restrainedof  his  liberty,  except 
for  crime,  or  offence  against  law,  unless  the  claimant 
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swears  that  the  person  claiming  tlie  slave  is  his  lawful 
owner,  has  not  joined  the  rebellion,  nor  given  aid  to 
it.  No  officer  or  soldier  of  the  United  States  shall  sur- 
render fugitive  slaves. 

Sect.  11.  The  President  may  employ,  organize,  and 
use  as  many  persons  of  African  descent  as  he  pleases 
to  suppress  the  rebellion,  and  use  them  as  he  judges 
for  the  public  welfare. 

Sect..  12.  The  President  may  make  provisions  for 
colonizing  such  persons  as  may  choose  to  emigrate,  after 
they  shall  have  been  freed  by  this  act 

Sect.  13.  The  President  is  authorized  by  proclamar 
tion  to  pardon  any  persons  engaged  in  the  rebellion, 
on  such  terms  as  he  deems  expedient. 

Sect.  14.  Courts  of  the  United  States  have  full  pow- 
ers to  institute  proceedings,  make  orders,  &c.,  to  carry 
the  foregoing  measures  into  effect. 

The  joint  explanatory  resolution  of  the  17th  of  July, 
1862,  declares  that  this  statute  applies  to  no  act  done 
prior  to  its  passage,  and  to  no  judge  or  member  of  a 
State  legislature,  who  has  not  taken  the  oath  of  alle- 
giance to  support  the  constitution  of  the  Confederate 
States ;  and  that  no  punishment  or  proceedings  shall 
be  so  construed  as  to  "  work  forfeiture  of  the  real 
estate  of  the  oflFender  beyond  his  natural  life." 

The  President's  proclamation,  in  accordance  with  the 
above  act,  was  issued  July  25th,  1862.  Thus  all  per- 
sons engaged  in  the  rebellion,  who  come  within  the 
provisions  of  the  sixth  section,  will  be  liable  to  the 
penalties  after  sixty  days  from  July  25th.  This  is  one 
of  the  most  important  penal  acts  ever  passed  by  the 
Congress  of  the  United  States.* 
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This  act  is  not  a  biM  of  attainder,  because  it  does  not 
punish  the  offender  in  any  instance  with  corruption  of 
blood,  and  it  does  not  declare  him,  hy  act  of  legislature. 
guilty  of  treason,  inasmuch  as  the  offender's  guilt  must 
be  duly  proved  and  established  by  judicial  proceedings 
before  he  can  be  sentenced.  It  is  not  an  ex  fod facto  law, 
as  it  declares  no  act  committed  prior  to  the  time  when 
the  law  goes  into  operation  to  be  a  crime,  or  to  be  punish- 
able as  such.  It  provides  for  no  attainder  of  treason,  and 
therefore  for  none  of  the  penal  consequences  which 
might  otherwise  have  followed  from  such  attainder* 

The  resolution,  which  is  to  be  taken  as  part  of  the 
act,  or  as  explanatory  of  it,  expressly  provides  that  no 
punishment  or  proceedings  under  said  act  shall  be  so 
construed  as  to  work  a  forfeiture  of  the  real  estate  of 
the  offender  beyond  his  natural  life.  Thus,  to  prevent 
our  courts  from  construing  the  sentence  of  death,  under 
Sect.  1,  as  involving  an  attainder  of  treason,  and  ita 
consequences.  Congress  has,  in  express  terms,  provided 
that  no  punishment  or  proceeding  shall  be  so  construed 
as  to  work  forfeiture,  as  above  stated.  Thus  this  statute 
limits  the  constructive  penalties  which  result  from  for- 
feitures worked  by  attainders,  and  perhaps  may  be  so 
construed  as  to  confine  the  punishments  to  those,  and 
those  only,  which  are  prescribed  in  the  plain  terms  of 
the  statute.  And  this  limitation  is  in  accordance 
with  the  constitution,  as  understood  by  the  President, 
although  the  forfeiture  of  rebels'  real  estate  might  have 
been  made  absolute  and  unlimited,  without  exceeding 
the  constitutional  power  of  Congress  to  punish  treason.f 

*  So  decided  by  the  Supreme  Court  in  1S?0,  in  BigelotB  v.  Forrest.    Appendix,  p.  610. 
t  Kate  to  Forlji-^htrd  Sditioti.  —  The  view b  of  Freaident  l-lncoln  on  thle  question  were 
tnbeeimently  changed.    SoeNoteon"Conli8eulJon,"  pp.iM-4C9.    Aleo,  noteto  p.  HI. 
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CHAPTER    VII. 

THE  RIGHT  OF  CONGRESS  TO  DECLARE  THE  PUNISHMENT 
OF  CRIMES  AGAINST  THE  UNITED  STATES  OTHER  THAN 
TREASON.* 

THE    HEW   CRIMES  Oil'  REBELLION  EEQUIRE  NEW   PENAL  LAWS. 

Several  crimes  may  be  committed  not  defined  as 
treason  in  the  constitution,  but  not  less  dangerous  to 
the  public  welfare.  The  prevention  or  punishment  of 
such  offences  is  essential  to  the  safety  of  every  form 
of  government ;  and  the  power  of  Congress  to  impose 
penalties  in  such  cases  cannot  be  reasonably  questioned. 
The  rights  guaranteed  in  express  terms  to  private  citi- 
zens cannot  be  maintained,  nor  be  made  secure,  without 
such  penal  legislation ;  and,  accordingly,  Congress  has, 
from  time  to  time,  passed  laws  for  this  purpose.  The 
present  rebellion  has  given  birth  to  a  host  of  crimes 
■which  were  not  previously  punishable  by  any  law. 
Among  these  crimes  are  the  following :  Accepting  or 
holding  civil  oflices  under  the  Confederate  government ; 
violating  the  oath  of  allegiance  to  the  United  States ; 
taking  an  oath  of  idlegiance  to  the  Confederate  States ; 
manufacturing,  passing,  or  circulating  a  new  and  illegal 
currency ;  acknowledging  and  obeying  the  authority 
of  a-seceded  State,  or  of  the  Confederate  States;  neg- 
lecting or  refusing  to  return  to  allegiance  and  to  lay 
down  arms  after  due  warning  ;  attempting  to  negotiate 
treaties  with  foreign  powers  to  intervene  in  our  affklrs; 
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granting  or  taking  letters  of  marque ;  conspiracy 
against  the  lawful  government;  holding  public  meet- 
ings to  incite  the  people  to  the  commission  of  treason ; 
plotting  treason;  framing  and  passing  ordinances  of 
secession;  organizing  and  forming  new  governments 
within  any  of  the  States,  with  the  intent  that  they 
shall  become  independent  of  the  United  States,  and 
hostile  thereto :  the  making  of  treaties  between  the 
several  States ;  refusal  to  take  the  oath  of  allegiance 
to  the  United  States,  when  tendered  by  proper  author- 
ity; resistance  to  civil  process,  or  to  civil  officers  of  the 
United  States,  when  such  resistance  is  not  so  general 
as  to  constitTite  war.  Each  of  these  and  many  other 
public  wrongs  may  be  so  committed  as  to  avoid  the 
penalty  of  treason,  because  they  may  not  be  overt  acts 
of  levying  war,  or  of  aiding  and  comforting  the  enemy, 
which  the  offender  must  have  committed  before  he  can 
have  rendered  himself  liable  to  be  punished  for  treason 
as  defined  in  the  constitution.  These  and  other  similar 
offences  are  perpetrated  for  the  purpose  of  overthrow- 
ing government  Civil  war  must  inevitably  result  from 
them.  They  might  be  deemed  less  heinous  than  open 
rebellion,  if  it  were  not  certain  that  they  are  the  foun- 
tain from  which  the  streams  of  treason  and  civil  war 
must  flow,  sweeping  the  innocent  and  the  guilty  with 
resistless  tide  onward  to  inevitable  destruction. 

ALL  ATTEMPTS  TO  OVEBTUETI  GOVERKMEHT  SHOULD   BE  PCN18HED. 

Of  the  many  atrocious  misdeeds  which  are  pre- 
liminary to  or  contemporaneous  with  treason,  each  and 
all  may  be  and  should  be  punishable  by  law.  It  is  by 
no  means  desirable  that  the  punishment  of  all  of  them 
should  be  by  death,  but  rather  by  that  penalty,  which, 
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depriving  the  criminal  of  the  means  of  doing  harm, 
will  disgrace  him  in  the  community  he  has  dishonored. 
Imprisonment,  fines,  forfeitures,  confiscation,  are  the 
proper  punishments  for  such  hardened  criminals,  be- 
cause imprisonment  is  a  personal  punishment,  and 
fines,  forfeitures,  &c.,  merely  transfer  the  property  of 
the  offender  to  the  public,  as  a  partial  indemnity  for 
the  wrong  he  has  committed. 

When  the  terrible  consequences  of  the  crimes  which 
foment  civil  war  are  considered,  no  penalty  would  seem 
too  severe  to  expiate  them.  But  it  has  been  erro- 
neously suggested  that,  as  the  levying  of  war  —  treason 
— itself  is  not  punishable  by  depriving  traitors  of  more 
than  a  life  estate  in  their  real  estate,  even  though  they 
are  condemned  to  death,  it  could  not  have  been  the 
intention  of  the  framers  of  the  constitution  to  punish 
any  of  the  crimes  which  may  originate  a  civil  war,  by 
penalty  equally  severe  with  that  to  which  they  limited 
Congress,  in  punishing  treason  itself  A  lower  offence, 
it  is  said,  should  not  be  punished  with  more  severity 
than  a  higher  one.  This  objection  would  be  more 
plausible  if  the  power  to  punish  treason  were  in  fact 
limited.  But,  as  has  been  shown  in  a  previous  chapter. 
such  is  not  the  fact.* 

ACT   OF  18(33,  SECTION  VI.,  DOES   NOT  PUEPORT   TO   PUNISH  TREASON. 

If  the  penalty  of  death  be  not  inflicted  on  the  guilty, 
and  if  he  be  not  accused  of  treason,  no  question  as  to 
the  validity  of  the  statute  could  arise  under  this  clause 
of  the  constitution  limiting  the  effect  of  attainders 
of  treason.     No  objection  could  be   urged  against  its 
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validity  on  the  ground  of  its  forfeiting  or  confiscating 
all  the  property  of  the  offender,  or  of  its  depriving 
him  of  liberty  by  imprisonment,  or  of  its  exiling  him 
from  the  country. 

Section  6  of  the  act  of  1862  does  not  impose  the 
penalty  of  death,  but  it  provides  that  if  rebels  in  anns 
shall  not,  within  sixty  days  ailer  proclamation  by  the 
President,  cease  to  aid  and  abet  the  rebellion,  and 
return  to  their  allegiance,  they  shall  be  liable  to  have 
all  their  property  seized  and  used  for  the  benefit  of  the 
country. 

Suppose  the  rebels  in  arms  refuse  to  obey  the  procla- 
mation, and  neglect  or  refuse  to  return  to  their  allegiance ; 
the  mere  non-performance  of  the  requisition  of  this  act 
is,  Twt  hvying  war,  or  aiding  and  comforting  the  enemy, 
technically  considered,  and  so  not  treason  —  although, 
if  they  go  on  to  perform  overt  acts  in  aid  of  the  rebels, 
^^ose  «ds  will  be  treasonable.  Will  it  be  denied  that  the 
rebels  in  arms  ought  to  be  required  by  law  to  return 
to  their  allegiance  and  cease  rebellion?  If  their 
refusal  to  do  so  is  not  technically  treason,  ought  they 
not  to  be  liable  to  punishment  for  violating  the  law  ? 
Is  any  degree  of  pecuniary  loss  too  severe  for  those 
who  will  continue  at  war  with  their  country  after  warn- 
ing and  proclamation,  if  their  lives  are  not  forfeited  ? 

LGOAL   CONSTRUCTION  OP  THE  ACT  OF  1862, 

What  will  be  the  construction  put  upon  section  6th 
of  the  Act  of  July  17,  ch.  196,  1862,  when  taken  in 
connection  with  the  joint  resolution  which  accompanied 
it,  is  not  so  certain  as  it  should  be.  The  language  of 
the  last  clause  in  that  resolution  is,  "  Nor  shall  any  pun- 
ishment or  proceedings,  under  said  Act,  be  so  construed 
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as  to  work  a  '  forfeiture '  of  the  real  estate  of  the  offend- 
er beyond  his  natural  life."  There  is  no  forfeiture  in 
express  terms  provided  for  in  any  part  of  the  Act. 
The  punishment  of  treason,  in  the  first  section,  is  either 
death  and  freedom  of  slaves,  or  imprisonment,  fine,  and 
freedom  of  slaves.  The  judgment  of  death  for  treason 
is  the  only  one  which  could,  even  by  the  common  law, 
have  been  so  construed  as  to  "  work  any  forfeiture." 
It  may  have  been  the  intention  of  Congress  to  limit 
the  constructive  effect  of  such  a  judgment.  But  the 
words  of  the  resolution  are  peculiar ;  they  declare  that 
no  "  proceedings "  under  said  act  shall  be  so  construed 
as  to  work  a  forfeiture,  &c.  Then  the  question  will  arise 
whether  the  "  proceedings  "  (authorized  by  section  6,  in 
which  the  President  has  the  power  and  duty  to  seize 
and  use  all  the  property  of  rebels  in  arms  who  refuse, 
after  warning,  to  return  to  their  allegiance)  are  such 
that  a  sale  of  such  real  estate,  under  the  provisions  of 
sections  7  and  8,  can  convey  any  thing  more  than  an 
estate  for  the  life  of  the  offender  ?  But  the  crime  pun- 
ished by  section  6  is  not  the  crime  of  treason;  and 
whether  there  be  or  be  not  a  limitation  to  the  power 
of  the  legislature  to  punish  that  crime,  there  is  no  limit 
to  its  power  to  punish  the  crime  described  In  this 
section.* 

Forfeiture  and  confiscation  of  real  and  personal 
estates  for  crimes,  when  there  was  and  could  have  been 
no  treason,  were  common  and  famihar  penal  statutes  in 
several  States  or  colonies  when  the  constitution  was 
framed.  Many  of  the  old  torles,  in  the  time  of  the 
revolution,  were  banished,  and  their  real  estate  confis- 
cated, without   having  been  tried  for  or  accused  of 
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treason,  or  having  ineiirred  any  forfeiture  by  the  laws 
against  treason.  Such  was  the  case  in  South  Carolina 
in  1776.*  In  that  State,  one  set  of  laws  was  in  force 
against  treason,  the  punishment  of  which  was  forfeiture 
worked  hy  attainder.  Another  set  of  laws  were  confisca- 
tion acts  against  tory  refugees  who  had  committed  no 
treason.  These  distinctions  were  familiar  to  those  who 
formed  the  constitution,  and  they  used  language  re- 
lating to  these  subjects  with  technical  precision. 

THE  SEVERITY  OP  DIPPEREKT  PUNISHMENTS  COMPARED. 

Forfeiture  and  confiscation  are,  in  the  eye  of  the  law, 
less  severe  punishments  than  death;  they  are  in  effect 
fines,  to  the  extent  to  which  the  criminal  is  capable  of 
paying  them.  It  would  not  seem  to  be  too  severe  a 
punishment  upon  a  person  who  seeks,  with  arms  in  his 
hands,  to  destroy  your  life,  to  steal  or  carry  away  your 
property,  to  subvert  your  government,  that  he  should 
be  deprived  of  his  property  by  confiscation  or  fine  to 
any  amount  he  could  pay.  Therefore,  as  the  provisions 
of  section  6,  which  would  authorize  the  seizure  and 
appropriation  of  rebel  real  estate  to  public  use,  are  not 
within  the  prohibitions  of  Art  III.  Sect.  3  of  the  con- 
stitution, it  is  much  to  he  regretted  that  the  joint  reso- 
lution of  Congress  should  have  been  so  worded  as  to 
throw  a  doubt  upon  the  construction  of  that  part  of 
the  statute,  if  not  to  paralyze  its  effect  upon  the  only 
class  of  rebel  property  which  they  cannot  put  out  of 
the  reach  of  government,  viz.,  their  real  estate-f 

•  See  ITO(isv.Jtfor«n,SBayS(i.  SeealBO  ffiitsJeiBonv.  Ourieond^r.,  CoxeN.  J.,  ir»a. 
t  See  Note  to  Fortr-thlrd  Edition,  on  "  CoafiscaUon,"  p.  408. 

In  Bigelota  v.  Forreit  (0  'Wallaoe,  3381  the  Supreme  Court  has  decided  this  point.  Sea 
Appendix:,  p.  eiQ. 


ab,Google 


THE   POWER   TO   PUNISH   REBELS.  IzS 

THE  SIXTH  BKCTION  OF  THE  CONFISCATION  ACT  OF  18*2  18  NOT 
WITHIH  THE  PROHIBITION  OF  THE  CONSTITUTION,  ARTICLE  m. 
SECTION  HI.* 

Congress  cannot,  by  giving  a  new  name  to  acts  of 
treason,  transcend  the  constitutional  limits  in  declaring 
its  punishment.  Nor  can  legislation  change  the  true 
character  of  crimes.  Hence  some  have  supposed  that 
Congress  has  no  right  to  punish  the  most  flagrant  and 
outrageous  acts  of  civil  war  by  penalties  more  severe 
than  those  prescribed,  as  they  say,  for  treason.  Since  a 
subject  must  have  performed  some  overt  act,  which  may 
be  construed  by  courts  into  the  "  levying  of  war,"  or  "  aid- 
ing the  enemy,"  before  he  can  be  convicted  of  treason, 
it  has  been  supposed  that  to  involve  a  great  nation  in 
the  horrors  of  civil  war  can  be  nothing  more,  and  noth- 
ing else,  than  treason.  This  is  a  mistake.  The  consti- 
tution does  not  define  the  meaning  of  the  phrase 
"  levying  war."  Is  it  confined  to  the  true,  and  genuine 
signification  of  the  words,  namely,  "  that  to  levy  war  is 
to  raise  or  begin  war ;  to  take  arms  for  attack  ; "  or  must 
it  be  extended  to  include  the  carrying  on  or  waging 
war,  after  it  has  been  commenced  ?  ■}■  The  crime  com- 
mitted by  a  few  individuals  by  merely  le^jiiuf  war,  or 
beginning  without  prosecuting  or  continuing  armed 
resistance  to  government,  although  it  is  treason,  may  be 
immeasurably  less  than  that  of  carrying  on  a  colossal 
rebellion,  involving  millions  in  a  fratricidal  contest. 
Though  treason  is  the  highest  poKtieal  crime  known  to 
the  codes  of  law,  yet  wide-spread  and  savage  rebellion 
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is  a  still  higher  crime  against  society ;  for  it  emhraces 
a  cluster  of  atrocious  wrongs,  of  which  the  attack  upon 
government  —  treason  —  is  but  one.  Although  there 
can  be  no  treason  unless  the  culprit  levies  war,  or  aida 
the  enemy,  yet  it  by  no  means  follows  that  all  acts  of 
carrying  on  a  war  once  levied  are  only  acts  of  treason. 
Treason  is  the  threshold  of  war ;  the  traitor  passes  over 
it  to  new  and  deeper  guilt.  He  ought  to  suffer  punish- 
ment proportioned  to  his  crimes. 

It  must  also  be  remembered,  that  the  constitution 
does  not  indicate  that  fines,  forfeitures,  confiscations, 
o^ltlawry,  or  imprisonment  are  "  severer  penalties  than 
death."  The  law  has  never  so  treated  them.  Nor  is 
there  any  limit  to  the  power  of  Congress  to  punish 
traitors,  as  has  been  shown  in  a  previous  chapter.* 
Who  will  contend  that  the  crime  of  treason  is  in  morals 
more  wicked,  in  its  tendencies  more  dangerous,  or  in 
its  results  more  deadly  than  the  conspiracy  by  which  it 
was  plotted  and  originated  ?  Yet  suppose  the  con- 
spirator is  artful  enough  not  to  commit  any  overt  act 
in  presence  of  two  witnesses ;  he  cannot  be  convicted 
of  treason,  though  he  may  have  been  far  more  guilty 
than  many  thoughtless  persons  who  have  been  put 
forward  to  execute  the  "  overt  acts,"  and  have  thereby 
become  punishable  as  traitors.  Suppose  a  person  to  com- 
mit homicide  ;  he  may  be  accused  of  assaiilt  and  battery, 
or  assault  with  intent  to  kill,  or  justifiable  homicide, 
or  manslaughter,  or  murder  in  either  degree.  Siippose 
the  constitution  limited  the  punishment  of  wilful  mur- 
der to  the  death  of  the  criminal  and  forfeiture  of  his  real 
and  personal  estate  for  life;  would  any  person  contend 
that  neither  of  the  other  above-mentioned  crimes  could 
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be  punished,  unless  the  crimmal  were  convicted  of  wil- 
ful murder  ?  If  he  had  committed  murder,  he  must 
have  committed  all  the  crimes  involved  in  murder. 
He  must  have  made  an  assault  with  intent  to  kill ; 
and  he  must  have  committed  unjustifiable  homicide,  or 
manslaughter.  If  the  government  should,  out  of  leni- 
ency, prosecute  and  convict  him  of  manslaughter,  and 
impose  upon  him  a  penalty  of  fine,  or  confiscation  of 
his  real  and  personal  estate,  instead  of  sentence  of 
death,  would  any  one  say  that  the  penalty  imposed  was 
severer  than  death  ?  or  that  murder  was  legislated  into 
any  other  crime  ?  or  that  any  other  crime  was  legis- 
lated into  murder  ?  Many  crimes  of  different  grades 
may  coexist,  and  culminate  in  one  offence.  It  is  no 
sign  of  undue  severity  to  prosecute  the  offender  for  one 
less  than  the  highest.  The  same  course  of  crime  may 
violate  many  of  the  duties  the  loyal  citizen  owes  to  his 
country.  To  pass  laws  declaring  the  penalty  for  each 
and  aU  of  these  crimes  does  not  transcend  the  true 
scope  of  the  criminal  legislation  .of  Congress,  where  an 
offender  has  brought  upon  his  country  the  horrors  of 
civil  war  by  destroying  the  lives  of  those  who  have 
given  him  no  cause  of  offence,  by  violating  the  rights 
of  the  living  and  the  dead,  by  heaping  upon  his  guilty 
act  the  criminality  of  a  thousand  assassins  and  mur- 
derers, and  by  striking  at  the  root  of  the  peace  and 
happiness  of  a  great  nation ;  it  does  not  seem  unduly 
severe  to  take  from  him  his  property  and  his  life.  The 
constitution  does  not  protect  him  from  the  penalty  of 
death ;  and  it  cannot  be  so  interpreted  as  to  protect 
him  against  confiscation  of  his  real  estate. 
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To  understand  the  practical  operation  of  the  statutes 
now  in  force  for  the  punishment  of  treason  and  rebel- 
lion, and  for  the  seizure  and  confiscation  of  rebel  prop- 
erty, it  is  necessary  to  observe  the  effect  of  other 
statutes  which  regulate  the  modes  of  procedure  in  the 
United  States  courts.  Section  1  of  the  act  of  1862, 
which,  as  well  as  the  act  of  1790,  prescribes  the  pun- 
ishment of  death  for  treason ;  section  2,  which  imposes 
fines  and  penalties ;  section  3,  which  adds  disqualifica- 
tion for  office ;  and,  in  fact,  all  the  penal  sections  of 
this  statute,  —  entitle  the  accused  to  a  judicial  trial. 
Before  he  can  be  made  hable  to  suffer  any  penalty,  he 
must  have  been  "pronounced  guilty  of  the  offence 
charged,"  and  he  must  have  suffered  "judgment  and 
sentence  on  conviction."  The  accused  cannot  by  law 
be  subjected  to  a  trial  unless  he  has  previously  been 
indicted  by  a  grand  jury.  He  cannot  be  adjudged 
guilty  unless  upon  a  verdict  of  a  petit  jury,  impanelled 
according  to  law,  and  by  courts  having  jurisdiction  of 
the  person  and  of  the  alleged  offence.  A  brief  exami- 
nation of  the  statutes  regulating  such  proceedings  will 
show  that  treason  and  confiscation  laws  will  not  be 
likely  to  prove  effectual,  unless  they  shall  be  amended, 
or  imless  other  statutes  shall  be  so  modified  as  to  adapt 
thein  to  the  present  condition  of  the  country.* 

LEGAL  RIGHTS  OF    PERSONS   ACCUSED   OF  TBEASON. 

All  judicial  convictions  must  be  in  accordance  with 
the  laws  establishing  the  judiciary  and  regulating  its 
proceedings.  Whenever  a  person  accused  of  crime  is 
held  by  the  government,  not  as  a  belligerent  or  prisoner 


,d  by  Google 


TETB   POWER    TO   PmiSH   REBELS.  127 

of  war,  but  merely  as  a  citizen  of  the  United  States, 
then  he  is  amenable  to,  and  must  be  tried  under  and 
by  virtue  of,  standing  laws  ;  and  all  rights  guaranteed  to 
other  citizens  in  his  condition  must  be  conceded  to  him. 

WILL  SECESSIONISTS  INDICT  AND  CONVICT  EACH  OTHER  f 

No  person  can  lawfully  be  compelled  to  appear  and 
answer  to  a  charge  for  committing  capital  or  other- 
wise infamous  crimes,  except  those  arising  in  tiie  army 
and  navy,  when  in  actual  service,  in  time  of  war  or 
public  danger,  until  be  has  been  indicted  by  a  grand 
jury.*  That  grand  jury  is  summoned  by  the  marshal 
from  persons  in  the  district  where  the  crime  was  com- 
mitted. 

By  the  statute  of  September  24,  1789,  section  29, 
"  in  aU  cases  punishable  with  death,  the  trial  shall  be 
had  in  the  county  where  the  offence  was  committed  ; 
or  where  that  cannot  be  done  without  great  inconve- 
nience, twelve  petit  jurors  at  least  shall  be  summoned 
from  thence."  It  has  indeed  been  decided  that  the 
judges  are  not  obliged  to  try  these  cases  in  the  county 
where  the  crime  was  committed,  but  they  are  bound 
to  try  them  within  the  district  in  which  they  were 
perpetrated,  f 

HOW  THE  JDEIES  AEE  SELECTED,  AND  THEIE  POWEES. 

The  juries  are  to  be  designated  by  lot,  or  according 
to  the  mode  of  forming  juries  practised  in  1789,  so  far 
as  practicable  :  the  qualifications  of  jurors  must  be  the 
same  as  those  required  by  the  laws  of  the  State  where 

*  Constitutional  Amendment  V. 

.Baldw.  117;  (7nited  Siofesv.  Cor«eK,  3  Mass.  95-98;  United 
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the  trial  is  held,  in  order  to  qualify  them  to  serve  in 
the  highest  court  of  that  State ;  and  jurors  shall  be 
returned  from  such  parts  of  the  district,  from  time  to 
time,  as  the  court  shall  direct,  so  as  to  be  most  favor- 
able to  an  impartial  trial.  And  if  so  many  jurors  are 
challenged  as  to  prevent  the  formation  of  a  full  jury, 
for  want  of  numbers,  the  panel  shall  be  completed  from 
the  bystanders. 

STATE  BIGHTS  AND  SECESSION  DOCTHINES  IN  THE  JURY  BOOM. 

Juries,  in  criminal  trials,  are  judges  of  the  law  and 
of  the  facts,  according  to  the  opinion  of  eminent 
legal  authorities.  Whether  this  be  so  or  not,  their 
verdicts,  in  such  cases,  are  rendered  in  accordance 
with  their  views  of  the  law,  whether  right  or  wrong 
Suppose  that  the  judge  presiding  at  the  trial  is  honest 
and  loyal,  and  that  the  jury  is  composed  of  m_en  who 
believe  that  loyalty  to  the  State  is  paramount  to  loy- 
alty to  the  United  States  ;  or  that  the  States  had,  and 
have,  a  lawful  right  to  secede  from  the  Union.  What- 
ever the  opinions  of  the  judge  presiding  in  the  United 
States  court  might  be  on  these  questions,  he  would  have 
no  power  to  root  out  from  the  jury  their  honest  beliefj 
that  obedience  to  the  laws  of  their  own  seceding  State 
is  not,  and  cannot  be,  treason.  The  first  step  towards 
securing  a  verdict  would  be  to  destroy  the  belief  of 
the  jury  in  these  doctrines  of  State  rights,  paramount 
State  sovereignty,  and  the  right  of  secession.  To  de- 
cide the  issue,  according  to  the  conscientious  judgment 
of  the  jurymen  upon  the  facts  and  the  law,  would  re- 
quire them  to  find  a  verdict  against  the  United  States. 
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SYMPATHY. 

But  this  is  not  the  only  difficulty  in  the  operation 
of  this  statute.  The  grand  jnrors  and  the  petit  jury 
are  to  be  drawn  from  those  who  are  neighbors,  and 
possibly  friends,  of  the  traitors.  The  accused  has  the 
further  advantage  of  knowing,  before  the  time  of  trial, 
the  names  of  all  the  jurors,  and  of  all  the  witnesses  to  be 
produced  against  him ;  he  has  the  benefit  of  counsel,  and 
the  process  of  the  United  States  to  compel  the  attend- 
ance of  witnesses  in  his  behalf*  How  improbable  is  it 
that  any  jury  of  twelve  men  will  be  found  to  take  away 
the  lives  or  estates  of  their  associates,  when  some  of  the 
jurymen  themselves,  or  their  friends  and  relatives  or 
debtors,  are  involved  in  the  same  offence  !  Could  any 
judge  reasonably  expect  a  jury  of  horse  thieves  to  con- 
vict one  of  their  own  number,  when  either  of  the  jury- 
men might  be  the  next  man  required  to  take  his  turn 
in  the  criminal  box  ?  Under  the  present  state  of  the 
law,  it  is  not  probable  that  there  will  ever  be  a  convic- 
tion, even  if  laws  against  treason,  and  those  which  con- 
fiscate property,  were  not  unpopular  and  odious  in  a 
community  against  whom  they  are  enacted.  When  an 
association  of  traitors  and  conspirators  can  be  found  to 
convict  each  other,.then  these  statutes  will  punish  trea^ 
son,  but  not  sooner.f 


Those  sections  of  the  act  of  1862,  empowering  gov- 
ernment to  seize  rebel  property,  real,  personal,  and 
mixed,  and  to  apply  it  to  the  use  of  the  army,  to  secure 
the  condemnation  and  sale  of  seized  property,  so  as  to 
make  it  available,  and  to  authorize  proceedings  in  rem, 

'  statute  of  April  30. 1790.  Sect.  Sfl. 
Note  to  Forty  rnird  Edilii 
pToceedlag:  uuder  the  laws  ( 
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conformably  to  proceedings  in  admiralty  or  revenue 
cases,  are  of  a  different  and  far  more  effective  char- 
acter. Those  clauses  in  the  act  which  allow  of  the 
employment  in  the  service  of  the  United  States  of 
colored  persons,  so  far  as  they  may  be  serviceable,  and 
tlie  freeing  of  the  slaves  of  rebels,  whether  captured, 
seized,  fugitive,  abandoned,  or  found  within  the  lines 
of  the  army,  may  be  of  practical  efficacy,  because  these 
measures  do  not  require  the  aid  of  any  secession  jury 
to  carry  them  into  effect* 

STATUTES    OF   LIMITATIOS    WILL    PROTECT    TEAITOES. 

The  statutes  limiting  the  time  during  which  rebels 
and  traitors  shall  be  liable  to  indictment  ought  also  to  be 
considered.  By  the  act  of  1790,  no  person  can  be  pun- 
ished unless  indicted  for  treason  within  three  years  after 
the  treason  was  committed,  if  punishable  capitally ;  nor 
unless  indicted  within  two  years  from  the  time  of  com- 
mitting any  offence  punishable  with  fine  or  forfeiture. 
Thus,  by  the  provisions  of  these  laws,  if  the  war  should 
last  two  years,  or  if  it  should  require  two  or  three  years 
after  the  war  shall  have  been  ended  to  reestablish  reg- 
ular proceedings  in  courts,  all  the  criminals  in  the  se- 
ceded States  will  escape  by  the  operation  of  the  statr 
utes  of  limitations.  It  is  true,  that  if  traitors  flee  from 
justice  these  limitations  will  not  protect  them;  but  this 
exception  will  apply  to  few  individuals,  and  those  who 
flee  will  not  be  likely  to  be  caught.  Unless  these  stat- 
utes are  modified,  those  who  have  caused  and  main- 
tained the  rebellion  will  escape  from  punishment.-|- 

lie  United  gtslea  may  call  on  itll  its  Subjects 
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INTERFERENCE    OF     GOVERNMENT    WITH    THE    DOMESTIC 
AFFAIRS    OF  THE    STATES. 

PARTY   PLATFORMS  CANNOT  ALTEE  THE  COSSTITUTION.* 

Political  parties,  in  times  of  peace,  have  often  de- 
clared that  they  do  not  intend  to  interfere  with  slavery 
in  the  States.  President  Buchanan  denied  that  govern- 
ment had  any  power  to  coerce  the  seceded  States  into 
submission  to  the  laws  of  the  country.  When  Presi- 
dent Lincoln  called  into  service  the  army  and  navy, 
he  announced  that  it  was  not  his  purpose  to  interfere 
with  the  rights  of  loyal  citizens,  nor  with  their  domes- 
tic afiairs.  Those  who  have  involved  this  country  in 
bloody  war,  all  sympathizers  in  their  treason,  and  others 
who  oppose  the  present  administration,  unite  in  deny- 
ing the  right  of  the  President  or  of  Congress  to  inter- 
fere with  slavery,  even  if  such  interference  is  the  only 
means  by  which  the  Union  can  be  saved  from  destruc- 
tion. No  constitutional  power  can  be  obliterated  by 
any  denial  or  abandonment  thereof,  by  individuals,  by 
political  parties,  or  by  Congress. 

The  war  power  of  the  President  to  emancipate  ene- 
my's slaves  has  been  the  subject  of  a  preceding  chapter. 
Congress  has  power  to  pass  laws  necessary  and  proper 
to  provide  for  the  defence  of  the  country  in  time  of  war, 
by  appropriating  private  property  to  public  use,  with 
just  compensation  therefor,  as  shown  in  Chapter  I.; 
also  laws  enforcing  emancipation,  confiscation,  and  all 
other  belligerent  rights,  as  shown  in  Chapter  II.  ■  and 

•  ^ote  to  Forty-third  Edition.—  See  the  political  platforms  of  the  BepublJcaa  and  of  the 
Democratic  parties  during  the  contest  for  the  preaidenoy  hetween  Mr.  Lincoln  and  Mr. 
DouglsB.    Also,  the  Ecsolutiona  of  Congress  referred  to  In  note  to  page  1S3.    Also,  the 
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it  is  the  sole  judge  as  to  what  legislation,  to  effect 
these  objects,  the  public  welfare  and  defence  require  ; 
it  may  enact  laws  abolishing  slavery,  whenever  slavery, 
ceasing  to  be  merely  a  private  and  domestic  relation, 
becomes  a  matter  of  naiional  concern,  and  the  public 
welfare  and  defence  cannot  be  provided  for  and  secured 
without  interfering  with  slaves.  Laws  passed  for  that 
purpose,  in  good  faith,  against  belligerent  subjects,  not 
being  within  any  express  prohibition  of  the  constitu' 
tion,  cannot  lawfully  be  declared  void  by  any  depart- 
ment of  government.  Reasons  and  authority  for  these 
propositions  have  been  stated  in  previous  chapters, 

DOMESTIC    INSTITUTIONS. 

Among  the  errors  relating  to  slavery  which  have 
found  their  way  into  the  public  mind, —  errors  traceable 
directly  to  a  class  of  politicians  who  are  now  in  open 
rebellion,  —  the  most  important  is,  that  Congress  has  no 
rigU  to  interfere  in  any  way  with  shvery.  Their  assump- 
tion is,  that  the  States  in  which  slaves  are  held  are 
alone  competent  to  pass  any  law  relating  to  an  institu- 
tion which  belongs  exclusively  to  the  domestic  affairs 
of  the  States,  and  in  which  Congress  has  no  right  to 
interfere  in  any  way  whatever,* 

From  a  preceding  chapter,(see  page  17,)  it  will  be  seen, 
that  if  slaves  axe  property,  property  can  be  interfered  with 
under  the  constitution ;  if  slavery  is  a  doTnestic  institution, 
as  Mormomm  or  apprenticeship  is,  each  of  them  can  law- 

•W)(e(o*'iJr(v-<6f'-'iE(2flion.  — Tfol  long  before  thiBCBsaynKB  first  publtehedpCouyresa 
had  pasaed  by  aunanfmoiu  vote  the  fallowing  declaratory  rexolullOD:  •' Jlesoloed,  That 
neither  tlie  Federal  gOTemment,  nor  tbe  people,  oor  the  governmenla  of  tbe  non-slave- 
bolding  States  bave  the  right  to  legislate  upon  or  loterftre  with  slavery  in  any  of  the 
elaveboldlnggta.teti  of  tbe  Union;"  and  bad  proposed  to  amend  the  Constitution  so  that 
Art.  XUI.  would  bare  read  ae  follows :  "  No  amendment  shall  be  made  to  tbe  Coaetltu- 
lion  whifb  will  authorize  or  give  to  Congress  the  power  to  abolish  or  Inlerftre,  within 
any  State,  with  the  domestic  instltutioas  thereof,  Including  that  of  persona  held  to  tabor 
or  eervice  by  the  laws  of  Buch  State." 
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fully  be  interfered  with  and  annulled.  But  slavery  has 
a  double  aspect  So  long  as  it  remains  in  truth  "tibmes- 
iic"  that  is  to  say,  according  to  "Webster's  Dictionary, 
"pertaining  io  house  or  home"  so  long  government  cannot 
be  affected  by  it,  and  have  no  ground  for  interfering 
with  it;  when,  on  the  contrary,  it  no  longer  pertains 
only  to  house  and  home,  but  enters  into  vital  questions 
of  war,  aid  and  comfort  to  public  enemies,  or  any  of 
the  national  interests  involved  in  a  gigantic  rebellion; 
when  slavery,  rising  above  its  comparative  insignifi- 
cance as  a  household  affair,  becomes  a  vast,  an  over- 
whelming power  which  is  used  by  traitors  to  overthrow 
the  government,  and  may  be  used  by  government  to 
overthrow  traitors,  it  then  ceases  to  be  merely  domestic ; 
it  becomes  a  helMgererd power,  acting  against  the  "public 
■welfare  and  common  defence."  No  institution  continues 
to  be  simply  "  domestic  "  after  it  has  become  the  effec- 
tive means  of  aiding  and  supporting  a  public  enemy. 

When  an  "  institution "  compels  three  millions  of 
subjects  to  become  belligerent  traitors,  because  they 
are  slaves  of  disloyal  masters,  slavery  becomes  an  affair 
which  is  of  the  utmost  public  and  national  concern.  But 
the  constitution  •mt  only  empowers,  but,  imder  certain 
contingencies,  requires  slavery  in  the  States  to  be  inter- 
fered with.  No  one  who  will  refer  to  the  sections  of 
that  instrument  here  cited,  will  probably  venture  to 
deny  the  power  of  Congress,  in  one  mode  or  another, 
to  interfere  for  or  against  the  institution  of  slavery. 


Art.  IV.  Sect  2,  required  that  fugitive  slaves  should  t 
delivered  up,  and  the  fugitive  slave  laws  were  passed  i 
carry  this  clause  into  effect 
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Art  I.  Sect.  9,  required  that  the  foreign  slave  trade 
should  not  be  interfered  with  prior  to  1808,  but  allowed 
an  importation  tax  to  be  levied  on  each  slave,  not  ex- 
ceeding ten  dollars  per  head. 

Art.  V.  provided  that  no  amendment  of  the  constitu- 
tion should  be  made,  prior  to  1808,  affecting  the  pre- 
ceding  clause. 

Art  I.  Sect  2  provides  that  three  fifths  of  all  slave 
shall  be  included  in  representative  numbers. 

CONGRESS  MAT   IMTEErBKB  AG-AIN3T   SLAVKRY    JN  THE    STATES. 

Art  I.  Sect,  8.  Congress  has  power  to  regulate 
commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes.  Under  this  clause 
Congress  can  in  effect  prohibit  the  interstate  slave  trade. 
and  so  pass  laws  diminishing  or  destroying  the  value 
of  slaves  in  the  border  States,  and  practically  abolish 
I  in  those  States. 


Art  L  Seqt.  8.  Congress  has  the  power  to  declare 
war  and  make  rules  for  the  government  of  land  and 
naval  forces,  and  under  this  power  to  decide  who  shall 
consiUuU  the  militia  of  the  United  States,  and  to  enrol  and 
compel  into  the  service  of  the  United  States  aU  ike 
slaves,  as  well  as  their  masters,  and  thus  to  interfere 
with  slavery  in  the  States, 


The  law  now  prohibiting  the  importation  of  slaves, 
and  making  slave  trading  piracy,  is  an  interference  with 
slavery,  by   preventing   their    introduction    into    the 
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slave  States.  So  also  is  the  treaty  with  England  to 
suppress  the  slave  trade,  and  to  keep  an  armed  naval 
force  on  the  coast  of  Africa. 

In  case  of  servile  insurrection  against  the  laws  and 
authority  of  the  United  States,  the  government  an 
hound  to  interfere  with  slavery,  as  much  as  in  an  insurrec- 
tion of  their  masters,  which  may  also  require  a  similar 
interference.  The  President,  with  the  advice  and  con- 
sent of  the  Senate,  has  the  power  to  make  treaties ; 
and,  under  the  treaty-making  power,  slavery  can  be 
and  has  been  interfered  with.  In  the  last  war  with 
Great  Britain,  a  treaty  was  made  to  evacuate  all  the 
forts  and  places  in  the  United  States  without  carrying 
away  any  of  the  slaves  who  had  gone  over  to  them  in 
the  States.  Congress  then  interfered  to  sustain  the 
institution  of  slavery,  for  it  was  only  by  sustaining 
slavery  that  this  government  could  claim  indemnity  for 
slaves  as  properly.  The  treaiy-malmg  power  may  abolish 
slavery  in  the  whole  country,  as,  by  Art.  VI.,  the  con- 
stitution, the  laws,  and  all  treaties  made  or  which  shall 
be  made  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land.  A  clause  in  any 
treaty  abolishing  slavery  would,  ipso  facto,  become  the 
supreme  law  of  the  land,  and  there  is  no  power  what- 
ever that  could  interfere  with  or  prevent  its  operation. 
By  the  treaty-making  power,  any  part  of  the  country 
burdened  with  slavery,  and  wrested  from  us  by  con- 
quest, could  be  ceded  to  a  foreign  nation  who  do  not 
tolerate  slavery,  and  without  claim  of  indemnity.  The 
principle  is  well  established  that  "  the  release  of  a 
territory  from  the  dominion  and  sovereignty  of  the 
country,  if  that  cession  be  the  result  of  coercion  or 
conquest,  does  not  impose  any    obligation  upon  the 
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government  to  indemnify  those  who  may  suffer  loss  of 
property  by  the  cession."  * 

The  State  of  New  York  had  granted  to  her  own  citi- 
zens many  titles  to  real  estate  lying  in  that  part  of  her 
territory  now  called  Vermont  Vermont  separated 
itself  from  New  York,  and  declared  itself  an  inde- 
pendent State.  It  maintained  its  claims  to  such  an 
extent,  that  New  York,  by  act  of  July  14,  1789,  waa 
enforced  to  empower  commissioners  to  assent  to  its 
independence ;  but  refused  to  compensate  persons 
claiming  lands  under  grant  from  New  York,  though 
they  were  deprived  of  them  by  Vermont.  The  ground 
taken  by  the  legislature  was,  that  the  government  was 
not  required  to  assume  the  burden  of  losses  produced  by 
conquest  or  by  the  violent  dismemberment  of  the  State, 

Supposing  England  and  France  should,  by  armed  in- 
tervention, compel  the  dismemberment  of  the  United 
States,  and  the  cession  of  the  slave  States  to  them  as 
conquered  territory ;  and  that  the  laws  of  the  con- 
querors allowed  no  slaveholding.  Could  any  of  the 
citizens  of  slave  States,  who  might  reside  in  the  free 
States,  having  remained  loyal,  but  having  lost  their 
slaves,  make  just  legal  claim  for  indemnity  upon  the 
government  ?     Certainly  not 

Other  instances  may  be  cited  in  which  Congress 
has  the  power  and  duty  of  interference  in  the  local 
and  domestic  concerns  of  States,  other  than  those 
relating  to  slavery.-l*    Chief  Justice  Taney  says, — 

"  Moreover,  the  constitution  of  the  United  States,  aa  far  as  it  iius 
provided  for  an  emergency  of  this  kind,  and  authorized  the  general 
goyemment  to  interfere  in  the  domestic  concerns  of  a  State,  has 
treated  the  subject  as  political  in  its  nature,  and  placed  the  power 
in  the  hands  of  that  department.  Art.  IV.  Sect.  4  of  the  constitutjon 
of  the  United  States  provides  that  the  United  States  shall  g 

•  1  lt™t  Com.  JTS, '  t  Luther  v.  Sorden,  7  How.  V 
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every  State  in  the  Union  a  republican  form  of  government,  and  shall  pro- 
tect each  of  them  against  invasion,  and,  on  the  application  of  the  legiala- 
ture,orofthe  executive  when  the  legislature  cannot  be  convened,  against 
domestic  violence.  Under  this  article  of  the  constitution  it  i-ests  with 
Congress  to  decide  what  government  is  the  established  one  ia  a  State. 
For,  as  the  United  States  guarantees  to  each  State  a  republican  gov- 
ernment, Congress  must  necessarily  decide  what  government  is  estab- 
lished, before  it  can  determine  whether  it  is  republican  or  not.  And 
when  senators  and  representatives  of  a  State  are  admitted  into  the  coun- 
cils of  the  Union,  the  authority  of  the  government  under  wiiich  they  are 
appointed,  as  weU  aa  its  republican  character,  is  recognized  by  tlie 
proper  constitutional  authority,  and  its  decision  is  binding  upon  every 
other  department  of  the  government,  and  could  not  be  questioned  in 
a  judicial  tribunal.  80,  too,  aa  relates  to  the  clause  in  the  above-men- 
tioned article  of  the  constitution,  providing  for  cases  of  domestic 
violence.  It  rested  with  Congress,  too,  to  determine  the  means  proper 
to  be  adopted  to  fulfil  this  guaranty." 

Suppose,  then,  that  for  the  purpose  of  securing  '■^domes- 
tic tranqmllAy  "  and  to  suppress  domestic  violence,  Congress 
should  deternaine  that  emancipation  of  the  slaves  was  a 
necessary  and  proper  means,  it  would  be  the  duty  of  Con- 
gress to  adopt  those  means,  and  thus  to  interfere  with 
slavery.*  If  a  civil  war  should  arise  in  a  single  State 
between  the  citizens  thereof  it  is  the  duty  of  Congress 
to  cause  immediaie  interference  in  the  domestic  and  local 
affairs  of  that  State,  and  to  put  an  end  to  the  war ; 
and  this  interference  may  be  by  force  of  arms  and  by 
force  of  laws ;  and  the  fact  that  the  cause  of  quarrel  is 
domestic  and  private,  whether  it  be  in  relation  to  a  pro- 
posed change  in  the  form  of  government,  as  in  Dorr's 
rebellion,*  or  a  rebellion  growing  out  of  any  other 
domestic  matter,  the  constitution  authorizes  and 
requires  interference  by  the  general  government. 
Hence  it  is  obvious  that  if  slaves  be  considered  prop- 

•  Seo  LutlUT  V.  Borifen,  7  How,  4S, 
18 
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erty,  and  if  the  regulation  of  slavery  in  the  States  be 
deemed  in  some  aspects  one  of  the  domestic  affairs  of 
the  States  where  it  is  tolerated,  yet  these  facts  consti- 
tute no  reason  why  such  property  may  not  be  inter- 
fered with,  and  slavery  dealt  with  by  government 
according  to  the  emergencies  of  the  time,  whenever 
slavery  assumes  a  new  aspect,  and  rises  from  its  private 
and  domestic  character  to  become  a  matter  of  national 
concern,  and  imperils  the  safety  and  preservation  of 
the  whole  country.  "We  are  not  to  take  our  opinions 
as  to  the  extent  or  limit  of  the  powers  contained  in  the 
constitution  from  partisans,  or  political  parties,  nor  even 
from  the  dicta  of  political  judges.  We  should  examine 
that  instrument  in  the  light  of  history  and  of  reason ; 
but  when  the  language  is  plain  and  clear,  we  need  no 
historical  researches  to  enable  us  to  comprehend  its 
meaning.  When  the  interpretation  depends  upon  tech- 
nical law,  then  the  contemporary  law  writers  must  be 
consulted.  The  question  as  to  the  meaning  of  the  con- 
stitution depends  upon  what  the  people,  the  plain 
people  who  adopted  it,  intended  and  meant  at  the 
time  of  its  adoption. 


The  conclusive  authority  on  its  interpretation  is  the 
document  itself.  When  questions  have  arisen  under 
that  instrument,  upon  which  the  Supreme  Court  have 
decided,  and  one  which  they  had  a  right  to  decide, 
their  opinion  is,  for  the  time  being,  the  supreme  au- 
thority, and  remains  so  until  their  views  are  changed 
and  new  ones  announced ;  and  as  often  as  the  Supreme 
Court  change  their  judgments,  so  often  the  authoritative 


,d  by  Google 


interpretation  of  the  constitution  changes.  The  Su- 
preme Court  have  the  right  to  alter  their  opinions  e^ery 
time  the  same  question  is  decided  by  them ;  and  as 
new  judges  must  take  the  place  of  those  whose  offices 
are  vacated  by  death,  resignation,  or  impeachment,  it  is 
not  unhkely  that  opinions  of  the  majority  of  the  court 
may,  upon  constitutional  as  well  as  upon  other  questions, 
be  sometimes  on  one  side  and  sometimes  on  the  other. 

Upon  political  discussions,  such  as  were  involved  in 
the  Dred  Scott  case,  the  judges  are  usually  at  variance 
with  each  other;  and  the  view  of  the  majority  will 
prevail  until  the  majority  is  shifted.  The  judges  are 
not  legally  bound  to  adhere  to  their  own  opinions, 
although  litigants  in  their  courts  are.  Whenever  the 
majority  of  the  court  has  reason  to  overrule  a  former 
decision,  they  not  only  have  the  right,  but  it  is  then- 
duty,  to  do  so. 

The  opinions  of  the  framers  of  the  constitution  are 
not  authority,  but  are  resorted  to  for  a  more  perfect 
understanding  of  the  meaning  they  intended  to  convey 
by  the  words  they  used ;  but  after  all,  the  words  should 
speak  for  themselves  ;  for  it  was  the  language  in  which 
that  instrument  was  worded  that  was  before  the  people 
for  discussion  and  adoption.  We  must  therefore  go 
back  to  that  original  source  of  our  supreme  law,  and 
regard  as  of  no  considerable  authority  the  platforms 
of  political  parties  who  have  attempted  to  import  into 
the  constitution  powers  not  authorized  by  fair  interpre- 
tation of  its  meaning,  or  to  deny  the  existence  of 
those  powers  which  are  essential  to  the  perpetuity  of 
the  government. 

A  political  party  may  well  waive  a  legal  constitu- 
tional right,  as  matter  of  equity,  comity,  or  public  pol- 
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icy ;  and  this  waiver  may  take  the  form  of  a  denial 
of  the  existence  of  the  power  thus  waived.  In  this 
manner  Mr.  Douglas  not  merely  waived,  but  denied, 
the  power  .of  Congress  to  interfere  with  slavery  in  the 
territories ;  and  in  the  same  way  members  of  the  Re- 
publican party  have  disclaimed  the  right,  in  time  of 
peace,  to  interfere  with  slavery  in  the  States  ;  but  such 
disclaimers,  made  for  reasons  of  state  policy,  are  not 
to  be  regarded  as  enlarging  or  diminishing  the  rights 
or  duties  devolved  on  the  departments  of  govern- 
ment, by  a  fair  and  liberal  interpretation  of  all  the  pro- 
visions of  the  constitution. 

Rising  above  the  political  platforms,  the  claims  and 
disclaimers  of  Federalists,  Democrats,  Whigs,  Republi- 
cans, and  all  other  parties,  and  looking  upon  the  con- 
stitution as  designed  to  give  the  government  made  by 
the  people,  for  the  people,  the  powers  necessary  to  its 
own  preservation,  and  to  the  enforcement  of  its  laws, 
it  is  not  possible  justly  to  deny  the  right  of  govern- 
ment to  interfere  with  slavery,  Mormonism,  or  any 
other  institution,  condition,  or  social  status  into  which 
the  subjects  of  the  United  States  can  enter,  whenever 
such  interference  becomes  essential  as  a  means  of 
"public  welfare  or  common  defence  in  time  of  war."* 
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NOTES   ON   THE  WAR  POWERS. 

FIFTH  EDITION. 


Many  of  the  leading  doctrines  contained  in  the  foregoing 
pages  have  received,  since  the  publication  of  tlie  fourth  edition, 
the  sanction  of  the  Supreme  Court  of  the  Unitod  States,  of 
whose  authoritative  and  final  decision  in  the  prize  cases,  argued 
in  the  spring  of  1863,  the  following  is  the  substance  :  — 

In  THE  Supreme  Codbt  op  the  United  States.  —  Claimant  of  schoon- 
ers BHlliani,  Crenshaw,  barque  Hiawatha  and  others,  appellants,  ss. 
United  States. 

iThese  causes  came  up  by  appeal  from  decrees  in  prize,  of  the  Circuit 
Courts  for  the  Southern  District  of  New  York,  and  the  District  of  Massa- 
chusetts, affirming  respectively  the  sentences  of  condemnation  passed  upon 
the  vessels  and  cargoes  bv  the  District  Courts  for  said  districts.  The  fol- 
lowing opinion  is  confined  to  the  general  questions  of  law  which  were  raised 
by  all  the  cases.  It  does  not  discuss  the  special  facts  and  circumstances  of 
the  respective  cases. 

March  9th,  1868.     Opinion  of  the  Court  hy  Gkieh,  J. 

There  ai'e  certain  propositions  of  law  which  must  necessarily  affect  the 
ultimate  decision  of  these  cases  and  many  others,  which  it  will  be  proper  to 
discuss  and  decide  before  we  notice  the  special  facts  peculiar  to  each.    They 

First.  Had  the  President  a  right  to  institute  a  blockade  of  ports  in  pos- 
session of  persons  in  armed  rebellion  against  the  government,  on  the  prin- 
ciples of  international  law,  as  known  and  acknowledged  among  civilized 
States  P 

Second.  Was  the  property  of  persons  domiciled  or  residing  within  those 
States  a  proper  subject  of  capture  on  the  sea  as  "  enemies'  property  "  ? 

I.  Neutrals  have  a  right  to  chaOenge  the  existence  of  a  blockade  de 
facto,  and  also  the  authority  of  the  pai'ty  exercising  the  right  to  institute 
It.  They  have  a  right  to  enter  the  ports  of  a  friendly  nation  for  the  pur- 
poses of  trade  and  commerce,  but  are  bound  to  recognize  the  rights  of  a  oel- 
lieerent  engaged  in  actual  war,  to  use  this  mode  of  coercion  for  the  purpose 
of  subduuig  5ie  enemy. 

That  a  blockade  de  facto  actually  existed  and  was  formally  declared  and 
notified  by  the  President  on  the  27th  and  30th  of  April,  1861,  is  an  admit- 
ted fact  in  these  cases.  That  the  President,  as  the  executive  cliief  of  the 
government,  and  commander-in-chief  of  the  army  and  navy,  was  the  proper 
person  to  make  such  notification,  has  not  been,  and  cannot  be,  disputed. 

The  right  of  prize  and  capture  lias  its  origin  in  the  jus  belli,  and  is  gov- 
erned and  adjudged  under  the  law  of  nations.  To  legitimate  the  capture 
of  a  neutral  vessel,  or  property  on  the  high  seas,  a  war  must  exist  de  facto, 
and  the  neutral  must  have  a  knowledge  or  notice  of  the  intention  of  one  of 
the  parties  belligerent  to  use  this  mode  of  coercion  against  a  port,  city,  or 
territory  in  possession  of  the  other. 

Let  us  inquire  whether,  at  the  time  this  blockade  was  instituted,  a  state 
(141) 
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of  war  existed  which  would  justify  a  resort  to  these  means  of  subduing  the 
hostile  force. 

War  has  been  well  defined  to  be  "  that  state  in  lehick  a  nation  nrosecalet 
its  right  by  force."  The  parties  belligerent  in  a  public  war  are  independent 
nations.  But  it  is  not  necessary  to  constitute  war,  that  both  parties  should 
be  acknowledged  as  independent  nations  or  sovereign  States.  A  war  may 
exist  where  one  of  the  belligerents  claims  sovereign  rights  as  against  the 

Insurrection  against  a  government  may  or  may  not  culminate  in  an 
organized  rebellion ;  but  a  civil  war  always  begins  by  insurrection  against 
the  lawful  authority  of  the  government,  A  civil  war  is  never  sol- 
emnly declared;  it  becomes  such  by  its  accidents  —  the  number,  power, 
and  organization  of  the  persons  who  originate  and  carry  it  on.  When  the 
party  in  rebellion  occupies  and  holds  in  a  hostile  manaer  a  certain  portion 
of  territory,  have  declared  their  independence,  have  east  off  their  alle^ance, 
have  organized  armies,  have  commenced  hostili  '  g  '  h  '  f  -m 
ereign,  the  world  acknowledges  them  as  bellig  -ui  tc 

They  claim  to  be  in  arms  to  establish  their 

order  to  become  a  sovereign  State,  while  the  s  _  m 

insurgents  and  rebels  who  owe  allegiance,  and  h  is        Wl  h 

death  for  their  treason. 

The  laws  of  war,  as  established  among  natio       h  h 

reason,  and  all  tend  to  mitigate  the  cruelties  m     ry  p  th 

BCourge  of  war.     Hence  the  parties  to  a  civil  llj  h 

other  belligerent  righw.    They  exchange  pri  d    d 

courtesies  and  rules  common  to  public  or  natio  rs 

"A  civil  war,"  says  Valtel,  "breaks  the  b  g      rn 

meat,  or,  at  least,  suspends  their  force  and  effe 
two  independent  parties,  who  consider  each  ot  d 

edge  no  common  judge.     Those  two  parties, 

considered  as  constituting,  at  least  for  a  time,  t  —         di 

tinct  societies.     Having  no  common  superior  g  m 

stand  in  precisely  the  same  predicament  as  t  g 

contest  and  have  recourse  to  arms.     This  being  rv 

that  the  common  laws  of  war,  those  masims  o         m  m  d 

honor,  ought  to  be  observed  by  both  parties  in         y  S 

sovereign  conceive  that  he  has  a  right  to  hang  up  his  prisoners  as  rebels, 
the  opposite  party  will  make  reprisals,  &c.,  &c.  ;  the  war  will-be  cruel,  hor- 
rible, and  every  day  more  destructive  to  the  nation." 

As  a  civil  war  is  never  publicly  proclaimed,  eo  nomine,  against  insurgents, 
its  actual  esistsnce  is  a  fact  in  our  domestic  history  which  the  Court  is 
bound  to  notice  and  to  know. 

The  true  test  of  its  existence,  as  found  in  the  writings  of  the  sages  of  the 
common  law,  may  be  thus  summarily  stated :  "  When  the  regumr  course 
of  justice  is  interrupted  by  revolt,  rebellion,  or  insurrection,  so  that  the 
courts  of  justice  cannot  be  kept  open,  civil  war  exist),  and  hostilities  may 
be  prosecuted  on  the  same  footing  as  if  those  opposing  the  government  were 
foreign  enemies  invading  the  land."  By  the  constitution.  Congress  alone 
has  the  power  to  declare  a  national  or  foreign  war.  It  cannot  declare  war 
against  a  State,  or  any  number  of  States,  by  virtue  of  any  clause  in  the 
constitution.  The  constitution  confers  on  the  President  the  whole  execu- 
tive power.  He  is  bound  to  take  care  that  the  laws  be  faithfully  executed. 
He  IS  Commander-in-chief  of  the  Army  and  Navy  of  the  United  Statea, 
and  of  the  militia  of  the  several  Statea  when  called  into  the  actual  service 
of  the  United  States.  He  has  no  power  to  initiate  or  declare  a  war,  either 
against  a  foreign  nation  or  a  domestic  State.     But  by  the  acts  of  Congress 
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of  February  26th,  179o,  and  3d  of  Marcli,  1907,  he  is  author.aedto  call  out 
the  militia,  and  use  the  military  and  iia"val  forces  of  the  United  States  in 
case  of  invasion  by  foreign  nations,  and  to  suppress  insurrection  against 
the  government  of  a  State  or  of  the  United  States. 

If  a  war  be  made  by  invasion  of  a  foreign  nation,  the  President  is  not 
only  authorized  but  bound  to  resist  force  by  force.  He  does  not  initiate 
the  war,  but  is  bound  to  accept  the  challenge  without  waiting  for  any  spe- 
cial legislative  authority.  And  whether  the  hostile  party  be  a  foreign 
invader,  or  States  oi^anized  in  rebellion,  it  is  none  the  less  a  torn;  although 
the  declaration  of  it  be  "  unilateral."  Lord  Stowell  (1  Dod!eon,  247) 
observes,  "  It  is  not  the  less  a  war  on  that  account,  for  war  may  exist  with- 
out a  declaration  on  either  side.  It  is  so  laid  down  by  the  best  writers  on 
the  law  of  nations.  A  declaration  of  war  by  one  country  only,  is  not  a  mere 
challenge,  to  be  accepted  or  refused  at  pleasure  by  the  other." 

This  greatest  of  civil  wars  was  not  gradually  developed  by  popular  com- 
motion, tumultuous  assemblies,  or  local  unorfpuiized  insurrections.  How- 
ever lone  may  have  been  its  previous  conception,  it  nevertheless  sprung 
forth  suddenly  from  the  parent  brain,  a  Minerva  in  the  full  panoply  of  wax. 
The  President  was  bound  to  meet  it  in  the  shape  it  presented  itseU',  without 
waiting  for  Congress  to  baptize  it  with  a  name  ;  and  no  name  given  to  it 
by  him  or  them  could  change  the  feet. 

It  is  not  the  less  a  civil  war,  with  belligerent  parties  in  hostile  array, 
because  it  may  be  called  an  "  insurrection  "by  one  side,  and  the  insurgents 
be  considered  as  rebels  or  traitors.  It  is  not  necessary  that  the  independ- 
ence of  the  revolted  iirovince  or  State  be  acknowledged,  in  order  to  con- 
stitute it  a  party  belligerent  m  a  war,  according  to  the  law  of  nations. 
Foreign  nations  acknowledge  it  os  war  by  a  declaration  of  neutrality.  The 
condition  of  neutrality  cannot  exist  unless  there  be  two  belligerent  pai'ties. 
In    he  case  of  Sarttiaaima   Trinidad,   7  Wheaton,  337,  this  Court  says. 

The  go  ernment  of  the  United  States  has  recognized  the  existence  of  a 

1  wa   between  Spain  and  her  colonies,  and  has  avowed  her  determina- 

t  on   to     emain   neutral   between   the   parties.     Each  party  is,  therefore, 

leemed  by  us  a  belligerent  nation,  having,  so  far  as  concerns  us,  the  sov- 

eign     nhts  of  war."     See  also  3  Binn.,  232. 

As  oon  as  the  news  of  the  attack  on  Fort  Sumter,  and  the  organization 
ot  4  go  e  nment  by  the  seceding  States,  assuming  to  act  as  belligerents, 
coidd  become  known  in  Europe,  to  wit,  on  the  IStli  of  May,  1861,  the 
Queen  of  England  issued  her  proclamation  of  neutrality, "  recognizing  hos- 
tilities as  existing  between  the  government  of  the  United  States  of  Ameri- 
ca and  certain  States  styling  themselves  the  Confederate  States  of  America." 
This  was  immediately  followed  by  similar  declarations,  or  silent  acquiescence, 
by  other  nations. 

After  such  an  official  recognition  by  the  sovereign,  a  citizen  of  a  foreign 
State  is  estopped  to  deny  the  existence  of  a  war,  with  all  its  consequences 
as  regards  neutrals.  They  cannot  ask  a  Court  to  affect  a  technical  igno- 
rance of  the  existence  of  a  war  which  all  the  world  acknowledges  to  be  the 
greatest  civil  war  known  in  the  history  of  the  human  race,  and  thus  cripple 
the  arm  of  the  government  and  paralyze  its  powers  by  subtle  definitions  and 
ingenious  aophisms. 

The  law  of  nations  is  also  called  the  law  of  nature  ;  it  is  founded  on  the 
common  consent  as  well  as  the  common  sense  of  the  world.  It  contains  no 
such  anomalous  doctrine  as  that  which  this  Court  are  now,  for  the  first  time, 
desired  to  pronounce,  to  wit :  — 

That  insurgents  wiio  have  risen  in  rebellion  against  their  sovereign,  ex- 
pelled her  Courts,  established  a  revolutionary  government,  organized  armies, 
and  commenced  hostilities,  are  not  criemies  because  they  are  traitors  ;  and 
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a  war  levied  on  the  goyernment  by  traitors,  in  order  to  diemeraber  and 
dbstroy  it,  is  not  a  war,  beoauee  it  is  an  "  insurrection." 

Whether  the  President,  in  fulfilling  his  duties  as  commander-in-chief,  in 
suppressing  an  insurrection,  has  met  with  such  armed  hostile  resistance, 
and  a  civil  war  of  such  alarming  proportions,  as  will  compel  Hm  to  accord 
to  them  the  character  of  behigerenta,  is  a  question  to  be  decided  by  him; 
and  this  Court  must  be  governed  by  the  decisions  and  acts  of  the  political 
department  of  the  government  to  which  this  pow^r  was  intrusted.  "  He 
must  determine  what  degree  of  force  the  crisis  demands."  The  proclama- 
tion of  blockade  is  itself  official  and  conclusive  evidence  to  the  Court  that 
a  state  of  war  existed  which  demanded  and  authorized  a  recourse  to  such  a 
measure,  under  the  cireum  j     ul'      t      h  Tl         rr    p     d- 

ence  of  Lord  Lj-ona  with  tl      S        t         f  &t  t      dmit    th    f    t      d 
eludes  the  questaon. 

If  it  were  necessary  tothth        Ixit  f        artltthld 

have  a  legislative  sanction,         find    t  Ira  it  ytp        dtle 

extraordinary  session  of  th  L  '^  1  tur  f  1861  h  h  w  h  lly  m- 
ployed  in  passing  laws  toeblthg  tp  h  h 

vigor  and  efficiency.     And  fii    lly         lb61  fi  d  C     g  e>      cf)    e 

cautela,"  pssaing  an  act,appioving,  legalizmg,and  making  valid  all  the  acts, 
proclamations,  and  orders  of  the  President,  &c.,  "  as  if  they  had  been 
tsaued  aTid  done  uTider  the  previous  express  authority  and  direction  of  the 
Congress  of  tie  United  States." 

Without  admitting  that  such  an  act  was  necessary  under  the  ch-cum- 
Btances,  it  is  plain,  if  the  President  had  in  any  manner  assumed  powers 
which  it  was  necessary  should  have  the  authority  or  sanction  of  Congress, 
that  the  well-known  principle  of  law,  "  Omnia  ratihabitio  retrotrahitur  et 
mandato  eguiparalur,  this  ratification  has  operated  to  perfectly  cure  the 
defect. 

In  the  case  of  Brown  lis.  United  States,  8  Cranch,  131,  132,  133,  Mr. 
Justice  Story  treats  of  this  subject,  and  cites  numerous  authorities,  to 
which  we  may  refer,  to  prove  this  position,  and  concludes,  "  I  am  perfectly 
satisfied  that  no  subject  can  commence  hostilities  or  capture  property  of  an 
enemy,  when  the  sovereign  has  prohibited  it.  But  suppose  he  did.  I 
would  ask  if  the  sovereign  may  not  ratify  his  proceedings  ;  and  then,  by  a 


e  operation,  give  validity  to  them," 

Although  Mr.  Justice  Story  dissented  from  the  majority  of  the  Court  on 
the  whole  case,  the  doctrine  stated  by  him  on  this  point  ia  correct  and  fully 
substantiated  by  authority. 

The  objection  made  to  this  act  of  ratification,  that  it  is  exposl  facto,  and 
therefore  unconstitutional  and  void,  might  possibly  have  some  weight  on 
the  trial  of  an  indictment  in  a  criminal  Court.  But  precedents  from  that 
source  cannot  be  received  as  authoritative  in  a  tribunal  administering  pub- 
lic and  international  law. 

On  this  first  question,  therefore,  we  are  of  opinion  that  the  President  had 
a  right  jure  belli  to  institute  a  blockade  of  ports  in  possession  of  the  States 
in  reheUion,  which  neutrals  ate  bound  to  regard. 

IL  We  come  now  to  the  consideration  of  the  second  question.  What  is 
included  in  the  term  "  enemies'  property  " '? 

Is  the  property  of  all  persons  residing  within  the  territory  of  the  States 
now  in  rebellion,  captured  on  the  high  seas,  to  be  treated  as  "  enemies'  prop- 
erty," whether  the  owner  be  in  arms  against  the  government  or  not? 

The  right  of  one  belligerent  not  only  to  coerce  the  other  by  direct  force, 
but  also  to  cripple  his  resources  by  the  seizure  or  destruction  of  his  prop- 

■e  said  to 
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be  the  ainews  of  war,  and  as  neeeaeary  in  its  conduct  as  numhera  and  plivs 
Seal  force.  Kence  it  is,  that  the  laws  of  war  recognize  the  right  of  a  oelli- 
gerent  to  cut  these  sinews  of  the  power  of  the  enemy,  by  capturing  his  prop- 
erty on  the  high  seas. 

The  appellants  contend  that  the  term  enemies  is  properly  applicable  to 
those  only  who  are  subjects  or  citizens  of  a  foreign  State  at  war  with  our 
own.  They  quote  from  the  pages  of  the  Common  Law,  which  say,  "  that 
persona  who  wage  war  against  the  king  may  be  of  two  kinds,  subjects  or 
citizens.  The  former  are  not  proper  enemies,  hut  rebels  and  traitors  ;  the 
latter  are  those  that  come  properly  under  the  name  of  enemies. " 

They  insist,  moreover,  that  the  President  himself,  in  hie  proclamation,  ad- 
mits that  great  numbers  of  the  persons  residing  within  the  terntories  in  pos- 
session of  the  insut^ent  government,  ire  loiil  in  their  feehngs,  and  forced 
by  compulsion  and  the  violence  of  the  rebellious  and  revolutionary^  part>, 
and  its  "  de  facto  eoiemment,"  to  submit  to  their  laws  and  dssist  m  theur 
scheme  of  revolution,  that  the  acta  of  the  usurping  govemment  cannot 
legally  sever  the  bond  of  their  allegiance  ,  they  hai  e,  therefore,  a  correla- 
tive right  to  claim  the  protection  of  the  government  tor  then  persons  and 
property,  and  to  be  treated  as  loyal  cifizens,  till  legalh  convicted  of  having 
renounced  their  allegiance,  and  made  uai  against  the  government  b>  trea 
sonably  resisting  its  liws 

They  contend  also  that  insurrection  is  the  act  of  individual"',  and  not  of  a 
government  or  sovereignty  ,  that  the  individuals  engaged  are  subjects  of 
law  (  that  confiscation  ot  their  property  can  be  eflected  only  under  munici- 
pal law  i  that,  by^  the  law  of  the  land,  such  confiscation  cannot  take  place 
without  the  conviction  of  the  owner  of  some  offence  ;  and  linallj',  that  the 
Heeession  ordinances  are  nullities,  and  ineffectual  to  release  any  citizen  from 
bis  all^iance  to  the  national  government ;  consequently,  the  constitution  and 
laws  ofthe  United  Stales  are  still  operative  over  persons  in  all  the  States  for 
punishment  as  well  as  protection. 

This  argument  rests  on  the  assumption  of  two  propositions,  each  of  which 
is  without  foundation  on  the  established  law  of  nations. 

It  assumes  that  where  a  civil  war  exists,  the  party  belligerent  claiming  to 
be  sovereign  cannot,  for  some  unknown  reason,  exercise  the  rights  of  belHger- 
enta,  although  the  revolutionary  parly  may.  Being  sovereign,  he  can  eser- 
cise  only  sovereign  rights  over  the  other  party.  The  insurgent  may  be  killed 
on  the  battle-field,  or  by  the  executioner ;  his  property  on  land  may  be  con- 
fiscated under  the  mumoipal  law  ;  but  the  commerce  on  the  ocean,  which 
supplies  the  rebels  with  means  to  support  the  war,  cannot  be  made  the  sub- 
ject of  capture  under  the  laws  of  war,  because  it  is  "  tmeonstituUonal " ! ! ! 
Now,  it  is  a  proposition  never  doubted,  that  the  belligerent  party  who  claims 
lo  be  sovereign,  may  exercise  both  belligerent  and  sovereign  rights.  (See  4 
Cranch,  272.)  Treating  the  other  party  as  a  belligerent,  and  using  only  the 
milder  modes  of  coercion  whidi  the  law  of  nations  has  introduced  to  miti- 
gate the  rigors  of  war,  cannot  be  a  subject  of  complaint  by  the  party  to 
whom  it  is  accorded  as  a  grace  or  grantea  as  a  necessity. 

We  have  shown  that  a  civil  war,  such  as  that  now  waged  between  the 
Northern  and  Southern  States,  is  properly  conducted,  according  to  the 
humane  regulations  of  public  law,  as  regards  capture  on  the  ocean. 

Under  the  very  pecmiar  constitution  of  this  government,  although  the 
citizens  owe  supreme  allegiance  to  the  Federal  government,  they  owe  also 
a  qualified  allegiance  to  the  State  in  which  they  are  domiciled ;  their  per- 
sons and  property  are  subject  to  its  laws. 

Hence,  in  organbing  this  rebellion,  they  have  acted  as  States,  claiming  to 
be  sovereign  over  all  persons  and  property  within  their  respective  limits, 
and  asserting  a  right  to  absolve  their  citizens  from  their  allegiance  to  the 
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Federal  government.  Several  of  these  States  have  combined  to  form  a  new 
confederacy,  claiming  to  be  acknowledged  by  the  world  as  a  sovereign 
Staf«,  Their  right  to  do  eo  is  now  being  decided  by  wager  of  battle.  The 
ports  and  territory  of  each  of  these  States  are  held  in  hostility  to  the  gen- 
eral goTeniment.  It  is  no  loose,  unorganized  insurrection,  having  no 
defined  boundary  or  possession.  It  has  a  boundary,  marked  by  lines  of 
bayonets,  and  which  can  he  crossed  only  by  force.  South  of  this  line  is 
enemy's  territory,  because  it  is  claimed  and  held  in  possession  by  an  organ- 
ized, hostile,  and  bell^erent  power. 

All  persons  residing  within  this  territory,  whose  property  may  be  used  to 
increase  the  revenues  of  the  hostile  power,  are  in  this  contest  liable  to  be 
treated  as  enemies,  though  not  foreigners.  Thoy  have  cast  off  their  alle- 
giance, and  made  war  on  their  government,  and  are  none  the  less  enemies 
because  they  are  traitors. 

But  in  defining  the  meaning  of  the  term  "  enemies'  property,"  we  will  be 
led  into  error  if  we  refer  to  Fleta  and  Lord  Coke  for  their  definition  of  the 
word  "enemy."  It  is  a  technical  phrase  peculiar  to  prize  couits,  and 
depends  upon  principles  of  public  as  distinguished  from  the  common  law. 

Whether  property  be  liable  to  capture  as  "  enemies'  property,"  does  not 
in  any  manner  depend  on  the  personal  alle^ance  of  the  owner.  "  It  is  the 
Olegal  traific  that  stamps  it  as  '  enemies'  property.'  It  is  of  no  consequence 
whether  it  belongs  to  an  ally  or  a  citizen."  8  Cranch,  384.  "  The  owner 
pro  hac  UiC&is  an  enemy."    3  Wash.  C.  C.  B.  183. 

The  produce  of  the  soil  of  the  hostile  territory,  as  well  as  other  property 
engaged  in  the  commerce  of  the  hostile  power,  as  the  source  of  its  wealth 
and  strength,  is  always  regarded  as  legitimate  prize,  without  regard  to  tlie 
domicile  of  the  owner,  and  much  more  so  if  he  reside  and  trade  within  ita 
territory.     (See  Upton,  chap.  3d,  et  cas.  cit.) 

ITie  foregoing  opinion  of  tie  highest  judicial  tribunal  of  the  United 
States  was  delivered  by  Mr.  Justice  Grier,  and  was  concurred  in  by  Justices 
Wayne,  Swayne,  Miller,  and  Davis.  An  opinion  was  delivered  by  Mr. 
Justice  Nelson,  and  concurred  in  by  Chief  Justice  Taney,  and  Justices  Cllf- 
fotd  and  Catron,  who  difiered  from  the  majority  of  Uie  Court  upon  the 
question,  "  whether  our  dvil  war  began  before  Jidy  13,  1861 P  "  the  major- 
itj-  holding  the  affirmative,  and  the  minority  the  negative. 

Both  opinions  sanction  many  of  the  doctrines  of  international,  constitu- 
tional, and  belligerent  law  set  forth  in  the  treatise  on  the  "  War  Powers  of 
the  Premdeni,  and  the  Legislative  Power  of  Gongresa." 

Mr.  Justice  Nelson,  dissenting.  The  property  in  this  case,  vessel  and 
cargo,  was  seized  by  a  government  vessel  on  the  20th  of  May,  1861,  in 
Hampton  Roads,  for  an  alleged  violation  of  the  blockade  of  the  ports  of  the 
State  of  Virginia.  The  Hiawatha  was  a  British  vessel,  and  the  cargo 
belonged  to  British  subjects.  The  vessel  had  entered  the  James  Eiver 
before  the  blockade,  on  her  way  to  City  Point,  upwards  of  one  hundred 
miles  from  the  mouth,  where  she  took  in  her  cargo.  She  finished  loading 
on  the  15th  of  May,  but  was  delayed  from  departing  on  her  outward  voyage 
tin  the  17th  for  want  of  a  tug  to  tow  her  down  the  river.  She  arrived  at 
Hampton  Itoads  on  the  SOth,  where,  the  blockade  in  the  mean  time  having 


been  established,  she  was  met  by  one  of  the  ships,  and  the  boarding  of&cer 
indorsed  on  her  register,  "  Ordered  not  to  enter  any  port  in  Virrinia,  ~ 
south  of  it."     This  occurred  some  three  miles  above  the  place  wnere 


flag  ship  was  stationed,  and  the  boarding  officer  directed  the  master  to  heavo 
his  ship  to  when  he  came  abreast  of  the  flag-ship,  which  was  done,  when 
the  was  taken  in  charge  as  prize. 
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On  the  30th  of  April,  flag-officer  Pendergrast,  (J.  S.  ship  Cumberland)  off 
Fortress  Monroe,  in  Hampton  Eoada,  gave  the  following  notice  :  "  All 
vessels  paesing  the  capea  of  Virginia,  coming  from  a  distance  and  ignorant 
of  the  proclamation  (the  proclamation  of  the  President  of  the  27th  of 
April  that  a  blockade  would  be  established),  will  be  warned  off';  and  those 
passing  Fortress  Monroe  will  be  required  to  anchor  under  the  guns  of  the 
tort  and  subject  themselves  to  an  ejtami nation." 

The  Hiawatha,  while  engaged  in  putting  on  board  her  cargo  at  City 
Point,  became  the  subject  of  correspondence  between,  the  British  Minister 
and  the  Secretary  of  State,  under  date  of  the  8th  and  9th  of  May,  which  drew 
from  tbe  Secretary  of  the  Navy  a  letter  of  the  9th,  in  which,  after  referring 
to  the  above  notice  of  the  flag  officer  Pendergrast,  and  stating  tW  it  had 
been  sent  to  the  Baltimore  and  Norfolk  papers,  and  by  one  or  more  published, 
advised  the  Minister  that  ftfteeu  days  hadf  been  fixed  as  a  limit  for  neutrals 
to  leave  the  ports  after  an  actual  blockade  had  commenced,  with  or  without 
cargo.  The  inquiry  of  the  British  Minister  had  referred  not  only  to  the 
time  that  a  vessel  would  be  allowed  to  depart,  but  whether  it  might  be 
ladenad  within  the  time.  This  vessel,  according  to  the  advice  of  the  Secre- 
tary, would  be  entitled  to  the  whole  of  the  15th  of  May  to  leave  City  Point, 
her  port  of  lading.  As  we  have  seen,  her  cargo  was  on  board  within  the 
time,  but  the  vessel  was  delayed  in  her  departure  for  want  of  a  tug  to  tow 
her  down  the  river. 

We  think  it  very  clear,  upon  all  the  evidence,  that  there  was  no  intention 
on  the  part  of  the  master  to  break  the  blockade!  that  the  seizure  under  the 
circumstances  was  not  warranted,  and  upon  the  merits,  that  the  ship  and 
cargo  should  have  been  restored. 

Another  ground  of  objection  to  this  seizure  is,  that  the  vessel  was  enti- 
tled to  a  warning  indorsed  on  her  papers  by  an  officer  of  the  blockading 
force,  according  to  the  terms  of  the  proclamation  of  the  President ;  and 
that  she  was  not  liable  to  capture  except  for  the  second  attempt  to  leave 
the  port. 

The  proclamation,  after  certain  recitals,  not  material  in  this  branch  of  the 
case,  provides  as  follows :  the  President  has  "  deemed  it  advisable  to  set  on 
foot  a  blockade  of  the  ports  within  the  States  aforesaid  (the  States  refen'ed 
to  in  the  recitals^),  in  pursuance  of  the  laws  of  the  United  States  and  of  tie 
law  of  nations,  m  such  case  made  and  provided."  "If,  therefore,  with  a 
view  to  violate  such  blockade,  a  vessel  shall  approach,  or  shall  attempt  to 
leave  either  of  said  ports,  she  will  be  duly  warned  by  the  commander  of 
one  of  the  blockading  vessels,  who  will  indorse  on  her  register  the  fact  and 
date  of  such  warning,  and  if  the  same  vessel  shall  again  attempt  to  enter 
or  leave  the  blockaded  port,  she  will  be  captured  and  sent  to  the  nearest 
convenient  port  for  such  proceedings  against  her  and  her  cargo,  as  prize, 
as  may  he  deemed  advisable." 

The  proclamation  of  the  President  of  the  37th  of  April  extended  that  of 
the  19th  to  the  States  of  Virginia  and  North  Carolina. 

It  will  bo  observed  that  this  warning  applies  to  vessels  attempting  to 
enter  or  leave  the  port,  and  is  therefore  applicable  to  the  Hiawatha. 

We  must  confess  that  we  have  not  heard  any  satisfactory  answer  to  the 
'  ';ction  founded  upon  the  terms  of  this  proclamation. 

t  has  been  said  that  the  proclamation,  among  other  grounds,  as  stated 
on  its  face,  is  founded  on  the  "  law  of  nations,"  and  hence  draws  after  it  the 
law  of  blockade  as  found  in  that  code,  and  that  a  warning  is  dispensed  with 
in  aU  cases  where  the  vessel  is  chargeable  with  previous  notice  or  knowledge 
that  the  port  is  blockaded.  But  the  obvious  answer  to  the  suggestion  is, 
that  there  is  no  necessary  connection  between  the  authority  upon  which  the 
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proclamation  is  issued  and  the  terms  prescribed  as  the  eondition  of  its  pen- 
alties or  enforcement,  and,  besides,  if  founded  upon  the  law  of  nations, 
surely  it  wni  competent  for  the  President  to  miti^te  the  rigors  of  that  code, 
and  apply  to  neutrals  the  more  lenient  and  friendly  principles  of  inter- 
national law.  We  do  not  doubt  but  that  considerations  of  this  character 
influenced  the  President  in  presciibing  these  favorable  terms  in  respect  to 
'      "  >  Congress  {4th  July), 

h    p  f   h 


neutrals  ;  for,  i 

n  his  message  a  few  months  later 
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p      1 m                           df       ! 

rectionary 

(        bj  bl    k  d     b    )      b 

of  a  block  i 

This  vi 

pi                      m          h 

Secretary    f   h 

N    y       d       h 

In  bis  rep 
tlenecesa^y    f 

h    P      d           h  J  Ij    h      I 

ment  wer 

J           ted  to      11         h 

of  this   d  m 

p     d    y  h    p    p     y 

became,  to     m 

■^       1     a          ^  li  m\ 

of  extend 

hm          y      m   y    h 

1     h 

myh  m  Idjifrh 

rules  ofllkd  dpd       d        far       p  bmd     ppu    bl 

to  the  cases  that  occurred  under  this  embargo  or  non-intercourse  of  the 
insurgent  States.  The  commanders,  he  observes,  were  directed  to  permit 
the  yessels  of  foreigners  to  depart  within  fifteen  days  as  in  case  of  actual 
effective  blockade,  and  their  vessels  were  not  to  be  seized  unless  they 
attempted,  after  having  been  once  warned  off,  to  enter  an  interdicted  port  in 
disregard  of  such  warning." 

The  cjuestion  is  not  a  new  one  in  this  Court.  The  British  government 
had  notified  the  United  States  of  the  blockade  of  certain  ports  in  the  West 
Indies,  but  "  not  to  consider  blockades  as  existing,  unless  in  respect  to  par- 
ticular ports  which  may  be  actually  invested,  and,  then,  not  to  capture  ves- 
sels bound  to  such  porta,  unless  they  shall  have  been  previously  warned  not 

The  question  arose  upon  this  blockade  in  Mar.  In.  Co.  vs.  Woods 
(6  Cranch,  29). 

Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court,  observed, 
"  The  words  of  the  order  are  not  satisfied  by  any  previous  notice  which  the 
vessel  may  have  obtained,  otherwise  than  by  her  being  warned  off.  Tiiis  is 
a  technical  term  which  is  well  understood.  It  is  not  satisfied  by  notice 
received  in  any  other  manner.  The  effect  of  this  order  is,  that  a  vessel 
cannot  be  placed  in  the  situation  of  one  having  notice  of  the  blockade  until 
she  is  warned  oE  It  gives  her  a  right  to  inquire  of  the  blockading  squad- 
ron, if  she  shall  not  receive  this  warning  ftom  one  capable  of  giving  it, 
and,  consequently,  dispenses  with  her  making  that  inquire  elsewhere. 
While  this  order  was  in  force  a  neutral  vessel  might  lawfuUy  sail  for  a 
blockaded  port,  knowing  it  to  he  blockaded,  and  being  found  saihng  towards 
such  port,  would  not  constitute  an  attempt  to  break  the  blockade  until  she 
should  be  warned  off." 

We  are  of  opinion,  therefore,  that,  according  to  the  very  terms  of  the 
proclamation,  neutral  ships  were  entitled  to  a  warning  by  one  of  the  block- 
ading squadron,  and  could  be  lawfully  seized  only  on  the  second  attempt  to 
enter  or  leave  the  port. 

It  is  remarkable,  also,  that  both  the  President  and  the  Secretary,  in  refer- 
e  blockade,  treat  the  measure,  not  as  a  blockade  under  the  law  of 


nations,  but  as  a  restraint  upon  commerce  at  the  interdicted  ports  under  the 
municipal  laws  of  the  government. 
Another  objection  taken  to  the  seizure  of  this  vessel   and  cargo  is,  th»t 
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there  was  no  existing  war  between  the  United  States  and  the  States  in  in- 
surrection, within  the  meaning  of  the  law  of  nationB,  which  drew  after  it 
the  cocaequencee  of  a  public  or  civil  war.  A.  contest  by  force  between 
independent  sovereign  States  ia  called  a  public  war ;  and,  when  duly  com- 
menced, by  proclamation  or  otherwise,  it  entitles  both  of  the  belligerent 
parties  to  all  the  rights  of  war  against  each  other  and  as  respects  neutral 
nations.  Chancellor  Kent  observes,  "  Though  a  solemn  declaration,  or  pre- 
vious notice  to  the  enemy,  he  now  laid  aside,  it  is  essential  that  some  for- 
mal public  act,  proceeding  directly  &om  the  competent  source,  should 
announce  to  the  people  at  home  their  new  relations  and  duties  growing  out 
of  a  state  of  war,  and  which  should  equally  apprise  neutral  nations  of  the 
fact,  to  enable  them  to  conform  their  conduct  to  the  rights  belonging  to  the 
new  state  of  things."  "  Such  an  official  act  operates  from  its  date  to 
legalize  all  hostile  acts,  in  like  manner  as  a  treaty  of  peace  operates  from 
its  date  to  annul  them."  He  iiirlher  observes,  "  As  a  war  cannot  lawfully 
he  commenced  on  the  part  of  the  United  States  without  an  act  of  Congress, 
such  act  is,  of  course,  a  formal  notice  to  all  the  world,  and  equivalent  to 
the  most  solemn  declaration." 

The  legal  consequences  resulting  from  a  state  of  war  between  two  coun- 
tries at  this  day  are  well  understood,  and  will  be  found  described  in  every 
approved  work  on  the  subject  of  international  law.  The  people  of  the  two 
countries  become  immediately  the  enemies  of  each  other  —  all  intercourse, 
commercial  or  otherwise,  between  them  unlawful  —  all  contracts  existing  at 
the  commencement  of  the  war  suspended,  and  all  made  during  its  existence 
utterly  void.  The  insurance  of  enemies'  property,  the  drawing  of  bills  of 
exchange  or  purchase  on  the  enemies'  country,  the  remission  of  bills  or 
money  to  it,  are  illegal  and  void.  Existing  partnerships  between  citizens  or 
subjects,  of  the  two  countries  are  dissolved,  and,  in  fine,  interdiction  of 
trade  and  intercourse,  direct  or  indirect,  is  absolute  and  complete  by  the 
mere  force  and  effect  of  war  itself  All  the  property  of  the  people  of  the 
two  countries  on  land  dr  sea  are  subject  to  capture  and  confiscation  by  the 
adverse  party  as  enemies'  property,  with  certain  qualifications  sa  it  respects 
property  on  land  {Brown  vs.  United  States,  8  Cranch,  110),  all  treaties 
between  the  belligerent  parties  are  annulled.  The  ports  of  the  respective 
countries  may  be  blockaded,  and  lettei's  of  marque  and  reprisal  geanted  aa 
rights  of  war,  and  the  law  of  prizes,  as  defined  bv  the  law  of  nations,  comes 
into  full  and  complete  operation,  res  g  mm  m  p  ures,  jure 
belli.     War  also  effects  a  change  in  th     n  f    11   states  or 

countries,  not  directly,  as  in  the  eas  h     h  Ihg      n  mmediately 

and    indirectly,  though  they  take    nprtnh         n  bt    remain 

neutral. 

This  great  and  pervading  chan^  ii  he  tin  nd  tl  n  f  a  country, 
and  in   the  relations  of  all  her  citiz  b  mal      d  intern^, 

from  a  state  of  peace,  is  the  immediate  effect  and  result  of  a  state  of  war ; 
and  hence  the  same  code,  which  baa  anneited  ti     '         ' 


these  disturbing  consequences,  has  declared  that  the  right  of  making  war 
belongs  exclusively  to  the  supreme  or  sovereign  power  of  the  state. 

This  power,  in  all  civilized  nations,  is  reflated  by  the  fundamental  laws 
or  municipal  constitution  of  the  country 

By  our  Co",stitutioil  this  power  is  lodged  in  Congress.  Congress  shall 
have  power  "to  declare  war,  grant  letteis  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water." 

We  have  thus  far  been  considering  the  status  of  the  citizens  or  subjects 
of  a  country  at  the  breaking  out  of  a  public  war,  when  recognized  or 
declared  by  the  competent  power. 
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In  the  ease  of  a  rebellion,  or  resistance  of  a  portion  of  the  people  of  a 
country  against  the  estabUshed  government,  there  ia  no  doubt,  if  in  its  prog- 
ress and  enlargement  the  government  thus  sought  to  be  overthrown  sees 
fit,  it  may,  by  the  competent  power,  recognize  or  declare  the  existence  of  a 
Htate  of  civil  war,  which  will  draw  after  it  all  the  consequences  and  rights 
of  war  between  the  contending  parties  as  in  the  case  of  a  public  war.  Mr. 
Wheatou  observes,  speaking  of  civil  war,  "But  the  ^neral  usage  of 
nations  regards  such  a  war  aa  entitling  both  the  contending  parties  to  all 
the  rights  of  war  as  against  each  other,  and  even  as  respects  neutral  na- 
tions." It  is  not  to  be  denied,  therefore,  that  if  a  civil  war  existed  between 
that  portion  of  the  people  in  organized  insurrection  to  overthrow  this 
government  at  the  time  this  veaBel  and  cargo  were  seized,  and  if  she  was 
guilty  of  a  violation  of  the  blockade,  she  would  be  lawful  prize  of  war. 
But  before  this  insurrection  against  the  established  government  can  be 
dealt  with  on  the  footing  of  a  civil  war,  within  the  meaning  of  the  law  of 
nations  and  the  Constitution  of  the  United  States,  and  which  will  draw  after 
it  belligerent  rights,  it  must  be  recognized  or  declared  by  the  war-making 
power  of  the  government.  No  power  short  of  this  can  change  the  legal 
status  of  the  government  or  the  relations  of  its  citizens  from  that  of  peace 
to  a  state  of  war,  or  bring  into  existence  all  those  duties  and  obligations 
of  neutral  third  parties  growing  out  of  a  state  of  war.  The  war  power  of 
the  government  must  be  exercised  before  this  changed  condition  of  the 

fovernment  and  people  and  of  neutral  third  parties  can  be  admitted, 
here  is  no  difference  in  this  respect  between  a  civil  or  a  public  war. 

W  e  have  been  more  particular  upon  this  branch  of  the  case  than  would 
seem  to  be  required  on  account  of  any  doubt  or  difficultiee  attending  the 
subject  in  view  of  the  approved  works  upon  the  law  of  nations  or  from  the 
adjudication  of  the  courts,  but,  because  some  confusion  existed  on  the 
argument  as  to  the  definition  of  a  war  that  drew  after  it  all  the  rights  of 
priie  of  war.  Indeed,  a  great  portion  of  the  argument  proceeded  upon  the 
ground  that  these  rights  could  be  called  into  operation,  enemies'  property 
captuied,  blockades  set  on  foot,  and  all  the  rights  of  war  enforced  in  prize 
courts  bj  a  species  of  war  unknown  to  the  law  of  nations  and  to  the  Con- 
stitution of  the  United  States, 

An  idea  seemed  to  be  entertained  ihat  all  that  was  necessary  to  constitute 
a  war,  was  organized  hostility  in  the  district  of  country  in  a  state  of  rebel- 
lion (  that  conflicts  on  land  and  on  sea,  the  taking  of  towns  and  capture 
of  fleets,  in  fine,  the  magnitude  and  dimensions  of  the  resistance  against 
the  government,  constituted  war,  with  all  the  belligerent  rights  belon^ng 
to  civil  war.  With  a  view  to  enforce  this  idea,  we  had,  during  the  argu- 
ment, ah  imposing  historical  detail  of  the  several  measures  adopted  by  the 
Confederate  States  to  enable  them  to  resist  the  authority  of  tlie  general 
government,  and  of  many  bold  and  daring  acts  of  resistance  and  of  con- 
Hict.  It  was  said  that  war  was  to  he  ascertained  by  looking  at  the  armies 
and  navies  or  public  force  of  the  contending  parties,  and  the  battles  lost 
and  won ;  that  in  the  language  of  one  of  the  learned  counsel,  "  When- 
ever the  situation  of  opposing  hostilities  has  assumed  the  proportions  and 
pursued  the  methods  of  war,  then  peace  is  driven  out,  the  ordinary  authority 
and  administration  of  law  are  suspended,  and  war  in  fact  and  by  necessity 
is  the  status  of  the  nation  until  peace  is  restored  and  the  laws  resumed  their 
dominion." 

Now,  in  one  sense,  no  doubt  this  is  war,  and  may  be  a  war  of  the  most 
extensive  and  threatening  dimensions  and  effects,  but  it  is  a  statement 
simply  of  its  existence  in  a  material  sense,  and  has  no  relevancy  or  weight 
when  the  question  is,  what  constitutes  war,  in  a  legal  sense,  in  the  sense  of' 
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the  law  of  nations,  and  of  the  Constitution  of  the  United  St-ites  ?  For  i( 
must  be  a  war  in  this  sense  to  attach  to  it  all  the  consequence!>  that  belong 
to  belligerent  rights.  Instead,  therefore,  of  inquiring  after  armies  ana 
navies,  and  Tictones  lost  and  won,  or  organized  rebellion  against  the  gener- 
al government,  the  inquiry  should  be  into  the  law  of  nations  and  into  the 
municipal  fundamental  lawe  of  the  |overnment.  For  we  find  there,  that  to 
constitute  a  civil  war  in  the  sense  in  which  we  are  speaking,  before  it  can 
exist,  in  contemplation  of  law,  it  must  be  recognized,  or  declared  by  the 
sovereien  power  of  the  state,  and  which  sovereign  powers  by  our  Constitu- 
tion is  lodged  in  the  Congress  of  the  United  States ;  — civil  war,  therefore, 
under  our  system  of  government,  can  exist  only  by  an  act  of  Congress, 
which  requires  the  assent  of  two  of  the  great  departments  of  the  govern- 
ment, the  Executive  and  Legislative. 

We  have  thus  far  been  speaking  of  the  war  power  under  the  ConstitutioQ 
of  the  United  States,  and  as  known  and  recognized  by  the  law  of  nations. 
But  we  are  asked,  what  would  become  of  the  peace  and  integrity  of  the 
Union  in  case  of  an  insurrection  at  home  or  invasion  from  abroad  if  this 
power  could  not  be  exercised  by  the  President  in  the  recess  of  Congress, 
and  until  that  body  could  be  assembled  ? 

The  framers  of  the  Constitution  ftilly  comprehended  this  question,  and 
provided  for  the  contingency.  Indeed,  it  would  have  been  surprising  if 
they  had  not,  as  a  rebellion  had  occurred  in  the  State  of  Massachusetts 
while  the  Convention  was  in  session,  and  which  had  become  so  general  that 
it  was  quelled  only  by  calling  upon  the  military  power  of  the  State.  The 
Constitution  declares  that  Congiess  shall  have  power  "  to  provide  for  call- 
ing forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrec- 
tions, and  repel  invasions."  Another  clause,  "  that  the  President  shall  be 
commander-m-chief  of  the  army  and  navy  of  the  United  States,  and  of 
the  militia  of  the  several  States  when  called  into  the  actual  service  of  the 
United  States ,- "  and,  again,  "  he  shall  take  care  that  the  laws  shall  be 
faithfully  executed."  Congreaa  passed  laws  on  this  subject  in  1792  and 
1795.     1  United  States  Laws,  pp.  264,424. 

The  last  Act  jirovided  that  whenever  the  United  States  shall  be  invaded, 
or  he  in  imminent  danger  of  invasion  fiom  a  foreign  nation,  it  shall  be 
lawful  for  the  President  to  call  forth  such  number  of  militia  most  conve- 
nient to  the  place  of  danger,  and  in  case  of  insurrection  in  any  State  against 
the  government  thereof,  it  shall  be  lawful  for  the  President,  on  the  applica- 
tion of  the  Legislature  of  such  State,  if  in  session,  or  if  not,  of  the  Execu- 
tive of  the  Slate,  to  call  forth  such  number  of  militia  of  any  other  State  or 
States  as  he  may  judge  sufficient  to  suppress  such  insurrection. 

The  2d  section  provides,  that  when  the  laws  of  the  United  States  shall 
be  opposed,  or  the  execution  obstiucted  in  any  State  by  combinations  too 

[lowerful  to  be  suppressed  by  the  course  of  judicial  proceedings,  it  shall  be 
awful  for  the  President  to  call  forth  the  militia  of  such  State,  or  of  any 
other  State  or  States  as  may  be  necess        t      upp  uch  combinations- 

and  by  the  Act  3  March,  1807  {2  U.  S  Law  443)  t  is  provided  tha'. 
in  case  of  insurrection  or  obstruction    f  th     1  her  in  the   United 

States  or  of  any  State  or  Territory,  wh  t  lawf  1  f  r  the  President  to 
call  forth  the  miUtia  for  the  purpose  of  upp  e  ng  h  insurrection,  and 
causing  the  laws  to  be  executed,  it  shall  b  I  ftil  t  n  ploy  for  the  same 
purpose  such  part  of  the  land  and  na  al  f  f   h     United  States  as 

shai  be  judged  necessary. 

It  will  be  seen,  therefore,  that  ample  p  his  b  en  made  under  the 

Constitution  and  laws  against  any  sudd  n  a  d  un  i  ted  disturbance  of 
th )  public  peace  from  insurrection  at  h  m  n  from  abroad.     The 
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whole  military  and  naval  power  of  the  country  is  put  under  the  control  of 
the  President  to  meet  the  emergency.  He  may  call  out  a  force  in  propor- 
tion to  its  necessities,  one  regiment  or  fifty,  one  ship  of  war,  or  any  number 
at  his  discretion.  If,  like  the  insurrection  iu  the  State  of  Pennsylvania  in 
1793,  the  disturbance  is  confined  to  a  amall  district  of  country,  a  few  regi- 
ments of  the  militia  may  be  auftioient  to  suppress  it.  If  of  the  dimenai'in. 
of  the  present,  when  it  first  broke  out,  a  much  larger  force  would  be 
required.  But  whatever  ita  numbers,  whether  great  or  small,  that  may  he 
required,  ample  provision  is  here  made ;  and  whether  great  or  small,  the 
nature  of  the  power  is  the  same.  It  is  the  exercise  of  a  power  under  the 
municipal  laws  of  the  country  and  not  under  the  law  of  nations ;  and,  as 
we  see,  funiishes  the  most  ample  means  of  repelling  attacks  from  abroad 
or  suppressing  disturbances  at  home  until  the  assenihling  of  Congress,  who 
can,  if  it  be  deemed  necessary,  bring  into  operation  the  war  power,  and 
thus  change  the  nature  and  character  of  the  contest.  Then,  instead  of 
being  carried  on  under  the  municipal  law  of  1795,  it  would  be  under  the 
law  of  nations,  and  the  Acts  of  Congress  as  war  measures,  with  all  the  rights 
of  war. 

It  has  been  argued  .that  the  authority  conferred  on  the  President  by  the 
Act  of  1795  invests  hini  with  the  war  power.  But  the  obvious  answer  is, 
that  it  proceeds  fiom  a  different  clause  in  the  Constitution,  and  which  is 
given  for  different  purposes  and  objects,  namely,  to  execute  the  laws  and 
preserve  the  public  order  and  tranquillity  of  the  country  in  a  time  of  peace 
by  preventing  or  Huppressing  any  public  disorder  or  disturhance  by  foreign 
or  domestic  enemies.  Certainly,  if  there  is  any  force  in  this  argument, 
then  we  are  in  a  state  of  war  with  ail  the  rights  of  war,  and  all  the  penal 
consequences  attending  it  every  time  this  power  is  exercised  by  calling  out 
a  military  force  to  execute 'the  laws  or  to  suppress  insurrection  or  rebellion ; 
for  tiie  nature  of  the  power  cannot  depend  upon  the  numbers  called  out. 
If  so,  what  numbers  will  constitute  war  and  what  numbers  will  not?  It 
has  also  been  argued  that  this  power  of  the  President  from  necessity  should 
be  construed  as  vesting  him  with  the  war  power,  or  the  Eepublic  m^ht 
greatly  suffer  or  he  in  danger  from  the  attacks  of  the  hostile  party  before 
the  assembling  of  Congress.  But  we  have  seen  that  the  whole  military  and 
naval  force  are  in  his  hands  under  the  municipal  laws  of  the  country.  He 
can  meet  the  adversary  upon  land  and  water  with  all  the  forces  of  the 
government.  The  truth  is,  this  idea  of  the  existence  of  any  necessity  for 
clothing  the  President  with  the  war  power,  under  the  Act  of  1795,  is  sim- 
ply a  monstrous  exaggeration ;  for,  besides  having  the  command  of  the  whole 
of  the  army  and  navy,  Congrees  can  be  assembled  within  any  thirty  days, 
if  the  safety  of  the  country  requires  that  the  war  power  shall  be  brought 


The  Acts  of  1795  and  1807  did  not,  and  could  not  undet  the  Constitution, 
confer  on  the  President  the  power  of  declaring  war  against  a  State  of  this 
Union,  or  of  deciding  that  war  existed,  and  upon  that  ground  authorize 
the  capture  and  confiscation  of  the  property  of  every  citizen  of  the  State 
whenever  it  was  found  on  the  waters.  The  laws  of  war,  whether  the  war 
he  civil  or  inter  gmtes,  as  we  have  seen,  convert  every  citizen  of  the  hostile 
State  into  a  pubUe  enemy,  and  treat  him  accordingly,  whatever  may  have 
heen  hia  previous  conduct.  This  great  power  over  the  business  and  prop- 
erty of  the  citizen  is  reserved  to  the  legislative  department  by  the  express 
words  of  the  Constitution.  It  cannot  be  delegated  or  surrendered  to  the 
Executive.  Congress  alone  can  determine  whether  war  exists  or  should  be 
declared ;  and  until  they  have  acted,  no  citizen  of  the  State  can  be  punished 
in  his  person  or  property,  unless  he  has  committed  some  ofi'ence  against  a 
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law  of  Congreei  paaaed  before  the  act  was  committed,  which  made  it  a 
crime,  and  defined  the  punishmeat.  The  penalty  of  confiscation  for  tie  acts 
of  others  wili  which  he  had  no  concern  cannot  lawfully  be  inflicted. 

In  the  breakine  out  of  a  rebellion  against  the  established  government, 
the  usage  in  all  ciyiliied  countries,  in  its  first  stages,  la  to  suppress  it  by 
confining  the  public  forces  and  the  operations  of  the  government  against 
those  in  rebelhon,  and  at  the  same  time  extending  encouragement  and  sup- 
port to  the  loyal  people  with  a  view  to  their  cooperation  in  putting  down 
the  insurgents.  This  course  is  not  only  the  dictate  of  wisdom,  but  of  jus- 
tice. This  was  the  practice  of  England  in  Moranouth'a  rebellion  in  the 
reign  of  James  the  Second,  and  in  the  rebellions  of  1715  and  1745,  by  the 
Pretender  and  his  son,  and  also  in  the  beginning  of  the  rebellion  of  tha 
Thirteen  Colonies  of  1776.  It  is  a  personal  war  against  the  individuals 
engaged  in  resisting  the  authority  of  the  government.  This  was  the  char- 
acter of  the  war  of  our  Revolution  till  the  passage  of  the  Act  of  the  Par- 
liament of  Great  Britain  of  the  16th  of  George  Third,  1776.  By  that  act 
all  trade  and  commerce  with  the  Thirteen  Colonies  was  interdicted,  and  all 
ships  and  cargoes  belonging  to  the  inhabitants  subjected  to  forfeiture,  as  if 
the  same  were  the  ships  and  effects  of  open  enemies.  From  this  time  the 
war  became  a  territorial  civil  war  between  the  contending  parties,  with  all 
the  rights  of  war  known  to  the  law  of  nations.  Down  to  this  period  the 
war  was  personal  against  the  rebels,  and  encouragement  and  support  con- 
stantly extended  to  the  loyal  subjects  who  adhered  to  their  allegiance,  and 
although  the  power  to  make  war  existed  exclusively  in  the  King,  and  of 
course  this  personal  war  carried  on  under  hia  authority,  and  a  partial  exer- 
ciae  of  the  war  power,  no  captures  of  the  ships  or  cargo  of  the  rebels  as 
enemies'  property  on  the  sea,  or  confiscation  in  Prize  Courts  as  rights  of 
war,  took  place  until  after  the  passage  of  the  Act  of  Parliament.  Until 
the  passage  of  the  act  the  American  subjects  were  not  regarded  as  enemies 
in  the  sense  of  the  law  of  nations.  The  distinction  between  the  loyal  and 
rebel  subjects  was  constantly  observed.  That  act  provided  for  the  capture 
and  confiscation  aa  prize  of  their  property  as  if  the  same  were  the  property 
"  of  open  enemies."     Por  the  first  time  the  distinction  was  obliterated. 

So  the  war  carried  on  by  the  President  against  the  insurrectionary  dis- 
tricts in  the  Southern  States,  as  in  the  case  of  the  King  of  Great  Britain  in 
the  American  Revolution,  was  a  personal  war  against  those  in  rebellion, 
and  with  encouragement  and  support  of  loyal  citizens  with  a  view  to  their 
cooperation  and  aid  in  suppressing  the  insurgents,  with  this  difference,  as 
the  war-making  power  belonged  to  the  King,  he  might  have  recognized  or 
declared  the  war  at  the  beginning  to  be  a  civil  war,  which  would  draw  after 
it  all  the  rights  of  a  belligerent,  but  in  the  case  of  the  President  no  such 
power  existed;  the  war  therefore  from  necessity  was  a  personal  war,  until 
Congress  assembled  and  acted  upon  this  state  of  things. 

Down  to  this  period  the  only  enemy  recognized  by  the  government  was 
the  persons  engaged  in  the  rebellion  ;  all  others  were  peaceful  citizens, 
entitled  to  all  the  privileges  of  citizens  under  the  Constitution,  Certainly  it 
cannot  rightfttllv  be  said  that  the  President  has  the  power  to  convert  a  loyal 
citizen  into  a  belligerent  enemy,  or  confiscate  his  property  aa  enemy's 
property. 

Congress  assembled  on  the  call  for  an  extra  session  the  4th  of  July,  1861, 
and  among  the  first  acts  passed  was  one  in  which  the  President  was  author- 
ized by  proclamation  to  interdict  all  trade  and  intercourse  between  all  the 
inhabitants  of  States  in  insurrection,  and  the  rest  of  the  United  States,  sub- 
jecling  vessel  and  cargo  to  capture  and  condemnation  as  prize,  and  also  to 
direjt  the  capture  of  any  ship  or  vessel  belonging  in  whole  or  in  part  to 
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ftny  inhabitant  of  a  State  whose  inhahitanta  are  declared  hj-  the  proclama- 
tion to  be  in  a  state  of  insun'ection,  found  at  sea  or  in  any  part  of  the  rest 
of  the  United  States,  Act  of  Congress  of  13th  of  July,  1861,  sees.  6,  6. 
The  4th  section  also  authorized  the  President  to  cloae  anv  port  in  a  Collec- 
tion District  obstructed  bo  that  the  revenue  could  not  be  collected,  and  provid- 
ed for  the  capture  and  condemnation  of  any  vessel  attempting  to  enter. 

The  President's  Proclamation  was  issued  on  the  16th  of  August  follow- 
ing, and  embraced  Georgia,  North  and  South  Carolina,  part  of  Virginia, 
Tennessee,  Alabima,  Louisiana,  Texas,  Arkansas,  Mississippi,  and  Florida. 
This  Act  of  Congress,  we  think,  recognized  a  state  of  civil  war  between 
tlie  government  and  the  Confederate  States,  and  made  it  territorial.  The 
Act  of  Parliament  of  1776,  which  converted  the  rebeUion  of  the  Colonies 
into  a  civil  territorial  war,  resembles,  in  its  leading  features,  the  act  to 
which  we  have  referred.  Government,  in  recognizing  or  declaring  the 
e  of  a  civil  war  between  itself  and  a  portion  of  the  people  in  insur- 
usually  modifies  its  efl'ecta  with  a  view,  as  far  as  practicable,  to  favor 
■cent  and  loyal  citizens  or  subjects  involved  in  the  war.  It  is  only 
the  urgent  necessities  of  the  government,  arising  from  the  magnitude  of  the 
resistance,  that  can  excuse  the  conversion  of  the  personal  into  a  territorial 
war,  and  thus  confound  all  distinction  between  guilt  and  innocence ; 
hence  the  modification  in  the  Act  of  Parliament  declaring  the  territorial 

It  is  found  in  the  44th  section  of  the  Act,  which,  for  the  encouragement 
of  well  affected  persona,  and  to  afford  speedy  protection  to  those  desirous 
of  returning  to  their  allegiance,  provided  for  declaring  such  inhabitants  of 
any  colony,  county,  town,  port,  or  place,  at  peace  with  his  majesty,  and 
after  such  notice  by  proclamation  there  should  be  no  further  captitces.  The 
Act  of  13th  of  July  provides  that  the  President  may,  in  his  discretion,  per- 
mit commercial  intercourse  with  any  such  part  of  a  State  or  section,  the  in- 
habitants of  which  are  declared  to  he  in  a  state  of  insurrection  (§  5), 
obviously  intending  to  favor  loyal  citizens,  and  encourage  others  to  return 
to  their  loyalty.  And  the  8th  section  provides  that  the  Secret'uy  of  the 
Treasury  may  mitigate  or  remit  the  forfeitures  and  pa!  ed  under 

the  act.  The  Act  of  Slst  July  is  also  one  of  a  k  dr  d  ha  ter.  That 
appropriates  $2,000,000  to  be  expended  under  th  h  n  j     f    he  Presi- 

dent in   supplying   and   delivering   aims  and  mm  f  w      to   loyal 

citizens  residing'  in  any  of  the  States  of  which  the  mh  b  tan  in  rebel- 

lion, or  in  which  it  may  bo  threatened.     We  agr        h  h  t  the  Act 

13th  July,  1861,  recognized  a  state  of  civil  wa     b  n    h    g  vemment 

and  the  people  of  the  States  described  in  that  proclamation. 

The  cases  of  the  United  Slates  vs.  Palmer  (3  Wh.  610);  Divina 
PaatoTa,  and  4  Ibid,  S2,  and  that  class  of  cases  to  be  found  in  the  reports 
are  referred  to  as  furnishing  authority  for  the  exercise  of  the  war  power 
claimed  for  the  President  in  the  present  case.  These  cases  hold  that  when 
the  government  of  the  United  States  recognizes  a  state  of  civil  war  to 
exist  between  a  foreign  nation  and  her  colonies,  but  remaining  itself 
neutral,  the  courts  are  bound  to  consider  as  lawful  all  those  acts  which  the 
new  government  may  direct  against  the  enemy ;  and  we  admit  the  President, 
who  conducts  the  foreign  relations  of  the  government,  may  fitly  recognize, 
or  refuse  to  do  so,  the  existence  of  civil  war  in  the  foreign  nation  under  the 
circumstances  stated. 

But  this  is  a  very  different  question  from  the  one  before  us,  which  is, 
whether  the  President  can  recognize  or  declare  a  civil  war,  under  the  Con- 
stitution, with  ail  its  belligerent  rights,  between  his  own  government  and  a 
portion  of  its  citizens  in  a  state  of  insurrection.  That  power,  aa  we  have 
seen,  belongs  to  Congress.     We  agree,  when  such  a  wai    ' '     ' 
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The  case  of  Luther  vs.  Borden,  et  al.  (7  Hon.,  45),  which  arose  out  of 
the  attempt  of  an  asaumed  new  goyernment  in  the  State  to  overthrow  the 
old  and  established  government  of  Rhode  Island  by  arms.  The  Legislature 
of  the  old  government  had  established  martial  law,  and  the  Chief  Justice,  in 
delivering  the  opimon  of  the  court,  observed,  among  other  things,  that  "if 
the  government  of  Rhode  Island  deemed  the  armed  opposition  so  formida- 
ble and  so  ramified  throughout  the  State  as  to  require  the  use  of  its  miiitaiy 
force,  and  the  declaradon  of  martial  law,  we  see  no  ground  upon  which  this 
court  can  question  its  authority.  It  was  a  state  of  war,  and  tne  established 
government  resorted  to  the  rights  and  usages  of  war  to  maintain  itaelf  and 
overcome  the  unlawful  opposition." 

But  it  is  only  necessary  to  say,  that  the  term  "war"  must  necessarily 
have  been  used  here  by  the  Chief  Justice  in  its  popular  sense,  and  not  as 
known  to  the  law  of  nations,  as  the  State  of  Rhode  Island  confessedly  pos- 
sessed no  power  under  the  Federal  Constitution  to  declare  war. 

Congress,  on  the  6th  of  August,  1862,  passed  an  Act  confirming  all  acts, 
proclamations,  and  orders  of  the  President,  after  the  4th  of  March,  1861, 
respecting  the  army  and  navy,  and  legalizing  them,  so  far  as  was  competent 
for  that  body,  and  it  has  been  suggested,  but  scarcely  argued,  that  this 
legislation  on  the  subject  had  the  efiect  to  bring  into  existence  an  ex  post 
facto  civil  war,  with  all  the  rights  of  capture  and  confiscation,  jure  belli, 
from  tlie  date  referred  to.  An  ex  pout  facto  law  ia  defined,  when,  after  an 
action,  indifferent  in  itself,  or  lawful,  is  committed,  the  Legislature  then,  for 
the  first  time,  declares  it  to  have  been  a  crime,  and  inflicts  punishment  upon 
the  person  who  committed  it.  The  principle  is  sought  to  be  appKed  in  this 
ease.  Properly  of  the  citizen  or  foreign  subject  engaged  in  lawful  trade  at 
the  time,  and  illegally  captured,  which  must  be  taken  as  true  if  a  confirma- 
tory act  be  necessary,  may  he  held  and  confiscated  by  subsequent  legislation. 
In  other  words  trade  and  commerce  authorized  at  the  time  by  acts  of  Con- 
gress and  treaties,  may,  by  ex  post  faeto  legislation,  be  changed  into  illicit 
trade  and  commerce  with  all  its  penalties  and  forfeitures  annexed  and 
enforced.  The  instance  of  the  seizure  of  the  Dutch  ships  in  1803  by  Great 
Britain  before  the  war,  and  confiscation  after  the  declaration  of  war,  which 
is  well  known,  is  referred  to  as  an  authority.  But  there  the  ships  were 
seized  by  the  war  power,  the  orders  of  the  government,  the  seizure  being  a 
partial  exercise  of  that  power,  and  which  was  soon  after  exercised  in  full. 

The  precedent  is  one  which  has  not  received  the  approbation  of  jurists, 
and  is  not  to  be  followed.  See  W.  B.  Lawrence,  2d  ed.  Wheaton'a  Element 
of  Int.  Law,  pt.  4,  ch.  1,  sec  11,  and  note.  But,  admitting  its  full  weight, 
it  affords  no  authority  in  the  present  case.  Here  the  captures  were  without 
any  constitutional  authority,  and  voidj  and,  on  principle,  no  subsequent 
ratification  could  make  them  valid. 

Upon  the  whole,  after  the  moat  careful  consideration  of  this  case  which 
the  pressure  of  other  duties  has  admitted,  I  am  compelled  to  the  conclusion 
that  no  civE  war  existed  between  thia  government  and  the  States  in  insur- 
rection till  recognized  by  the  Act  of  Congress  13tli  of  July,  1861  ;  that  the 
President  does  not  possess  the  power  under  the  Constitution  to  declare  war 
or  recognize  its  existence  within  the  meaning  of  the  law  of  nations,  which 
carries  with  it  belligerent  rights,  and  thus  change  the  country  and  all  its 
citizens  from  a  state  of  peace  to  a  state  of  war ;  that  this  power  belongs 
exclusively  to  the  Congress  of  the  United  States,  and,  consequently,  that 
the  President  had  no  power  to  set  on  foot  a  blockade  under  the  law  of 
nations,  and  that  the  capture  of  the  vessel  and  cargo  in  this  case,  and  in  all 
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cases  before  us  in  which  the  capture  occurred  be      e   I  e  1  f  J  ily,  19G1. 

for  breach  of  blockade,  or  as  enemies'  property  re  egal  a  d  void,  and 
that  the  decrees  of  condemnation  ahould  be  re  ersed  and  he  essel  and 
cargo  restored. 

Mr.  Chief  Justice  Taney,  Mr.  Justice  Catrov  and  M  Justice 
Cliffoed,  concurred  in  the  Dissenting  Opinion  of  Mr  J  st   e  Nelson. 

From  the  foregoing  opinion  of  the  judges  wlio  dissented  from  the  opin- 
ion of  the  majority  of  the  Court,  it  wdl  be  seen  that  the  Court  were  antmi- 
moua  on  several  great  questions  treated  of  in  the  preceding  work.  The 
judges  all  agree  in  conaidering  a  civil  vmr  (with  all  the  consequences  to  the 
residmla  of  the  seceding  States  of  b,  public  territorial  toac)  to  have  existed 
since  the  ad  of  July  \Wt,  1861,  and  stiU  to  exist.  The  question  on  which 
the  judges  differed  waa,  whether  the  rebellion  was  or  was  not  a  civil  terri- 
torial war  prior  to  this  Act  of  Oongress. 

Among  the  points  thus  authoritatively  settled  by  agreement  of  ail  the 
judges,  are  these  :  — 

1.  Since  July  13th,  1861,  there  has  existed  between  the  United  States 
and  the  Confederate  States  a  civil,  territorial  tear. 

2.  That  the  United  States,  since  that  time,  have  full  belligerent  rights 
against  aU  persons  residing  in  the  rebellious  districts. 

3.  That  whether  the  inhabitants  of  the  rebellious  districts  are  guilty  or 
innocent,  loyal  or  disloyal,  such  persona  are,  in  the  eye  of  the  law,  belliger- 
ent enemies,  and  the;/  and  their  properti/  are  sul^'eet  to  the  latos  of  viar. 
"  The  laws  of  war,  whether  the  war  be  civil  or  inter  geaies,  converts  every 
citizen  of  the  hostile  State  into  li  public  enemy,  and  treats  him  accordingly, 
whatever  may  have  been  his  previous  conduct." 

4.  All  the  rights  of  war  now  may  be  lavfvlly  and  constitutionally  exercised 
against  all  the  inhuiitaids  of  the  seceded  States. 

The  following  extract  ftom  the  same  opinion  shows  what  some  of  these 
bdligerent  rights  are :  — 

"  The  legal  consequences  resulting  from  a  state  of  war  between  two 
countries,  at  this  dav,  are  well  understood,  and  will  be  found  described  in 
every  approved  work  on  the  subject  of  international  law.  The  people  of 
the  two  countries  immediately  become  enemies  of  each  other ;  all  inter- 
course, commercial  or  otherwise,  between  them  unlawful ;  all  contracts 
existing  at  the  commencement  of  the  war  suspended,  and  all  made  during  its 
teisience  utterly  void.  The  insurance  of  enemies'  property,  the  drawing  of 
bills  of  exchange  or  purchase  in  the  enemy's  country,  the  remission  of  bills 
or  money  to  it,  are  illegal  and  void.  Existing  partnersh^s  between  citizens 
or  subjects  of  the  two  countries  are  dissolved,  and  in  fine,  interdiction  of 
trade  and  trtiercourse,  direct  or  indirect,  is  absolute  ajid  complete  by  tne 


adverse  party,  as  enemies'  property,  with  certain  qualifications  as  it  respects 
property  on  land.  (8  Cranch,  110,  Brotm  vs.  United  States.)  All  treaties 
between  the  belligermt  parties  are  annulled.  The  ports  of  the  respective 
countaies  may  be  blockaded,  and  letters  of  marque  and  reprisal  granted 
as  rights  of  war,  and  the  law  of  prize,  as  defined  by  the  law  of  nations, 
comes  into  full  and  complete  operation,  resulting  from  maritime  captures 
'ure  belli.  War  also  effects  a  change  in  the  mutual  relations  of  all  States 
or  countries,  not  directly,  as  in  case  of  belligerents,  but  immediately  and 
indirectly,  though  they  take  no  part  in  the  contest,  but  remain  neutral. 

"  The  great  and  pervading  change  in  the  condition  of  a  country,  and  in 
the  relations  of  all  her  citi^ens  and  subjects,  external  and  infernal,  from  a 
stale  of  peace,  is  the  immediate  effect  and  result  of  a  state  of  war," 
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PREFACE    TO    MILITARY    ARRESTS. 


In  November,  1862,  when  the  author  was  first  requested  by  the 
GoTemment  to  act  as  Solicitor  and  special  counsel  of  the  War  Depart- 
ment, civil  suits  and  criminal  prosecutions  were  pending  against  mil- 
itary officers  and  other  persons  who  act  ng  under  oidere  of  the  War 
Department,  had  arrested  and  detained  in  custody  fi'izens  of  the 
United  States,  and  aliens.  It  was  a  pirt  ot  the  duty  assigned  to  him 
to  instruct  counsel  employed  in  difi'i.rent  parts  of  the  country  for  the 
defence  of  those  who  had  been  wronj^tuUy  >(ub|eetel  to  such  proceed 
ings  by  reason  of  their  obedience  to  orders  Vs  time  advinced  suits 
and  prosecutions  multiplied,  involving  men  in  hi^h  p  sitioi  Treason 
reared  its  head  in  many  shapes  and  m  many  places  in  the  Northern 
States.  Attempts  were  constantly  made  t)  bring  the  judicial  power 
of  individual  States  into  collision   with   the  military  forces  of  the 

In  all  such  cases,  it  was  essential  to  preserve  the  power  and  dignity 
of  the  G-eneral  Government  unimpaired,  and  at  the  same  time  to  avoid 
open  rupture  with  the  courts}  hence  it  was  desirable  to  meet  and  foil 
the  secret  enemies  of  their  country  by  the  use  oi  judicial  weapons. 
The  stem  demands  of  military  necessity  were  to  be  reconciled  with  the 
maintenance  of  civil  liberty,  and  with  the  preservation  of  local  self- 
government.  It  became  necessary  to  =!how  that  when  in  time  of  war, 
the  life  of  the  body  pilitic  wai  m  danger  the  surgeon  s  knile  was  the 
only  instrument  by  which  that  life  could  be  saved 

The  judicial  mind  was  then  far  from  Lomprehending  either  the 
perilous  condition  of  public  affairs  the  change  wrought  hy  civil  war  in 
the  rights,  powers,  and  duties  of  the  bench  or  the  danger  of  destroying 
the  government  itself  by  collision  between  its  Political  and  Judicial 
Departments.  The  powers  of  war,  the  rights  of  war,  and  the  courts  of 
war,  seemed  equally  strange  and  alarming;  and  it  is  a  gratifying  proof 
of  the  learning  and  wisdom  of  the  bench,  of  the  bar,  and  of  Con- 
gress, that  recognition  and  sanction  of  doctrines  of  constitutional  law, 
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whict  two  years  ago  were  confined  to  a  few  individuals,  have  now 
become  so  general  among  our  most  eminent  judges,  lawyers,  and  legis- 
lators. 

The  following  pages  on  Military  Arrests  were  written  in  the  winter 
and  spring  of  1862-B,  in  order  to  express,  in  a  form  convenient  for 
transmission  to  counsel  acting  under  his  instructions,  the  views  of  the 
author  on  the  general  legal  principles  on  which  military  arrests  are 
justifiable  and  defensible.  They  contain  in  more  extended  form  the 
same  doctrines  of  constitutional  law  expressed  in  the  War  Powers, 
page  83  ;  and  were  originally  published  and  distributed  hy  order  of 
the  Secretary  of  War. 

W.  TV. 
War  Depaktment, 
Washington,  June  30, 1864. 
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The  people  of  the  United  States,  having  made  greal 
sacrifices  to  secure  and  perpetuate  the  blessings  of  civil 
liberty,  demand,  in  time  of  peace,  protection  and  se- 
curity in  the  enjoyment  of  all  rights  guaranteed  to 
them  by  the  Constitution.  But  civil  war  has  com- 
pelled the  government  to  use  its  war  powers  of  seizing 
property  and  of  capturing  persons  by  military  authority. 
Such  seizures  and  captures  have  been  regarded  as  a 
wrongful  use  of  arbitrary  power,  and  have,  therefore, 
been  looked  upon  with  alarm.  For  this  reason  loyal 
citizens  have,  in  some  instances,  made  the  mistake 
of  setting  up  unjustifiable  claims  in  behalf  of  public 
enemies,  asserting  for  them  the  privilege  of  freedom 
from  military  arrest,  or  of  discharge  from  imprison- 
ment, and  have  thus,  unintentionally,  aided  the  rebel- 
lion by  striving  to  prevent  our  military  forces  from 
temporarily  restraining  persons  acting  in  open  hostility 
against  them.  A  careful  examination  of  the  powers 
and  duties  of  the  government  will  show  that  arrests  of 
persons  and  seizures  of  property  may  be  made  by  mili- 
tary authority,  in  time  of  rebellion,  without  destroying 
our  liberty  or  violating  the  Constitution  ;  and  that  we 
need  not  overstate  the  claims  of  traitors  in  order  to  se- 
cure the  rights  of  citizens. 
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CIVIL  WAB  CHANGES  OUK  L.IBBKTIES. 

In  time  of  civil  war  every  citizen  must  needs  be  cur- 
tailed of  some  of  his  accustomed  privileges.  Soldiers 
and  sailors  give  up  much  of  their  personal  liberty  by 
rendering  themselves  liable  to  obey  the  orders  of  their 
commanding  officers.  All  subjects  of  our  government 
capable  of  bearing  arms  may  be  enrolled  in  the  forces 
of  the  United  States,  and  are  liable  to  be  made  sol- 
diers. Our  property  is  liable  to  be  diminished  by  unu- 
sual taxes,  or  wholly  appropriated  to  public  use,  or  de- 
stroyed on  the  approach  of  an  enemy.  Trade  and 
commercial  intercourse  with  our  adversaries  are  no 
longer  lawful.  Civil,  municipal,  constitutional  and  in- 
ternational rights  are  all  affected  by  the  existence  of 
civil  war.  Shall  those  who  are  disloyal  or  hostile  to  the 
Union  complain  that  their  privileges  are  also  modified 
in  order  to  protect  the  country  from  their  own  miscon- 
duct? 

Some  reference  to  the  general  war  powers  of  tbe 
President  being  essential  to  an  explanation  of  the  sub- 
ject of  miliiary  arrests,  it  has  been  found  most  conven- 
ient to  repeat,  in  this  connection,  the  following  ex- 
tracts, which  may  be  found  in  a  preceding  chapter.* 

GENERAL  WAR  POWERS  01''  THE  PRESIDENT. 

"  It  is  not  intended  (in  this  chapter)  to  explain  the 
general  war  powers  of  the  President.  They  are  prin- 
cipally contained  in  the  Constitution,  Art.  11.,  Sect.  1, 
CI.  1  and  7 ;  Sect  2,  CI.  1 ;  Sect.  3,  CI.  1 ;  and  in  Sect. 
1,  CI.  1,  and  by  necessary  implication  in  Art.  I.,  Sect.  9 
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CI.  2.  By  Art.  11,  Sect.  2,  the  President  is  made  com- 
mander-in-chief of  the  army  and  navy  of  the  United 
States,  and  of  the  militia  of  the  several  States  when 
called  into  the  service  of  the  United  States.  This 
clause  gives  ample  powers  of  war  to  the  President, 
when  the  army  and  navy  are  lawfully  in  '  actual  ser- 
vice.' His  military  authority  is  supreme,  under  the 
Constitution,  while  governing  and  regulating  the  land 
and  naval  forces,  and  treating  captures  on  land  and 
water  in  accordance  with  such  rules  as  Congress  may 
have  passed  in  pursuance  of  Art.  I.,  Sect  8,  CI.  11,  14. 
Congress  may  effectually  control  the  military  power, 
by  refusing  to  vote  supplies,  or  to  raise  troops,  and  by 
impeachment  of  the  President ;  but  for  the  military 
movements,  and  measures  essential  to  overcome  the 
enemy  —  for  the  general  conduct  of  the  war — the 
President  is  responsible  to  and  controlled  by  no  other 
department  of  government  His  duty  is  to  uphold  the 
Constitution  and  enforce  the  laws,  and  to  respect  what- 
ever rights  loyal  citizens  are  entitled  to  enjoy  in  time 
of  civil  war,  to  the  fullest  extent  that  may  be  consistent 
with  the  perf'irniaiice  of  the  military  duty  imposed  on 
him.* 

"  What  is  the  extent  of  the  military  power  of  the 
President  over  the  persons  and  property  of  citizens  at 
a  distance  from  the  seat  of  war  —  whether  he  or  the 
War  Department  may  lawfully  order  the  arrest  of  citi- 
zens in  loyal  States  on  reasonable  proof  that  they  are 
either  enemies  or  aiding  the  enemy  ;  or  that  they  arc 
spies  or  emissaries  of  rebels  sent  to  gain  information 
for  their  use,  or   to  discourage   enlistments ;  whether 
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martial  law  may  be  extended  over  such  places  as  the 
commander  deems  it  necessary  to  guard,  even  though 
distant  from  any  battle-field,  in  order  to  enable  him  to 
prosecute  the  war  effectually;  whether  the  writ  of 
habeas  corpus  may  be  suspended,  as  to  persons  under 
military  arrest,  by  the  President,  or  only  by  Congress 
(on  which  point  judges  of  the  United  Stiites  courts 
disagree) ;  whether,  in  time  of  war,  all  citizens  are 
liable  to  military  arrest,  on  reasonable  proof  of  their 
aiding  or  abetting  the  enemy,  or  whether  they  are 
entitled  to  practise  treason  until  indicted  by  some 
grand  jury  (thus,  for  example,  whether  Jefferson  Davis, 
or  General  Lee,  if  found  in  Boston,  could  be  arrested 
by  military  authority  and  sent  to  Fort  Warren)  ; 
whether,  in  the  midst  of  wide-spread  and  terrific  war, 
those  persons  who  violate  the  laws  of  war  and  the 
laws  of  peace,  traitors,  spies,  emissaries,  brigands,  bush- 
whackers, guerrillas,  persons  in  the  free  States  supply- 
ing arms  and  ammunition  to  the  enemy,  must  all  be 
proceeded  against  by  civil  tribunals  only,  under  due 
forms  and  precedents  of  law,  by  the  tardy  and  inefiec- 
tual  machinery  of  arrests  by  marshals,  who  can  rarely 
have  means  of  apprehending  them,  and  of  grand  ju- 
ries, who  meet  twice  a  year,  and  could  seldom,  if 
ever,  seasonably  secure  the  evidence  on  which  to  in- 
dict them ;  whether  government  is  not  entitled  by 
military  power  to  prevent  the  traitors  and  spies,  by 
arrest  and  imprisonment,  from  doing  the  intended 
mischief,  as  well  as  to  punish  them  after  it  is  done; 
whether  war  can  be  carried  on  successfully,  without 
the  power  to  save  the  army  and  navy  from  being  be- 
trayed and  destroyed  by  depriving  any  citizen  tem- 
porarily of  the  power  of  acting  as  an  enemy,  when- 
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ever  there  is  reasonable  cause  to  suspect  him  of  being 
one  ;  whether  these  and  similar  proceedings  are,  or  are 
not,  in  violation  of  any  civil  rights  of  citizens  under 
the  Constitution,  are  questions  to  which  the  answers 
depend  on  the  construction  given  to  the  war  powers 
of  the  Executive.  Whatever  any  commander-in-chief, 
in  accordance  "With  the  usual  practice  of  carrying  on 
war  among  civilized  nations,  may  order  his  army  and 
navy  to  do,  is  within  the  power  of  the  President  to 
order  and  to  execute,  because  the  Constitution,  in  ex- 
press terms,  gives  him  the  supreme  command  of  both. 
If  he  makes  war  upon  a  foreign  nation,  he  should  be 
governed  by  the  law  of  nations;  if  lawfully  engaged  in 
civil  war,  he  may  treat  his  enemies  as  subjects  and  as 
belligerents. 

"  The  Constitution  provides  that  the  government  and 
regulation  of  the  land  and  naval  forces,  and  the  treat- 
ment of  captures,  should  be  according  to  law;  but  it 
imposes,  in  express  terms,  no  other  qualification  of  the 
war  power  of  the  President.  It  does  not  prescribe  any 
territorial  limits,  within  the  United  States,  to  which  his 
military  operations  shall  be  restricted  ;  nor  to  which 
the  picket  guards  or  military  officers  (sometimes  called 
provost  marshals)  shall  be  confined.  It  does  not  exempt 
any  person  making  war  upon  the  country  or  aiding 
and  comforting  the  enemy,  from  being  captured,  or  ar- 
rested, wherever  he  may  be  found,  whether  within  or 
beyond  the  lines  of  any  division  of  the  army.  It  does 
not  provide  that  public  enemies,  or  their  abettors,  shall 
find  safe  asylum  in  any  part  of  the  United  States  where 
military  power  can  reach  them.  It  requires  the  Presi- 
dent, as  an  executive  magistrate,  in  time  of  peace,  to 
see  that  the  laws  existing  in  time  of  peace  are  faithfully 
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executed  ;  and  as  commander-in-chief,  in  time  of  war, 
to  see  that  the  laws  of  war  are  executed.  In  doing 
both  duties  he  is  strictly  obeying  the  Constitution." 

MAKIIAL  LAW  IS  THE  LAW  OF  WAE. 

It  consists  of  a  code  of  rules  and  principles  regulat- 
ing the  rights,  liabilities,  and  duties,  the  social,  munici- 
pal, and  international  relations,  in  time  of  war,  of  all 
persons,  whether  neutral  or  belligerent.  These  rules 
are  liable  to  inodification  in  the  United  States  by  statr- 
utes  usually  termed  "militar}'  law,"  or  "articles  of 
war,"  and  by  the  "rules  and  regulations  made  in  pur- 
suance thereof" 

FOUNDATION  Of  MAUTIAI,  LAW. 

Municipal  law  is  founded  upon  the  necessities  of  so- 
cial organization.  Martial  law  is  founded  upon  the 
necessities  of  war.  Whatever  compels  a  resort  to  war, 
compels  the  enforcement  of  the  laws  of  war. 


The  objects  and  purposes  for  which  war  is  inaugu- 
rated require  the  use  of  the  instrumentalities  of  war. 
"When  the  law  of  force  is  appealed  to,  force  must  be 
sufficiently  untrammelled  to  be  effectual.  Military 
£ower  must  not  be  restrained  from  reaching  the  pub- 
lic enemy~in  allTocalities,  under  all  disguise'sr~In  war 
there  should  be  no  asylum  for  treason.  TEe  segis  of 
law  should  not  cover  a  traitor.  A  public  enemy, 
wherever  found  in  arms,  may,  if  he  resists,  be  killed, 
or  captured,  and  if  captured  he  may  be  detained  as  a 
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prisoner.  The  purposes  for  which  wnr  is  carried  on 
may  and  must  be  accomplished.  If  it  is  justifiable  to 
commence  and  continue  war,  then  it  is  justifiable  to 
extend  the  operations  of  war  until  they  shall  have 
completely  attained  the  end  for  which  it  was  com- 
menced, by  the  use  of  all  means  employed  in  accord- 
ance with  the  rules  of  civilized  warfare.  And  among 
those  means  none  are  more  famiHar  or  more  essential 
than  that  of  capturing,  or  arresting  and  confining  the 
enemy.  Necessity  arbitrates  the  rights  and  the  meth- 
ods of  war.  Whatever  hostile  military  act  is  essential 
to  public  safety  in  civil  war  is  lawful. 

POWERS  AKD  RESrOKSlBILIl'lES  OF  MtLTTARY  COMMANDERS. 

"The  law  of  nature  and  of  nations  gives  to  beUiger- 
ents  the  right  to  employ  such  force  as  may  be  neces- 
sary in  order  to  obtain  the  object  for  which  the  war 
was  undertaken."  Beyond  this  the  use  of  force  is 
unlawful.  This  necessity  forms  the  limit  of  hostile 
operations. 

We  have  the  same  rights  of  war  against  the  allies 
or  associates  of  an  enemy  as  against  the  principal  bel- 
ligerent. 

When  military  forces  are  called  into  service  for  the 
purpose  of  securing  the  public  safety,  they  may  law- 
fully obey  military  orders  made  by  their  superior  ofB- 
■cers.  The  commander-in-chief  is  responsible  for  the 
mode  of  carrying  on  war.  He  determines  the  persons 
■or  people  against  whom  his  forces  shall  be  used.  He 
alone  is  constituted  the  judge  of  the  nature  of  the  exi- 
gency, of  the  appropriate  means  to  meet  it,  and  of  the 
hostile  character  or  purposes  of  individuals  whose  con- 
duct gives  him  cause  to  believe  them  to  be  enemies. 
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His  right  to  seize,  capture,  detain  and  imprison  such 
persons  is  as  unquestionable  as  his  right  to  carry  on 
war.  The  extent  of  the  danger  he  is  to  provide 
against  must  be  determined  by  him ;  he  is  responsi- 
ble, if  he  neglects  to  use  the  means  of  meeting  or 
avoiding  it. 

The  nature  of  the  difficulty  to  be  met  and  the  object 
to  be  accomplished  afford  the  true  measure  and  limit  of 
the  use  of  military  powers.  The  military  commander 
must  judge  who  the  public  enemy  are,  where  they  are, 
what  degree  of  force  shall  be  used  against  them,  and 
what  warlike  measures  are  best  suited  to  conquer  or 
effectually  restrain  them  from  future  mischief  If  the 
enemy  be  in  small  force,  they  may  be  captured  by  tm- 
other  small  force ;  if  the  enemy  be  a  single  individual, 
he  may  be  captured  by  a  provost  guard  or  marshal.  If 
an  officer,  in  the  honest  exercise  of  his  duty,  makes  a 
mistake  in  arresting  a  friend  instead  of  an  enemy,  or  in 
detaining  a  suspicious  person,  who  may  be  finally  lib- 
erated, he  is  not  responsible  for  such  error  in  criminal 
or  civil  courts. 

Any  other  rule  would  render  war  impracticable,  and, 
by  exposing  soldiers  to  the  hazard  of  ruinous  litigation 
if  held  liable  to  civil  tribunals,  would  render  obedience 
to  orders  dangerous,  and  thus  would  break  down  the 
discipline  of  armies. 

A  EKE  ST  9  ON  SUSPICION. 

Arrests  or  captures  of  persons  whose  conduct  gives 
reasonable  cause  to  suspect  that  they  contemplate  acts 
of  hostility,  are  required  and  justified  by  military  and 
martial  law.     Such  arrests   are    precautionary.      The 
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detention  of  such  suspected  persons  by  military  author- 
ity is,  for  the  same  reason,  necessary  and  justifiable* 

Nothing  in  the  Constitution  or  laws  can  define  the 
possible  extent  of  any  mihtary  danger.  Nothing  there- 
fore in  either  of  them  can  fix  or  define  the  extent  of 
power  necessary  to  meet  the  emergency,  to  control  the 
military  movements  of  the  army,  or  of  any  detachments 
from  it,  or  of  any  single  officer,  provost  marshal,  or  pri- 
vate. 

Hence  it  is  worse  than  idle  to  attempt  to  lay  down 
rules  of  law  defining  the  territorial  limits  of  military 
operations,  or  of  martial  law,  or  of  captures  and  ar- 
rests. 

Wherever  danger  arises,  there  should  go  the  military 
means  of  defence  or  safeguard  against  it.  Wherever  a 
single  enemy  makes  his  appearance,  there  he  should  be 
arrested  and  restrained. 


ABUSE  OF  POWER  Of  ARREST. 

The  power  of  arrest  and  imprisonment  is  doubtless 
liable  to  abuse.  But  the  Habihty  to  abuse  docs  not 
prove  that  the  power  does  not  exist.  "There  is  no 
power,"  says  the  Supreme  Court,  "that  is  not  suscepti- 
ble of  abuse.  The  remedy  for  this,  as  well  as  for  all 
other  official  misconduct,  if  it  should  occur,  is  to  be 
found  in  the  Constitution  itself  In  a  free  government 
the  danger  must  be  remote,  since  in  addition  to  the 
high  qualities  which  the  Executive  must  be  presumed 
to  possess  of  pubhc  virtue,  and  honest  devotion  to  the 
public  interests,  the  frequency  of  elections,  and  the 
watchfulness  of  the  representatives  of  the  nation,  carry 
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with  them  all  the  checks  which  can  be  useful  to  guard 
against  usurpation  or  wanton  tyranny."  * 

SAFEGUAEDS. 

Our  safeguards  against  the  abuse  of  military  power 
are  found,  not  in  the  denial  of  its  existence,  not  in  de- 
priving ourselves  of  its  protection  in  time  of  public 
danger,  but  in  the  civil  responsibility  of  officers  for 
acts  not  justified  by  martial  law,  in  the  right  to  im- 
peach the  President  if  he  wilfully  fails  to  execute  the 
laws,  in  the  frequent  change  of  public  officers,  in  the  in- 
telligence and  high  character  of  our  soldiers,  and  in  the 
legislative  power  of  Congress,  which  alone  can  declare 
war,  raise  and  support  armies,  make  laws  for  their  gov- 
ernment while  in  actual  service,  and  may  withhold 
supplies,  and  may  regulate  or  prevent  the  use  of  the 
army  and  the  navy  where  and  when  they  might  en- 
danger the  public  safety. 

EFFECT  OF  WAK  UPON  THE  COUKTS  AND  Off  OOUKTS  UPON  THE  WAE. 

Justice  should  rule  over  the  deadly  encounters  of  the 
battle-field;  but  courts  and  constables  are  there  quite 
out  of  place.  Far  from  the  centres  of  active  hostilities, 
judicial  tribunals  may  still  administer  municipal  law,  so 
long  as  their  proceedings  do  not  interfere  with  military 
operations.  But  if  the  members  of  a  court  should  im- 
pede, oppose,  or  interfere  with,  military  operations  in 
the  field,  whether  acting  as  magistrates  or  as  individ- 
uals, they,  like  all  other  public  enemies,  are  liable  to 
capture  and  imprisonment  by  martial  law.  They  have 
then  lost  the  right  to  hold  office,  and  have  become  ac- 
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tively  hostile.  The  character  of  their  actions  is  to  be 
determined  by  the  military  commander,  not  by  the 
parchment  which  contains  their  commissions.  A  judge 
may  be  a  public  enemy  as  effectually  as  any  other  citi- 
zen. The  rebellions  districts  show  many  examples  of 
such  characters.  Is  a  judge  sitting  in  a  northern 
court,  and  endeavoring  to  commit  acts  of  hostiHty  un- 
der the  guise  of  administering  law,  any  less  a  pubhc 
enemy  than  if  he  were  holding  court  in  South  Caro- 
lina, and  pretending  to  confiscate  the  property  of  loyal 
men  ?  Are  the  black  gown  and  wig  to  he  the  protec- 
tion of  traitors  ? 

General  Jackson  arrested  a  judge  in  the  war  of  1812, 
kept  him  in  prison  in  order  to  prevent  his  acts  of  judi- 
cial hostility,  and  liberated  him  when  he  had  repulsed 
the  enemy.  The  illegal  fine  imposed  on  him  by  that 
judge  was  repaid  to  the  General  after  many  years,  un- 
der a  vote  of  Congress.  Why  should  a  judge  be  pro- 
tected from  the  consequences  of  his  acts  of  hostility 
more  than  the  clergyman,  the  lawyer,  or  the  governor 
of  a  State  ? 

The  public  safety  must  not  be  hazarded  by  enemies, 
whatever  position  they  may  hold  in  public  or  private 
life.  The  more  eminent  their  position,  the  more  dan- 
gerous their  disloyalty.  Among  acts  of  hostility  which 
would  show  a  judge  to  be  a  public  enemy,  and  would 
subject  him  to  arrest,  are  these  :  — 

1.  AVhen  a  State  judge  is  judicially  apprised  that  a 
party  is  in  custody  under  the  authority  of  the  United 
States,  he  cannot  lawfully  proceed,  under  a  habeas  corpus 
or  other  process,  to  discharge  the  prisoner. 

If  he  orders  the  prisoner  to  be  discharged,  it  is  the 
duty  of  the  officer  holding  the  prisoner  to   resist  that 
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order,  and  the  laws  of  the  United  States  will  sustain 
him  in  doing  so,  and  in  arresting  and  imprisoning  the 
judge,  if  necessary.* 

2.  So  long  as  the  courts  do  not  interfere  with  military 
operations  ordered  by  the  commander-in-chief,  litigation 
may  proceed  as  usual ;  but  if  that  litigation  entangles 
and  harasses  the  soldiers  or  the  officers  so  as  to  disable 
them  from  doing  their  military  duty,  the  judges  and  the 
actors  being  hostile,  and  using  legal  processes  for  the 
purpose  and  design  of  impeding  and  obstructing  the 
necessary  military  operations  in  time  of  witr,  the  courts 
and  lawyers  are  liable  to  precautionary  arrest  and  con- 
finement, whether  they  have  committed  a  crime  known 
to  the  statute  law  or  not.  Military  restraint  is  to  be  used 
for  the  prevention  of  hostiIities,and  public  safety  in  time 
of  civil  war  will  not  permit  courts  or  constables,  colleges 
or  slave-pens,  to  be  used  as  instruments  of  hostility  to 
the  country. 

When  a  traitor  is  seized  in  the  act  of  committing 
hostility  against  the  country,  it  makes  no  difference 
whether  he  is  captured  in  a  swamp  or  in  a  courtrhouse, 
or  whether  he  has  in  his  pocket  the  commission  of  a 
judge  or  a  colonel. 

Commanders  in  the  field  are  under  no  obligations  to 
take  the  opinions  of  judges  as  to  the  character  or  ex- 
tent of  their  military  operations,  nor  as  to  the  question 
who  are  and  who  are  not  public  enemies,  nor  who  have 
and  who  have  not  given  reasonable  cause  to  believe 
that  acts  of  hostility  are  intended.  These  questions 
are,  by  the  paramount  laws  of  war,  to  be  settled  by  the 
officer  in  command. 

•  Ableman  v.  Booth,  81  How.  624, 625, 
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MILTTAEY  AKRESTS  ARE  NOT  FOKBIDDEN  BY  THE  CONSTITTJTJON. 

The  framers  of  the  Constitution  having  given  to  the 
commander-in-chief  the  full  control  of  the  army  when 
in  active  service,  subject  only  to  the  articles  of  war, 
have  therefore  given  him  the  full  powers  of  capture 
and  arrest  of  enemies,  and  have  placed  upon  him  the 
corresponding  obligation  to  use  any  and  all  such  pow- 
ers as  may  be  proper  to  insure  the  success  of  our  arms. 
To  carry  on  war  without  the  power  of  capturing  or 
arresting  enemies  would  be  impossible.  We  should 
not,  therefore,  expect  to  find  in  the  Constitution  a  pro- 
vision which  would  deprive  the  country  of  any  means 
of  self-defence  in  time  of  unusual  public  danger. 

We  look  in  vain  in  the  Constitution  for  a  clause 
which  in  any  way  limits  the  methods  of  using  war 
powers  when  war  exists. 

Some  persons  have  turned  attention  to  certain  pas- 
sages in  the  amendments  relating,  as  was  supposed,  to 
this  subject     Let  us  examine  them  :  — 

Ahticle  IV.  "  The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  aud  effects  against  unreasonable  searches 
and  seizures  shall  not  be  violated." 

This  amendment  merely  declares  that  the  right  of 
being  secure  against  unreasonable  seizures  or  arrests 
shall  not  be  violated.  It  does  not  declare  that  no  ar- 
rests shall  be  made.  Will  any  one  deny  that  it  is  rea- 
sonable to  arrest  or  capture  the  person  of  a  public 
enemy  ? 

If  all  arrests,  reasonable  or  unreasonable;  were  pro- 
hibited, public  safety  would  be  disregarded  in  favor  ot 
the  rights  of  individuals. 
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Not   only  may  military,  but  even  civil  arrests    be 
made  when  reasonable. 


ARREST9  WITHOUT  WARRANT. 

It  is  objected  that  military  arrests^  are  made  without 
warrant.  The  military  order  is  the  warrant  author- 
izing arrest,  issuing  from  a  commander,  in  like  manner 
as  the  judicial  order  is  the  warrant  authorizing  arrest, 
issuing  from  a  court.  But  even  civil  arrests  at  com- 
mon law  may  be  made  without  warrant  by  constables, 
or  by  private  persons  (1  Chitty,  C.  L.,  15  to  22). 
There  is  a  liability  to  fine  and  imprisonment  if  an 
offender  is  voluntarily  permitted  to  escape  by  a,  per- 
son present  at  the  commission  of  a  felony  or  the  inflic- 
tion of  a  dangerous  wound. 

Whenever  there  is  probable  ground  of  suspicion  that 
a  felony  has  been  committed,  a  private  person  may 
without  warrant  arrest  the  felon,  and  probable  cause 
will  protect  the  eaptor  from  civil  liability. 

"  When  a  felony  has  been  committed,  a  constable 
may  arrest  a  supposed  offender  on  information,  without 
a  positive  charge,  and  without  a  positive  knowledge  of 
the  circumstances."  And  Chitty  says,  page  217,  "A 
constable  may  justify  an  imprisonment,  without  war- 
rant, on  a  reasonable  charge  of  felony  made  to  him, 
although  he  afterwards  discharge  the  pi~isoner  without 
taking  him  before  a  magistrate,  although  it  turns  out 
that  no  felony  was  committed  by  any  one." 

In  Wakely  v.  Hart,  6  Binney,  318,  Chief  Justice 
Tilghmau  says  of  the  constitution  of  Pennsylvania, 
which  is  nearly  in  the  same  words  on  this  subject  as 
the  Ci>nstitution  of  the  United  States,  — 
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"  Tbe  plaintiffs  insist  that  by  tlie  constitiition  of  this  State  no 
arrest  is  lawful  without  wairant  issued  on  probable  cause,  sup- 
ported by  oath.  Whether  this  be  the  true  construction  of  the 
Constitution  is  the  maia  point  in  the  ease.  It  is  declared  in  the 
9th  article,  section  7,  '  that  tho  people  shall  be  secure  in  their  per- 
sona, houses,  papers,  and  possessions,  from  unreasonable  arrests, 
and  that  no  warrant  to  search  any  place,  or  seize  any  person  or 
thing,  shall  issue  without  describing  them  as  nearly  as  may  be, 
nor  without  probable  cause,  supported  by  oath  or  affirmation.' 

"  The  provisions  of  this  section,  so  far  as  concern  warrants,  only 
gaard  against  their  abuse  by  issuing  them  without  good  cause, 
and  in  so  general  and  vague  a  form  as  may  put  it  in  the  power  of 
officers  who  execute  them  to  harass  innocent  persons  under  pre- 
tence of  suspicion  ;  for,  if  general  warrants  were  allowed,  it  must 
be  left  to  the  discretion  ,of  the  officer  on  what  persons  or  things 
they  are  to  be  executed.  But  it  is  nowhere  said  that  there  shall 
^s  no  arrest  without  warrant.  To  have  said  so  would  have  en- 
dangered tho  safety  of  society.  The  felon  who  is  seen  to  commit 
murder  or  robbery  must  be  arrested  on  the  spot,  or  suffered  to 
escape.  So,  although  if  not  seen,  yet  if  known  to  have  committed 
a  felony,  and  pursued  with  or  without  warrant,  he  may  be  arrested 
by  any  peraon. 

"And  even  where  there  is  only  probable  cause  of  suspicion,  a 
private  person  ma.yyVfiiho\xt  warrant,  at  his  peril,  make  the  arrest. 
I  say  at  his  peril,  for  nothing  short  of  proving  the  felony  will  jus- 
tify the  arrest"  (that  is,  by  a  private  person  on  suspicion). 
"  These  principles  of  common  law  are  essentia!  to  the  welfare  of 
society,  and  not  intended  to  be  altered  or  impaired  by  the  Con- 
stitution." 

The  right  summarily  to  arrest  persons  in  the  act  of 
committing  heinous  crimes,  has  thus  been  sanctioned 
from  ancient  times  by  the  laws  of  England  and  Amer- 
ica. No  warrant  is  required  to  justify  arrests  of  per- 
sons committing  felonies.  The  right  to  make  such 
arrests  is  essential  to  the  preservation  of  the  existence 
of  society,  though  its  exercise  ought  to  be  carefully 
guarded.     The  great  problem  is  to  reconcile  the  neces- 
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sities  of  government  with    the   security  of  personal 
liberty. 

I^  in  time  of  peace,  civil  arrests  for  felonies  may  be 
made  by  private  citizens  without  warrant,  a  fortiori, 
military  arrests  in  time  of  war,  for  acts  of  hostility, 
either  executed  or  contemplated,  may  be  made  under 
the  warrant  of  a  military  command.  And  the  pro- 
vision that  unreasonable  seizures  or  arrests  are  prohibited 
has  no  application  to  military  arrests  in  time  of  war. 

OBJECTION  THAT  ARKEST8    AKE  MADE  WITHOUT  INDICTMENT. 

The  5th  article  of  the  amendments  of  the  Constitu- 
tion provides  that  — 

"  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia  when  in  actual  service  iu  time  of  war  or  public  danger; 
nor  shall  any  person  be  snbjeot  for  the  same  offence  to  be  twice 
put  in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself,  nor  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law ;  nor  sball 
private  property  be  taken  for  public  use  without  jnst  compensa- 
tion." 

This  article  has  no  reference  to  the  rights  of  citizens 
under  the  exigencies  of  war,  but  relates  only  to  their 
rights  in  time  of  peace.  It  is  provided  that  no  person 
shall  be  subject  for  the  same  offence  to  be  twice  put  in 
jeopardy  of  life  or  limb.  If  rebellion  or  treason  be  one 
of  the  offences  here  alluded  to,  and  a  rebel  has  been 
once  under  fire,  and  thus  been  put  in  jeopardy  of  hfe 
or  limb  (in  one  sense  of  that  phrase),  he  could  not  be 
fired  at  a  second  time  without  violating  the  Constitu- 
tion, because  a  second  shot  would  put  him  twice  in 
jeopardy  for  the  same  offence. 
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"Nor  shall  he  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law."  If  this  provisioii  relates 
to  the  rights  of  citizens  in  time  of  tvar,  it  is  obvious  that 
no  property  can  be  captured,  no  rebel  killed  in  battle, 
or  imprisoned,  by  martial  law. 

The  claim  that  "  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime,  unless  upon  a 
presentment  or  indictment  of  a  grand  jury,  except  in 
cases/'  &c.,  in  like  manner  applies  only  to  the  rights  of 
citizens  in  time  of  peace. 

What  are  "  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia  when  in  actual  service  in  time  of  war 
or  public  danger  "  1 

Suppose  the  Union  forces  arrest  a  spy  from  the  ene- 
my's camp,  or  catch  a  band  of  guerrillas;  neither  the  spy 
nor  the  guerrillas  belong  to  our  land  or  naval  forces. 
The  enemy  are  no  part  of  our  army  or  of  our  militia; 
and  while  this  provision  covers  offences  therein  speci- 
fied, if  committed  by  our  troops,  and  allows  them  to  be 
dealt  with  by  martial  law,  it  would  (if  it  is  applicable 
in  time  of  war)  prevent  our  executing  martial  law 
against  such  enemies  captured  in  war.  We  should, 
under  such  a  construction,  be  required  to  indict  and 
prosecute  our  enemy  for  capital  crimes,  instead  of  cap- 
turing and  treating  them  as  prisoners  of  war,  or  pun- 
ishing them  according  to  the  laws  of  war.  The  absur- 
dity of  such  a  construction  is  obvious.  The  language 
cited  is  inapplicable  to  a  case  of  military  arrest  in  war 
time. 

Captured  soldiers  are  not  ordinarily  held  as  malefac- 
tors, but  are  treated  as  prisoners  of  war,  to  be  detained, 
released,  exchanged,  or  paroled.  They  are  not  ex- 
pected to  plead  to  any  indictment  or  other  civil  pro- 
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cess.  They  are  not  held  in  custody  to  answer  before 
any  judicial  tribunal  for  any  crime,  infamous  or  other- 
wise. They  are  treated  in  strict  accordance  with  the 
laws  of  war.  Hence  that  clause  in  the  Constitution 
whicli  provides  for  trial  by  jury,  the  right  to  be  in- 
formed of  the  nature  and  cause  of  the  accusation,  &c., 
relates  in  express  terms  only  to  criminal  prosecutions 
in  civil  courts,'  and  has  nothing  to  do  with  military 
arrests  or  the  procedures  of  martial  law.  Therefore  it 
is  obvious  that,  while  criminal  proceedings  against  per- 
sons not  in  the  naval  or  military  service  are  guarded 
in  time  of  peace,  and  the  outposts  of  justice  are  secured 
by  freedom  from  unreasonable  arrests,  by  requiring  in- 
dictments to  be  found  by  grand  jurors,  by  speedy  and 
public  trial  before  impartial  juries,  by  information  of 
the  nature  of  the  charges,  open  examination  of  wit- 
nesses, aid  of  counsel,  &c.,  these  high  privileges  are 
not  accorded  to  our  public  enemy  in  time  of  war,  nor 
to  those  citizens  who  commit  military  offences,  which, 
not  being  against  any  statute  or  municipal  law,  cannot 
be  the  foundation  of  any  indictment,  punishment,  or 
trial  by  jury,  and  do  not  constitute  any  capital  or 
otherwise  infamous  crime,  nor  to  persons  who  commit 
acts  which  impede,  embarrass,  and  tend  to  thwart  the 
military  measures  of  the  government. 

The  safeguards  of  criminal  procedures  in  courts  of 
justice  in  time  of  peace  are  not  to  be  construed  into 
protection  of  public  enemies  in  time  of  war. 


«  SANCTIONS  MILITARY  AKBESTS. 

The  Constitution  itself  authorizes  courts  martial. 
These  courts  punish  for  offences  different  from  those 
provided  for  by  any  criminal  statute.     Therefore  it  fol- 
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lows  that  crimes  not  against  statute  laws  may  be  pun- 
ished by  law  according  to  the  Constitution,  and  also 
that  arrests  necessary  to  bring  the  offenders  before 
that  tribimal  are  lawful. 

In  Dynes  v.  Hoover^-  the  evidence  was,  that  an  at- 
tempt had  been  made  to  hold  a  marshal  liable  for  exe- 
cuting the  order  of  the  President  of  the  United  States 
in  committing  Dynes  to  the  penitentiary  for  an  offence 
of  which  he  had  been  adjudged  guilty  by  a  naval  court 
martial. 

This  case  shows  that  the  crimes  to  be  punished,  and 
the  modes  of  procedure  by  courts  martial  are  different  ■ 
from  those  of  ordinary  civil  tribunals ;  that  the  jurisdic- 
tion of  these  classes  of  tribunals  is  distinct,  and  that  the 
judicial  power,  and  the  military  power  of  courts  martial, 
both  authorized  by  the  same  Constitution,  are  inde- 
pendent of  each  other,  and  that  coiirts  martial  may 
punish  offences  other  than  those  provided  for  by  crim- 
inal statutes.  Therefore  it  follows  that  military  arrests 
may  be  lawfully  made  of  those  who  are  guilty  of  such 
offences.  The  law  Is  thus  laid  down  by  the  Supreme 
Court :  — 

"The  demurrer  admits  that  the  court  martial  was 
legally  organized,  and  the  crime  charged  was  one  for- 
bidden by  law ;  that  the  court  had  jurisdiction  of  the 
charge,  as  it  was  made ;  that  a  trial  took  place  before 
the  court  upon  the  charge,  and  the  defendant's  plea  of 
not  guilty;  and  that,  upon  the.  evidence  in  the  case, 
the  court  found  Dynes  guilty  of  an  attempt  to  desert, 
and  sentenced  him  to  be  punished,  as  has  been  already 
stated ;  that  the  sentence  of  the  court  was  approved 
by  the  Secretary,  and   by  his   direction   Dynes    was 

*  20  Hoirard'B  Bapreme  Court  Reports,  p.  S5. 
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brought  to  "Washington;  and  that  the  defendant  was 
marshal  for  the  District  of  Columbia,  and  that  in  re- 
ceiving Dynes  and  committing  him  to  the  keeper  of 
the  penitentiary,  he  obeyed  the  orders  of  the  President 
of  the  United  States  in  execution  of  the  sentence. 
Among  the  powers  conferred  upon  Congress  by  the 
8th  section  of  the  1st  article  of  the  Constitution  are  the 
following :  '  To  provide  and  maintain  a  navy ; '  'to 
make  rules  for  the  government  of  the  land  and  naval 
forces.'  And  the  eighth  amendment,  which  requires  a 
presentment  of  a  grand  jury  in  cases  of  capital  or 
otherwise  infamous  crime,  expressly  excepts  from  its 
operation  '  cases  arising  in  the  land  or  naval  forces,' 
And  by  the  2d  section  of  the  2d  article  of  the  Consti- 
tution, it  is  declared  that  '  the  President  shall  be  com- 
mander-in-chief of  the  army  and  navy  of  the  United 
States,  and  of  the  militia  of  the  several  States  when 
called  into  the  actual  service  of  the  United  States.' 

"  These  provisions  show  that  Congress  has  the  power 
to  provide  for  the  trial  and  punishment  of  military  and 
naval  offences  in  the  manner  then  and  now  practised  by 
civilized  nations,  and  that  the  power  to  do  so  is  given 
without  any  connection  between  it  and  the  3d  article 
of  the  Constitution,  defining  the  judicial  power  of  the 
United  States  ;  indeed,  that  the  two  powers  are  entirely 
independent  of  each  other." 

The  fact  that  the  power  exists  of  suspending  the  writ 
of  habeas  corpus  in  time,  of  rebellion,  when  the  public 
safety  requires  it,  shows  that  the  framers  of  the  Con- 
stitution expected  that  arrests  would  be  made  for 
crimes  not  against  municipal  law,  and  that  the  admin- 
istration of  the  ordinary  rules  of  law  on  habea."  corpus 
would  require  discharge  of  prisoners,  and  that  such  dis- 
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charge  might  endanger  public  safety.  It  was  to  pro- 
tect public  safety  in  time  of  rebellion  that  the  right  to 
suspend  the  habeas  corpus  was  left  in  the  power  of  gov- 
ernment. 

MILITAEY  POWERS  MAY  BE  DELEGATED. 

In  the  course  of  the  preceding  remarks  the  com- 
mander-in-chief has  been  the  only  military  authority 
spoken  of  as  authorized  to  order  arrests  and  seizures. 
His  powers  may  be  delegated  to  officers,  and  may  be 
used  by  them  under  his  comma.nd.  So  also  the  Secre- 
taries of  War  and  State  are  public  officers,  through 
whom  the  President  acts  in  making  orders  for  arrests, 
and  their  acts  are  in  law  the  acta  of  the  President.  It 
is  necessary  to  the  proper  conduct  of  war  that  many  if 
not  most  of  the  powers  of  the  President  as  commander 
should  be  delegated  to  his  secretaries  and  his  generals, 
and  that  many  of  their  powers  should  be  exercised  by 
officers  under  them;  and  although  it  not  seldom  hap- 
pens that  subalterns  abuse  the  power  of  arrest  and  de- 
tention, yet  the  inconvenience  resulting  from  this  fact 
is  one  of  the  inevitable  misfortunes  of  war. 

OaEDIESCl;  OP  OEDERS  IS  JUSTIFICATION, 

Whatever  military  man  obeys  the  order  of  his  supe- 
rior officer  is  justified  by  law  in  doing  so.  Obedience 
to  orders  is  a  part  of  the  law  of  the  land ;  a  violation 
of  that  law  subjects  the  soldier  to  disgraceful  punish- 
ment. Acts  done  in  obedience  to  military  orders  will 
not  subject  the  agent  to  civil  or  criminal  liability  in 
courts  of  law.*     But,  on  the  other  hand,  any  abuse  of 

*  Since  tlie  tlitrd  edition  of  tWa  essay  was  In  print,  Congress  pnssed  the  act  of  Maroli  3, 
1S63,  wliioh  fblly  earriea  out  this  principle,  and  ainoe  tbe  forty  .second  edition  was  In  print, 
ulso  psased  llie  act  of  May  II,  isse,  and  the  set  of  I8S3  (ebap.  270),  covering  all  cuea 
nhloh  occurred  during  the  war. 
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military  authority  subjects  the  offender  to  civil  liability 
for  such  abuse,  and  he  who  authorized  the  wrong  is 
responsible  for  it. 


That  military  arrests  are  deemed  necessary  for  pub- 
lic safety  by  Congress  is  shown  by  the  act  of  March  3, 
1863,  eh.  81,  wherein  it  is  provided  that  no  person 
arrested  by  authority  of  the  President  of  the  United 
States  shall  be  discharged  from  imprisonment  so  long 
as  the  war  lasts,  and  the  President  shall  see  fit  to 
suspend  the  privilege  of  the  writ  of  habeas  corpus. 

The  4th  section  of  the  same  act  provides  "  that  any 
order  of  the  President,  or  under  his  authority,  made 
at  any  time  during  the  existence  of  this  present  re- 
bellion, shall  be  a  defence  in  all  courts  to  any  action 
or  prosecution,  civil  or  criminal,  pending  or  to  be  com- 
menced for  any  search,  seizure,  arrest,  or  imprison- 
ment, made,  done,  or  committed,  or  acts  omitted  to  be 
done  under  and  by  virtue  of  such  order,  or  under  color 
of  any  law  of  Congress ;  and  such  defence  may  be  made 
by  special  plea,  or  under  the  general  issue." 

The  same  act  further  provides  that  actions  against 
oflficers  and  others  in  tort  for  arrests  commenced  in 
State  Courts  may  be  removed  to  Circuit  Courts,  and 
thence  to  the  Supreme  Court.  The  jurisdiction  of 
State  courts  thereupon  ceases,  and  the  rights  of  the 
defendant  may  be  protected  by  the  laws  of  the  United 
States,  administered  by  the  Supreme  Court,  thus  se- 
curing immunity  for  the  past  and  protection  for  the 
future  performance  of  military  and  civil  duties  under 
orders  of  the  President  in  time  of  war.     The  provisions 
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of  this  act  contain  an  implied  admission  of  the  neces- 
sity to  public  welfare  of  arrests  for  crimes  not  against 
statutes,  but  endangering  public  safety,  and  of  impris- 
onments for  offences  not  known  to  the  municipal  laws, 
but  yet  equally  dangerous  to  the  country  in  civil 
war. 


The  exercise  of  irresponsible  powers  is  incompatible 
with  constitutional  government  Unbridled  will,  the 
offipring  of  selfishness  and  of  arrogance,  regards  no 
rights,  and  listens  to  no  claims  of  reason,  justice,  policy, 
or  honor.  Its  imperious  mandate  being  its  only  law, 
arbitrary  power  sucks  out  the  heart's  blood  of  civil 
liberty.  Vindicated  by  our  fathers  on  many  a  hard- 
fought  battle-field,  and  made  holy  by  the  sacrifice  of 
their  noblest  sons,  that  liberty  must  not  be  wounded 
or  destroyed ;  and  in  time  of  peace,  in  a  free  country, 
its  power  should  shelter  loyal  citizens  from  arbitrary 
arrests  and  unreasonable  seizures  of  their  persons  or 
property. 


Among  the  acts  of  war  which  have  been  severely 
censured,  is  that  class  of  military  captures  reproach- 
fully styled  arbitrary  arrests.  What  is  the  true  mean- 
ing of  the  word  "  arbitrary  "  ?  When  used  to  char- 
acterize military  arrests,  it  means  such  as  are  made  at 
the  mere  will  and  pleasure  of  the  officer,  without  right 
and  without  lawful  authority.  But  powers  are  not 
arbitrary  because  they  may  be  discretionary.  The 
authority  of  judges  is  often  discretionary.     Although 
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judicial  discretion  is  governed  by  rules,  made  by  the 
judges  themselves,  yet  no  one  can  justly  claim  that 
such  authority  is  arbitrary.  The  existence  of  an 
authority  may  be  undeniable,  while  the  mode  of 
using  it  may  be  discretionary.  A  power  is  arbi- 
trary only  when  it  is  founded  upon  no  rightful 
aiithority,  civil  or  military.  It  may  be  within 
the  discretion  of  a  commander  to  make  a  military 
order,  to  dictate  its  terms,  to  act  upon  facts  and  rea- 
sons known  only  to  himself  j  it  may  suddenly  and  vio- 
lently affect  the  property,  liberty,  or  life  of  soldiers  or 
of  citizens  ;  yet  such  an  order,  being  the  lawful  use  of 
a  discretionary  authority,  is  not  the  exercise  of  arbi- 
trary power.  When  such  orders  are  issued  on  the 
field,  or  in  the  midst  of  active  operations,  no  objec- 
tion is  made  to  them  on  the  pretence  that  they  are 
lawless  or  unauthorized,  nor  for  ,the  reason  that  they 
must  be  instantly  and  absolutely  obeyed.  The  differ- 
ence is  plain  between  the  exercise  of  arbitrary  power, 
and  the  arbitrary  exercise  of  power.  The  former  is 
against  law  ;  the  latter,  however  ungraciously  or  incon- 
siderately applied,  is  lawful. 


f  ABEESTS  LAWFUL. 

The  laws  of  war,  military  and  martial,  written  and 
imwritten,  are  founded  on  the  necessities  of  govern- 
ment, and  sanctioned  by  the  Constitution,  and  have  been 
recognized  as  valid  in  several  acts  of  Congress,  and  by 
the  Supreme  Court  of  the  United  States.  Arrests  made 
under  the  laws  of  war  are  neither  arbitrary  nor  without 
legal  justification.  In  Cross  v.  Harrison,  Judge  Wayne, 
delivering  the  opinion  of  the  Court,*  says,  — 
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"Early  in  1847  the  President,  as  constitutional  c omm a mler- in- 
chief  of  the  array  and  navy,  authorized  the  military  and  naval 
commanders  of  our  forces  in  California  to  exercise  the  belligerent 
rights  of  a  conqueror,  and  to  form  a  civil  government  for  the  con- 
quered country,  and  to  impose  duties  on  imports  and  tonnage  as 
military  conti'ibutions  for  the  support  of  the  government  and  of 
the  army,  which  had  the  conquest  in  possession.  No  one  can 
doubt  that  these  orders  of  the  President  and  the  action  of  our 
army  and  navy  commanders  in  California,  in  conformity  with  them, 
were  according  to  the  law  of  arms,"  &c. 

So,  in  Fleming  v.  Paige^'^  Chief  Justice  Taney 
says,  — 

"The  person  who  acted  in  the  character  of  collector  in  this  in- 
stance, acted  as  such  under  the  authority  of  the  military  com- 
mander and  in  obedience  to  his  ordera ;  and  the  regulations  he 
adopted  were  not  those  prescribed  by  law,  but  by  the  President 
in  his  character  as  commander-in-cliief." 

It  is  established  by  these  opinions  that  military  or- 
ders in  accordance  with  martial  law  or  the  laws  of  war, 
though  they  may  be  contrary  to  municipal  laws,  and 
the  use  of  the  usual  means  of  enforcing  such  orders  by 
military  power,  including  capture,  arrest,  imprisonment, 
or  the  destruction  of  life  and  property,  are  authorized 
and  sustained  upon  the  firm  basis  of  martial  law, 
which  is,  in  time  of  war,  constitutional  law.  A  mili- 
tary arrest,  being  one  of  the  recognized  necessities 
of  warfare,  is  as  legal  and  constitutional  a  proce- 
dure, under  the  laws  of  war,  as  an  arrest  by  civil  au- 
thority, by  the  sherifi^  after  the  criminal  has  been 
indicted  by  a  grand  jury  for  a  statute  oifence.  In 
time  of  peace,  the  interference  of  military  force  is 
offensive  to  a  free  people.     Its  decrees  seem  overbear- 
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ing,  and  its  procedures  violent.  It  has  few  safeguards 
and  no  restraints.  The  genius  of  republican  govern- 
ment revolts'against  permanent  military  rule.  Hence 
the  suspicions  of  the  people  are  easily  aroused  upon 
any  appearance  of  usurpation.  It  is  for  this  reason  that 
some  opponents  of  the  government  have  endeavored  to 
cripple  the  war  power  of  the  President,  by  exciting  a 
natural  but  unfounded  apprehension  that  military  ar- 
rests, a  familiar  weapon  of  warfare,  can  be  employed 
only  at  the  hazard  of  civil  liberty. 

ON   WHAT  GKOUSD  TOECE  18  JUSTIFIABLE. 

When  the  administration  of  laws  is  resisted  by  an 
armed  public  enemy ;  when  government  is  assaulted 
or  overthrown ;  when  magistrate  and  ruler  are  alike 
powerless,  the  nation  must  assert  and  maintain  its  rights 
by  force  of  arms.  Government  must  fight  or  perish. 
Self-preservation  requires  the  nation  to  defend  its  rights 
by  military  power.  The  right  to  use  military  power 
rests  on  the  universal  law  of  self-defence. 

MAKTIAL  LAW. 

When  war  is  waged,  it  ought  not  to  degenerate  into 
unbridled  brutality,  but  it  should  conform  to  the  dic- 
tates of  justice  and  of  humanity.  Its  objects,  means, 
and  methods  should  be  justifiable  in  the  forum  of  civil- 
ized and  Christian  nations.  The  laws  or  rules  which 
usually  govern  this  use  of  force  are  called  military  and 
martial  law,  or  the  laws  of  war. 

Principles  deducible  from  a  consideration  of  the  na- 
tiu-e,  objects,  and  means  of  war  will,  if  understood,  re- 
move from,  the  mind  the  apprehension  of  danger  to  civil 
liberty  from  military  arrests  and  other  employment  of 
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force.  When  war  exists,  whatever  is  done  in  accord- 
ance with  the  laws  of  war  is  not  arbitrary,  and  is  not  in 
derogation  of  the  civil  rights  of  citizens,  but  is  lawful, 
justifiable,  and  indispensable  to  public  safety. 

WAE  POWER  HAS  LIMITS. 

Although  the  empire  of  the  war  power  is  vast,  yet  it 
has.  definite  boundaries,  wherein  it  is  supreme.  It 
overrides  municipal  laws  and  all  domestic  institutions 
or  relations  which  impede  or  interfere  with  its  com- 
plete sway.  It  reigns  uncontrollable  until  its  legiti- 
mate work  is  executed ;  but  then  it  lays  down  its 
dripping  sword  at  the  feet  of  Justice,  whose  wrongs  it 


It  is  not  now  proposed  to  define  the  limits  and  re- 
strictions imposed  by  the  laws  of  warfare  upon  the  gen- 
eral proceedings  of  belligerents.  It  is  to  one  only  of 
the  usual  methods  of  war  that  attention  is  now  di- 
rected, namely,  to  the  capture  and  detention  of  public 
enemies. 

AREESTS  NECESSARY. 

Effectual  hostilities  could  not  be  prosecuted  without 
exercising  the  right  to  capture  and  imprison  hostile 
persons.  Barbarous  nations  only,  would  justify  the  kill- 
ing of  those  who  might  fall  into  their  power.  It  is  now 
too  late  to  question  the  authority  of  martial  law,  which 
sanctions  the  arrest  and  detention  of  those  who  engage 
in  foreign  or  civil  war.  The  imprisonment  of  such  per- 
sons is  much  more  important  to  the  public  safety  in 
civil,  than  in  international,  warfare. 
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MILITARY  CRIMES. 

Military  crimes,  or  crimes  of  war,  include  all  acts  of 
hostility  to  the  country,  to  the  government,  or  to  any 
department  or  officer  thereof;  to  the  army  or  navy, 
or  to  any  person  employed  therein :  provided  that  such 
acts  of  hostility  have  the  eifect  of  opposing,  embar- 
rassing, defeating,  or  even  of  interfering  with,  our  mili- 
tary or  naval  operations  in  carrying  on  the  war,  or  of 
aiding,  encouraging,  or  supporting  the  enemy. 

According  to  the  laws  of  war,  military  arrests  may 
be  made  for  the  punishment  or  prevention  of  military 


Such  crimes  may  or  may  not  he  offences  against 
statutes.  The  fact  that  an  act  of  hostility  is  against 
municipal  as  well  as  martial  law,  even  though  it  may 
subject  the  offender  to  indictment  in  civil  tribunals,  does 
not  relieve  him  from  responsibility  to  military  power. 
To  make  civil  war  against  the  United  States  is  to 
commit  treason.  Such  act  of  treason  renders  the 
traitor  liable  to  indictment  and  condemnation  in  the 
courts,  and  to  capture,  arrest,  or  death  on  the  field  of 
battle.  But  because  a  traitor  may  be  hung  as  a  crimi- 
nal by  the  sheriff  it  does  not  follow  that  he  may  not 
be  captured,  arrested,  or  shot  as  a  public  enemy  by  the 
soldiers.  An  act  of  hostility  may  thus  subject  the  offen- 
der to  twofold  liability ;  first  to  civil,  and  then  to  military 
tribunals.  Whoever  denies  the  right  to  make  military 
arrests  for  crimes  which  are  punishable  by  civil  tribu- 
nals, would  necessarily  withhold  one  of  the  usual  and 
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most  effective  and  essential  means  of  carrying  on  war. 
"Whoever  restricts  that  right  to  cases  where  crimes  have 
been  committed  in  violation  of  some  special  statute, 
would  destroy  one  of  the  chief  safeguards  of  public 
security  and  defence. 


ACTS  MADE  CEIMINAL  BY  A  STATE  OP  WAK. 

The  quality  of  an  act  depends  on  the  time,  place, 
and  circumstances  under  which  it  is  performed.  'Acts 
which  would  have  been  harmless  and  innocent  in  time 
of  peace,  become  dangerous,  injurious,  and  guilty  in 
time  of  war.  The  rules  and  regulations  of  the  mili- 
tary service  contain  many  illustrations  of  this  fact. 
For  a  soldier  to  speak  contemptuously  of  a  superior 
officer,  might,  as  between  two  civilians,  be  a  harmless 
or  beneficial  use  of  "  free  speech  ;  "  but  as  in  time  of 
war  such  "  free  speech "  might  destroy  discipline,  en- 
courage disobedience  of  orders,  or  even  break  up  the 
confidence  of  the  soldiers  in  their  commanders,  such 
speaking  is  strictly  forbidden,  and  becomes  a  crime. 
Many  rules  and  regulations  of  our  army  and  navy  are 
such  that  disregard  of  them  in  time  of  peace  would 
be  attended  by  no  important  consequences ;  yet  a 
breach  of  them,  in  time  of  war,  might  become  an  of- 
fence against  martial  law,  such  as  would  lead  to  disas- 
trous results.  In  like  manner,  a  citizen  may  commit 
acts  to  which  he  is  accustomed  in  ordinary  times,  but 
which  become  the  gravest  crimes  in  time  of  war,  al- 
though not  embraced  in  the  civil  penal  code.  Actions 
not  constituting  any  offence  against  the  municipal  code 
of  a  country,  having  become  highly  injurious  and  em- 
barrassing to  military  operations,  may,  and  must,  be 
prevented,  if  not  punished.     Such  actions,  being  crimes 
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against  military  or  martial  law,  or  the  laws  of  war,  can 
be  repressed  only  by  capture  and  confinement  of  the 
offender.  If  an  act  which  interferes  with  military  oper- 
ations is  not  against  municipal  law,  the  greater  is  the 
reason  for  resisting  it  by  martial  law.  And  if  such  an 
act  cannot  be  punished  or  prevented  by  civil  or  crimi- 
nal law,  this  fact  makes  stronger  the  necessity  of  avoid- 
ing its  evil  consequences,  by  arresting  the  offender. 
Absence  of  penal  law  imperatively  demands  the  appli- 
cation of  military  preventive  process,  namely,  the  cap- 
ture of  public  enemies. 

ARREST  OP   ISNOCENT  PEKSONS. 

Innocent  persons  are,  under  certain  circumstances, 
liable  to  military  arrest  in  time  of  civil  war.  Suppose 
an  army  retreating  from  an  unsuccessful  battle,  and 
desirous  of  concealing  from  the  enemy  its  numbers,  its 
position,  and  the  direction  taken  by  its  forces ;  ifj  in  or- 
der to  prevent  these  facts  from  becoming  known  to  their 
pursuers,  the  persons  who  are  met  on  the  retreat  are 
captured  and  carried  away,  can  any  one  doubt  the 
right  of  making  such  arrests?  However  loyal  or 
friendly  those  persons  may  be,  yet,  if  seized  by  a  pur- 
suing enemy,  they  might  be  compelled  to  disclose  facts 
by  which  the  retreating  army  could  be  destroyed. 
Hence,  when  war  exists,  and  the  arrest  and  deten- 
tion of  even  innocent  persons  are  essential  to  the 
success  of  military  operations,  such  arrest  and  de- 
tention are  lawful  and  justifiable.  Suppose  a  loyal 
judge  holding  a  court  in  a  loyal  State,  and  a  wit- 
ness on  the  stand,  who  knows  the  details  of  a  pro- 
posed mihtary  expedition   which  it  would    be  highly 
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injurious  to  the  military  operations  of  the  army 
or  navy  to  have  disclosed  or  made  public;  would  any 
one  doubt  the  right  of  the  military  commander  to 
stop  the  trial  on  the  instant,  and,  if  necessary,  to  im- 
prison the  judge  or  the  witness,  to  prevent  the  knowl- 
edge of  our  military  plans  and  expeditions  from  being 
communicated  to  the  enemy  ?  The  innocence  of  the 
person  who  may,  through  ignorance,  weakness,  or  folly, 
endanger  the  success  of  military  operations,  does  not 
deprive  the  commander  in  the  field,  of  the  power  to 
guard  against  hazard  and  prevent  mischief.  The  true 
principle  is  this :  a  military  officer  has  the  power,  in 
time  of  war,  to  arrest  and  detain  all  persona  within  the 
field  of  his  command,  who,  he  has  reasonable  cause  to 
believe,  will,  by  being  at  large,  impede  or  endanger  the 
military  operations,  for  the  conduct  of  which  he  is  re- 
sponsible. The  true  test  of  liability  to  arrest  is,  there- 
fore, not  alone  the  guilt  or  innocence  of  the  party ;  not 
alone  his  nearness  to  or  distance  from  the  places  where 
battles  are  impending;  not  alone  whether  he  is  en- 
gaged in  active  hostilities,  but  whether  his  being  at 
large  will  actually  tend  to  impede,  embarrass,  or  hinder 
our  lawful  military  operations  in  creating,  organizing, 
maintaining,  and  most  eifectually  using  the  military 
forces  of  the  country.  Arrests  may  be  made  by  reason 
of  bona  fide  military  necessity,  or  to  punish  or  prevent 
military  crimes ;  no  arrests,  made  under  pretence  of 
the  war  power,  for  other  objects,  are  lawful  or  justifia^ 
ble.  The  dividing  line  between  civil  liberty  and  mili- 
tary power  is  precisely  here  :  civil  hberty  secures  the 
right  to  freedom  from  arrests,  except  by  civil  process 
in  time  of  peace,  or  by  military  power  when  war  exists, 
and  when  the  exigencies  of  the  case  are  such  that  the 
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arrest  is  required  in  order  to  prevent  embarrassment  or 
injury  to  the  iona  fide  military  operations  of  the  army  or 
navy.  It  is  not  enough  to  authorize  arrests  to  say  that 
tvar  exists,  or  that  it  is  a  time  of  war,  unless  martial  law 
is  declared.  Nor  is  it  necessary,  to  justify  them,  that 
active  hostilities  should  be  going  on  at  the  place  of  the 
capture.  It  is,  however,  enough  to  justify  an  arrest  in 
any  place,  however  far  removed  from  the  battJe-fields  of 
contending  annies,  that  it  is  a  time  of  war,  and  that  the 
arrest  is  required  by  a  lawful  military  court,  to  punish  a 
military  crime,  or  is  necessary  to  prevent  an  act  of  hos- 
tility, or  even  to  avoid  the  danger  that  military  oper- 
ations of  any  description  may  be  impeded,  embar- 
rassed, or  prevented.  In  considering  this  right  of 
capturing  our  enemies,  it  must  be  borne  in  mind  that 
"  a  person  taken  and  held  by  the  military  forces, 
■whether  before,  or  in,  or  after  a  battle,  or  without  any 
battle  at  all,  is  virtually  a  prisoner  of  war.  No  matter 
what  his  alleged  offence,  whether  he  is  a  rebel;  a  traitor, 
a  spy,  or  an  enem}'  in  arms ;  he  is  to  be  held  and  pun- 
ished according  to  the  laws  of  war,  for  these  have  been 
substituted  for  the  laws  of  peace." 

CAUSES  OF  AEREar  CANNOT  BE  SAFELY  DISCLOSED. 

It  cannot  be  expected,  when  government  finds  it 
necessary  to  make  arrests  for  causes  which  exist  dur- 
ing civil  war,  that  the  reasons  for  making  such  arrests 
should  be  at  once  made  public ;  otherwise  the  purpose 
for  which  an  arrest  is  made  might  be  defeated.  Thus, 
if  a  conspiracy  has  been  formed  to  commit  hostilities, 
and  one  conspirator  is  arrested,  publishing  the  facta 
might  enable  other  conspirators,  taking  advantage  of 
their  information,  to  escape.     It  may  be  necessary  to 
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make  arrests  on  grounds  justifying  suspicion  of  hostile 
intentions,  when  it  might  be  an  act  of  injustice  to  the 
party  suspected,  if  innocent,  to  publish  the  facts  on 
which  such  suspicions  were  entertained  ;  and  if  guilty, 
it  might  disable  the  government  from  obtaining  proof 
against  him,  or  from  preventing  the  hostile  act.  Under 
these  circumstances  the  safety  of  civil  liberty  must 
rest  in  the  honesty,  integrity,  and  responsibility  of 
those  who  have  been  for  the  time  clothed  with  the 
high  powers  of  admiuistering  the  government. 

AKEESTS  TO  PEEVENT  HOSTILITIES. 

The  best  use  of  armies  and  of  navies  is  not  to  pun- 
ish criminals  for  offences  against  laws,  but  to  prevent 
public  enemies  from  committing  future  hostilities. 
Victory  and  conquest  are  not  for  revenge  of  wrongs, 
but  for  security  of  rights.  Arch  traitors  and  consum- 
mate villains  are  not  those  on  whom  the  avenging 
sword  is  most  apt  to  fall,  but  the  dupes  and  victims  of 
their  crimes  oftenest  bear  the  sharp  catastrophe  of  bat- 
tles. "We  arrest  and  hold  an  enemy,  not  to  punish,  but 
to  restrain  him  from  acts  of  hostility ;  we  hang  a  spy 
not  only  to  .deter  others  from  committing  a  similar 
offence,  but  chiefly  to  prevent  his  betraying  us  to  the 
enemy.  We  capture  and  destroy  the  property  even  of 
friends,  if  exposed  in  an  enemy's  country,  not  to  injure 
those  who  wish  us  well,  but  to  withdraw  their  property 
from  liability  to  be  used  by  our  opponents.  In  a 
defensive  civil  war,  many,  if  not  most  mihtary  oper- 
ations have  for  their  legitimate  object  the  prevention 
of  acta  of  hostility.  In  case  of  foreign  war,  an  act  of 
Congress  provides  that  to  prevent  hostihties  by  aliens, 
they  may  be  arrested.  In  case  of — 
25 
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"  declared  war  between  the  United  States  and  any  foreign 
nation,  or  of  any  invasion  or  predatory  incursion  being  attempted 
or  threatened  against  any  territory  of  the  United  States  by  any 
foreign  govemment,  if  the  President  shall  make  public  proclama- 
tion of  the  event,  all  natives,  citizens,  denizens,  or  subjects  of  the 
hostile  nation  or  government,  being  males  of  the  age  of  fourteen 
years  and  upwards,  who  shall  be  within  the  United  States  and 
not  actually  naturalized,  shall  be  liable  to  be  apprehended,  re- 
strained, secured,  and  removed  as  alien  enemies." 

"  Power  over  this  subject  is  given  to  the  President,  having  due 
regard  to  treaty  stipulations,  by  the  act  of  the  6th  of  July,  1798  ; 
and  by  this  act  the  Pi-esident  was  authorized  to  direct  the  con- 
finement of  aliens,  although  such  confinement  was  not  for  the 
purpose  of  removing  them  from  the  United  States,  and  means 
were  confen'ed  on  him  to  enforce  his  orders,  and  it  was  not  neces- 
sary that  any  judicial  means  should  be  called  in  to  enforce  the 
regulations  of  the  President."  * 

Thus  express  power  is  given  hy  statute  to  the  Presi- 
dent to  make  military  arrests  of  innocent  foreign-born 
persons,,  under  the  circumstances  above  stated,  for  the 
purpose  of  preventing  them  from  taking  part  in  the  con- 
test. While  this  ample  authority  is  given  to  the  com- 
mander-in-chief to  arrest  the  persons  of  aliens  residing 
here,  as  a  precautionary  measure,  a  far  greater  power 
over  the  persons  of  our  own  citizens  is,  for  the  same 
reason,  given  to  the  President  in  case  oi  puhlie  danger. 
The  law  of  Congress  (1795)  provides  that  the  army 
may  be  called  into  actual  service  not  only  in  cases  of 
foreign  invasion,  but  when  there  is  danger  of  invasion. 
The  President  of  the  United  States  is  the  sole  arbi- 
ter of  the  question  whether  such  danger  exists,  and 
he  alone  can  call  into  action  the  proper  force  to  meet 
it.  He  is  the  sole  judge  as  to  the  place  where  the 
danger  is,  and  he  has  a  right  to  march  his  troops  there, 
in  whatever  State  or  Territory  it  may  be  apprehended. 

•  LtKhinglon  T.  SmtiS,  Peters,  C.  C.  Eep.  «a. 
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He  may  issue  orders  to  his  army  to  take  such  military 
measures  as  may,  in  his  judgment,  be  necessary  for 
public  safety,  whether  these  measures  require  the  de- 
struction of  public  or  private  property,  the  arrest  or 
.capture  of  persons,  or  other  speedy  and  effectual  mili- 
tary operations  sanctioned  by  the  laws  of  war.  He 
may  thus  subject  vast  numbers  of  citizens  to  military 
duty  under  all  the  severity  of  martial  law,  whereby 
they  are  required  to  act  under  restraints  more  severe, 
and  to  incur  dangers  more  formidable,  than  any  mere 
arrest  and  detention  in  a  safe  place  for  a  limited  time. 
Such  is  the  power  of  the  President  under  the  Consti- 
tution, and  such  is  the  lawful  mode  of  applying  it, 
according  to  the  principles  announced  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Martin  v. 
Mott,*  and  affirmed  in  that  of  Luther  v.  Borden.-f- 
It  is  therefore  now  held  as  well  settled  law  that, 
in  time  of  civil  war  in  a  State,  the  apprehension  of 
danger,  and  the  right  to  use  military  power  to  pre- 
vent it,  and  to  restrain  the  pubhc  enemy,  are  held 
to  justify  the  violation  of  rights  of  person  and  prop- 
erty, invariably  held  sacred  and  inviolable  in  time 
of  peace. 

MILITARY  AEBEST9  MADE  BY  ALL  COVliilNMENTS  IN  CIVIL  WAE. 

Capture  of  men  and  seizures  of  property  are,  all 
over  the  world,  among  the  familiar  proceedings  of  bel- 
ligerents. No  existing  government  has  ever  hesitated, 
while  civil  war  was  raging,  to  make  military  arrests. 
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Nor  could  warlike  operations  be  successfully  conducted 
without  a  frequent  use  of  the  power  to  take  and  re- 
strain hostile  persons.  Such  is  the  lesson  taught  by 
the  history  of  England  and  France.  While  the  laws 
of  war  place  in  the  hands  of  military  commanders  the 
power  to  capture,  arrest,  and  imprison  the  army  of  the 
enemy,  it  would  be  unreasonable  not  to  authorize  them 
to  capture  a  hostile  individual,  when  his  going  at  large 
would'  endanger  the  success  of  military  operations.  To 
carry  on  war  with  no  right  to  seize  and  hold  prisoners 
would  be  as  impracticable  as  to  carry  on  the  adminis- 
tration of  criminal  law  with  no  right  to  arrest  and  im- 
prison culprits.* 

PECULIAR  NECESSITIES  OF  CIVIL  WAK. 

In  foreign  wars,  where  the  belligerents  are  separated 
hy  territorial  boundaries,  or  by  difference  of  language, 
there  is  little  difficulty  in  distinguishing  friend  from 
foe.  But  in  civil  war,  those  who  are  now  antagonists, 
but  yesterday  walked  in  the  same  paths,  gathered 
around  ,  the  same  fireside,  worshipped  at  the  same 
altar ;    there  is  no  means  of  separating  friend  from 

•  See  Kq,t  T.  Tod.  NoM.p.  aa3.  Judge  Dickey  Bays,  "It  Je  not  controverted  but 
that  the  comiDsader  of  an  arm)'  may  exercise,  in  proper  cases,  the  poner  io  qnestiou, 
over  both  property  and  person,  vr Ithin  the  territory  nnd  its  vioioity  under  tlie  eonlrol  of 
file  army,  although  martial  iaw  has  not  been  decrared,nor  the  civii  iaw  entirely  eua- 
pended.    What  ie  il,  then,  but  fl  partial  exerdee  of  martial  lawJ    And  what  gives  tiie 

come,  if  not  from  tlio  President,  as  oomniflnder-lo-chlef  ?  Kow,  what  good  reason  can 
there  be  for  confining  tiio  power  to  and  within  the  lines  of  tfic  army,  provided  a  liite 
urgent  necessity  and  emergency  arises  or  exists  at  any  other  point  outside  of  the  lines  of 
the  army,  end  within  the  territory  of  the  government  or  nation  >  What  is  the  theatre  of 
the  present  war  in  this  country  ?  Is  It  only  that  portion  of  the  country  included  wltJiin 
the  lines  ofthe  armies,  which  extend  from  the  Chcaapenke  Bay  lothe  spursof  the  Eoolty 
Mountains  ?  or  is  it  not  rntlior  the  whole  nation,  the  loyal  SlJit^a  upon  the  one  side,  and 
thedisioynlupon  the  other  ?  and  are  not  oii  within  the  vicinity  of  the  Itoes  of  the  armies, 
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foe,  except  by  the  single  test  of  loyalty,  or  hostility 
to  the  government 

WHO  OUGHT  AND  WHO  OUGHT  NOT  TO  BE  ARKKSTED. 

All  persona  who  act  as  public  enemies,  and  all  who 
by  word  or  deed  give  reasonable  cause  to  believe  that 
they  intend  to  act  as  such,  may  lawfully  be  arrested  and 
detained  by  military  authority,  for  the  purpose  of  pre- 
venting the  consequences  of  their  acts.  No  person 
in  a  loyal  State  can  rightfully  be  captured  or  detained 
unless  he  has  engaged,  or  there  is  reasonable  cause 
to  believe  that  he  intends  to  engage,  in  acts  of  hostility 
to  the  United  States,  that  is  to  say,  in  acts  which  may 
tend  to  impede  or  embarrass  the  United  States  in 
such  military  proceedings  as  the  commander-in-chief 
may  rightfully  institute. 

MARKS  OF  HOSTILITY. 

It  is  a  sentiment  of  hostility  which  in  time  of  war 
seeks  to  overthrow  the  government,  to  cripple  its 
powers  of  self-defence,  to  destroy  or  depreciate  its  re- 
sources, to  undermine  confidence  in  its  capacity  or  its 
integrity,  to  diminish,  demoralize,  or  destroy  its  armies, 
or  to  break  down  confidence  in  those  who  are  intrusted 
with  its  military  operations  in  the  field.  He  is  a  pub- 
lic enemy  who  seeks  falsely  to  exalt  the  motives,  char- 
acter and  capacity  of  armed  traitors,  to  magnify  their 
resources,  to  encourage  their  efforts  by  sowing  dissen- 
sions at  home,  or  by  inviting  intervention  of  foreign 
powers  in  our  affairs.  He  who  overrates  the  success, 
increases  the  confidence,  and  encourages  the  hopes  of 
our  adversaries,  or  underrates,  dnnlnlshes  or  weakens 
our  own,  and  he  who  seeks  false  causes  of  complaint 
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against  the  officers  of  our  government,  or  inflames 
party  spirit  among  ourselves,  for  the  purpose  of  impair- 
ing or  destroying  our  power  to  suppress  rebellion,  gives 
to  our  enemies  that  moral  support  which  is  more  val- 
uable to  them  than  regiments  of  soldiers  or  millions  of 
dollars.  All  these  ways  and  means  of  aiding  a  public 
enemy  ought  to  be  prevented  or  punished.  But  the  con- 
nections between  citizens  residing  in  different  sections  of 
the  country  are  so  intimate,  the  divisions  of  opinion  on 
political  or  military  questions  are  so  numerous,  the  bal- 
ance of  affection,  of  interest,  and  of  loyalty  is  so  nice  in 
many  instances,  that  civil  war,  like  that  which  darkens 
the  United  States,  is  fraught  with  peculiar  dangers, 
requires  unusual  precautions,  and  warrants  and  demands 
the  most  thorough  and  unhesitating  measures  for  pre- 
venting acts  of  hostility,  and  for  the  security  of  public 
safety. 

INSTANCES  OF  ACTS  OJ'  HOSTILITY. 

Among  hostile  proceedings,  which,  in  addition  to 
those  already  suggested,  justify  military  arrests,  may 
be  mentioned  contraband  trade  with  hostile  districts, 
or  commercial  intercourse  with  them  when  forbidden  by 
statutes  or  by  miHtary  orders ;  *  aiding  the  enemy  by 
furnishing  them  with  information  which  may  be  useful 
to~them;  correspondence  with  foreign  authorities  with 
a  view  to  impede  or  unfavorably  affect  the  negotiar 
tiona  or  interests  of  the  government;-}-  enticing  sol- 
diers or  sailors  to  desertion ;  prevention  of  enlists 
ments;     obstructing    oflScers    whose    duty    it    is    to 


t  See  aot  Februnry  12,  lEHH,  chsp.  H 
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ascertain  the  names  of  persons  liable  to  do  military 
duty,  and  to  enroll  them ;  resistance  to  the  draft,  to 
the  organization  or  to  the  movements  of  soldiers;  and 
aiding  or  assisting  persons  to  escape  from  their  mili- 
tary duty,  by  concealing  them  in  the  country  or  trans- 
porting them  away  from  it. 

NECESSITY  OF  TOWKE  TO  AEREST  THOSE  WHO  KESI8T  DRAFT. 

The  ability  to  create  and  organize  armies  is  the 
foundation  of  all  power  to  suppress  rebellion  and 
repel  invasion,  or  to  execute  the  laws  and  support 
the  Constitution,  when  they  are  assailed.  Without 
the  power  to  capture  or  arrest  those  who  oppose  the 
draft,  no  army  can  be  raised.  The  necessity  of  such 
arrests  is  recognized  by  Congress  in  the  75th  chapter 
of  the  act  of  March  3,  1863,  for  "enrolling  the  forces 
of  the  United  States,  and  for  other  purposes,"  which 
provides  for  the  arrest  and  punishment  of  those  who 
oppose  the  draft.  This  provision  is  an  essential  part 
of  the  general  system  for  raising  an  army,  embodied 
in  that  statute.  Those  citizens  who  are  secretly  hos- 
tile to  the  Union  may  attempt  to  prevent  the  board  of 
enrolment  from  proceeding  with  the  drafl,  or  may  re- 
fuse, when  drafted,  to  enter  the  service.  Our  military 
forces  may  rightfully  be  called  upon  to  protect  the 
lawful  measures  by  which  our  armies  are  created.  If 
the  judiciary  only  could  be  relied  on,  to  overcome 
those  who  resist  the  draft,  then  the  power  to  raise  ar- 
mies would  depend,  in  the  last  resort,  upon  the  physical 
force  which  the  judges  could  or  would  apply  to  the 
execution  of  their  mandates.  Thus,  if  the  posse  comiiatiis 
should  not  be  able  or  willing  to  overpower  those  who 
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oppose  the  draft,  then  no  law  could  be  enforced  other 
than  mob  law  and  lynch  law.  If  the  power  to  raise 
armies  be  denied,  the  government  will  be  broken  down; 
and  because  we  are  too  anxious  to  secure  the  supposed 
rights  of  certain  individuals,  all  our  rights  will  be 
trampled  under  foot. 

TEKUI'l'OKIAL  EXTEHT  Ot"  MAltTlAL  AND  MILITARY  LAW. 

It  is  said  that  martial  law  must  be  confined  to  the 
immediate  field  of  action  of  the  contending  armies, 
while  in  districts  remote  from  battle-fields  it  has  no 
force.  Let  us  see  the  difficulty  of  this  view.  Is  mar- 
tial law  to  be  enforced  only  where  the  movements 
of  our  enemy  may  carry  it?  Do  we  lose  our  mili- 
tary control  of  a  district  when  the  enemy  have  passed 
through  and  beyond  it?  Is  not  martial  law  in  force 
between  the  base  of  operations  of  our  army  and  the 
enemy's  lines,  even  though  it  be  a  thousand  miles 
from  one  to  the  other?  Must  there  be  two  contend- 
ing armies  at  close  quarters  with  each  other,  in  order 
to  sanction  the  use  of  martial  law  ?  If  not,  can  judges 
determine  by  rules  of  law,  the  distance  which  must 
intervene  between  the  hostile  forces  before  that  law 
will  cease  to  have  effect  ?  Has  not  every  army,  where- 
soever it  marches,  power  to  enforce  the  laws  of  war? 
If  a  regiment  of  cavalry  is  stationed  far  from  the 
scene  of  active  military  operations,  or  if  a  single  file 
of  soldiers  is  acting  under  a  commanding  officer,  are 
they  not  governed  by  the  same  law  ?  Have  they  not 
power,  wherever  they  may  be,  to  capture  the  enemy  ? 
Who  is  the  enemy  ?  Whoever  makes  war.  Who 
makes  war  ?     Whoever  aids  and  comforts  the  rebels 
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commits  treason ;  therefore  he  makes  war.*  A  raid 
into  a  Northern  State,  with  arms,  is  no  more  an  act  of 
hostility  than  a  conspiracy  to  aid  the  enemy  by  North- 
ern men  in  Northern  States,  Whether  the  enemy  is 
an  army,  a  regiment,  or  a  single  man,  be  the  number 
of  persons  more  or  less,  it  is  still  the  enemy. 

All.  drafts  of  soldiers  are  made  in  places  remote  from 
the  field  of  conflict.  If  no  arrest  can  be  made  there, 
then  the  formation  of  the  army  can  be  prevented.  Can 
a  spy  be  arrested  by  martial  law  ?  Formerly  there  was 
no  law  of  the  United  States  against  spies  outside  of 
camps.  There  was  nothing  but  martial  law  against 
them.  A  spy  from  the  rebel  army,  no  one  could  doubt, 
should  be  arrested.  Why  should  not  a  spy  from  the 
Northern  States  be  arrested?  It  is  obvious  that  the 
President,  if  deprived  of  the  power  to  seize  or  capture 
the  enemy,  wherever  they  may  be  found,  whether  re- 
mote from  the  field  of  hostilities  or  near  to  it,  cannot 
effectually  suppress  the  rebellion.  Stonewall  Jackson, 
it  is  said,  visited  Baltimore  a  few  months  since  in  dis- 
guise. While  there,  it  is  not  known  that  he  com- 
mitted any  breach  of  the  laws  of  Maryland  or  of  the 
United  States.  Could  he  not  have  been  captured,  if  he 
had  been  found,  by  the  order  of  the  President?  If 
captured,  could  the  State  court  of  Maryland  have  or- 
dered him  to  be  surrendered  to  its  judge,  and  so  turned 
loose  again  ?  ■[  Where  is  the  limit  within  which  the 
military  power  of  the  commander  of  the  army  must  be 
confined,  in  making  war  against  the  enemy  ?  Wher- 
ever military  operations  are  actually  extended,  there 
is  martial    law.      Wljenever  a  person  is  helping    the 
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enemy,  then  he  may  be  taken  as  an  enemy ;  wherever 
such  capture  is  made,  there  war  is  going  on,  there 
martial  law  is  inaugurated,  so  far  as  that  capture  is 
concerned. 

HABEAS  C  OK  PUS.* 

The  military  or  executive  power  to  prevent  prisoners 
of  war  from  being  subject  to  discharge  by  civil  tribu- 
nals, or,  in  other  words,  the  power  to  suspend,  as  to 
these  prisoners,  the  privilege  of  habeas  corpus,  is  an  es- 
sential means  of  suppressing  the  rebellion  and  provid- 
ing for  the  public  safety,  and  is  therefore,  by  neces- 
sary implication,  conferred  by  the  Constitution  on  that 
department  of  government  to  which  belongs  the  duty 
of  suppressing  rebellion  by  force  of  arms,  in  time  of 
war.  In  times  of  civil  war  or  rebellion,  it  is  the  duty 
of  the  President  to  call  out  the  army  and  navy  to  sup- 
press it  To  use  the  army  eflectually  for  that  purpose, 
it  is  essential  that  the  commanders  should  have  the 
power  of  retaining  in  their  control  all  persons  captured 
and  held  in  prison. 

It  must  be  presumed  that  the  powers  necessary  to 
execute  the  duties  of  the  President  are  conferred  on 
him  by  the  Constitution.  Hence  he  must  have  the 
power  to  hold  whatever  persons  he  has  a  right  to  cap- 
ture, without  interference  of  courts,  during  the  war,  and 
he  has  the  right  to  capture  all  persona  who,  he  has  rea- 
sonable cause  to  beheve,  are  hostile  to  the  Union,  and 
are  engaged  in  hostile  acts.  The  power  is  to  be  exer- 
cised in  emergencies.  It  is  to  be  used  suddenly.  The 
facts  on  which  public  safety  in  time  of  civil  war  de- 
pends can  be  known  only  to  the  Ailitary  men,  and  not, 

a  Buspendcd  by  the  Cooftdorate  Con- 
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under  ordinary  circumstances,  to  the  legislatures.  To 
pass  a  law  as  to  each  prisoner's  case,  whenever  pub- 
lic safety  should  require  the  privilege  of  the  writ 
to  be  suspended,  would  be  impracticable.  Shall 
there  be  no  power  to  suspend  the  writ,  as  to  any 
single .  person  in  all  the  Northern  States,  unless  Con- 
gress pass  a  law  depriving  all  persons  of  that  privi- 
lege ?  Oftentimes  the  exposure  of  the  facts  and  cir- 
cumstances requiring  the  suspension  in  one  case  would 
be  injurious  to  the  public  service  by  betraying  our  se- 
crets to  the  enemy.  Pew  acts  of  hostility  are  more 
dangerous  to  pubHc  safety,  none  require  a  more  severe 
treatment,  either  to  preventer  to  punish,  than  an  at- 
tempt to  interfere  with  the  formation  of  the  army  by 
obstructing  enlistments,  by  procuring  desertions,  or  by 
aiding  and  assisting  persons  liable  to  do  military  duty 
in  escaping  from  the  performance  of  it.  Military  arrest 
and  confinement  in  prison  during  the  war  are  but  a 
light  punishment  for  a  crime  which,  if  successful,  would 
place  the  country  in  the  power  of  its  enemies,  and  sac- 
rifice the  lives  of  soldiers  now  in  the  field,  for  want  of 
support.  Whoever  keeps  back  the  volunteers  from 
our  army  strikes  at  the  heart  of  the  country.  All 
those  proceedings  which  tend  to  break  down  the 
army  when  in  the  field,  or  to  prevent  or  impede  any 
step  necessary  to  be  taken  to  collect  and  organize  it, 
are  acts  of  hostility  which  directly  tend  to  impede 
the  military  operations  on  which  the  preservation  of 
the  government,  in  time  of  war,  depends.  All  per- 
sons who  commit  such  acts  are  subject  to  military 
arrest  and  detention ;  and  if  they  are  at  the  same 
time  hable  to  prosecutions  for  violation  of  municipal 
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laws,  that  fact  cannot  shelter  them  from  liability 
to  be  treated  as  public  enemies,  and  to  be  arrested 
and  detained,  so  as  to  prevent  them  from  perpetrat- 
ing any  further  hostile  acts. 

In  determining  the  character  of  acts  committed  in 
the  free  States  by  persons  known  to  be  opposed  to 
the  war,  it  must  be  borne  in  mind  that  those  wh^ 
in  the  loyal  States,  aid  and  comfort  the  enemy,  are 
partakw^s-io-the  crime  of  rebellion  as  essentially  as 
if  present  with  rebel  armies.  They  are  in  law  parti- 
cipes  criminis.  Though  their  overt  acts,  taj^en  alone 
andjdthout_connectign_ with  the  ffebdlioh^iiiight  no_t_ 
amount  to  treason,  or  to  any  crime,  yet  under  the 
.circumgtauceSj^  many_of  these  acts,  otherwise  inno- 
cent, become  dangerous,  injurious,  and  criminal.  ,A-- 
■^person,  whoj  by^hig..  mene.. -presence,  lends  support 
■and  gives  confidence  to  a  murderer  while  perpetrat- 
ing his  foul  crime,  shares  in  that  crime,  whether  he 
is  at  the  time  of  the  murder  in  the  actual  presenee 
of  his  victim,  or  stands  off  at  a  distance,  and  is  ready 
to  warn  the  cutthroat  of  the  approach  of  danger. 
Such  was  the  rule  administered  in  the  trial  of  Knapp 
for  murdering  a  citizen  of  Massachusetts.  This  is 
familiar  lav.^.  What  difference  does  it  make  whether 
the  conspirator  is  near,  or  far  away  from,  his  associates  ; 
whether  he  is  in  a  slave  or  a  free  State  ?  The  real 
question  is  whether  the  person  accused  has  given  or 
means  to  give  aid  or  comfort  to  the  enemy  of  his 
country,  whether  near  by  or  far  off;  if  so,  then  he  is 
an  enemy,  and  may  be  captured  on  the  doorsteps  of  a 
court-house,  or  even  on  the  bench  itself 
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CONSTITUTIONALITY  OP  THE  ENROLMENT  ACT  OF  MARCH  S,   1863. 

No  power  to  arrest  or  detain  prisoners  can  be  con- 
ferred upon  the  President  or  his  provost  marshals  by 
an  act  of  Congress  which  is  void  because  unconstitu- 
tional. No  person  can  be  civilly  or  criminally  liable 
to  imprisonment  for  violation  of  a  void  statute.  Hence 
the  question  may  arise  whether  the  enrolment  act  is  a 
legitimate  exercise  by  Congress  of  powers  conferred 
upon  it  by  the  Constitution.  That  Congress  has  full 
power  to  pass  the  enrolment  act  is  beyond  reasonable 
doubt,  as  will  be  apparent  from  the  following  refer- 
ences :  *  — 

The  Constitution,  article  1,  section  8,  clause  12,  gives 
to  Congress  the  power  "  to  raise  and  support  armies." 
It  must  be  observed  that  the  Constitution  recog- 
nizes a  clear  distinction  between  the  armf/  of  the  Untied 
States  and  the  militia  of  the  several  States,  even 
when  called  into  actual  service.  Thus,  by  article  2, 
section  2,  clause  1, "  The  Presiden-t  shall  be  commander- 
in-chief  of  the  army  and  navy  of  the  United  States, 
and  of  the  militia  of  the  several  States,  when  called 
into  the  actual  service  of  the  United  States."  By  ar- 
ticle 1,  section  8,  clause  15,  Congress  has  power  "to 
provide  for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  insurrections  and  repel 
invasions."  By  article  1,  section  8,  clause  16,  Congress 
has  power  "  to  provide  for  organizing,  arming,  and  dis- 
ciplining the  militia,  and  for  governing  such  part  of 
them  as  may  be  employed  in  the  service  of  the  United 
States,  reserving  to  the  States  respectively  the  appoint- 
ment of  the  officers,  and  the  authority  of  training  the 

*  So  decided  ia  eeTerol  caaea  since  the  pubUeatloa  of  the  first  cditiatu 
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militia  according  to  the  discipline  prescribed  bj  Con- 
gress." In  addition  to  these  powers  of  Congress  to  call 
into  the  service  of  the  Union  the  militia  of  the  States  by 
requisitions  upon  the  respective  governors  thereof,  the 
Constitution  confers  upon  Congress  another  distinct, 
independent  power,  by  article  1,  section  8,  clause  12, 
which  provides  that  Congress  shall  have  power  "  to 
raise  and  support  armies,  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years." 
By  article  1,  section  8,  clause  14,  Congress  has  power 
to  make  rules  for  the  government  and  regulation  of  ■ 
the  land  and  naval  forces.  Article  1,  section  8,  clause  18, 
gives  Congress  power  "  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers  vested  by  this 
Constitution  in  the  government  of  the  United  States,  or 
in  any  department  or  officer  thereof."  The  statutes 
of  1795,  and  other  recent  acts  of  1861  and  1862, 
authorizing  the  enlistment  of  volunteers,  were  mainly 
founded  on  the  power  to  receive  militia  of  the  States 
into  the  service  of  the  Union,  and  troops  were  raised 
principally  through  the  agency  of  governors  of  States. 
The  enrolment  act  of  1863  is  an  exercise  of  power 
conferred  upon  Congress,  to  "  raise  and  support  ar- 
mies," *  and  not  of  the  power  to  call  out  the  militia 
of  the  States.  Neither  the  governors  nor  other  State 
authorities  have  any  official  functions  to  perform  in  re- 
lation to  this  act,  nor  any  right  to  interfere  with  it. 
It  is  an  act  of  the  United  States,  to  be  administered 
by  United  States  officers,  applicable  to  citizens  of 'the 
United  States  in  the  same  way  as  all  other  national 
laws.     The  confounding  of  these  separate  powers  of 

'  Bee  Bote  to  Forty-third  Kdition  (No,  12),  explanatory  of  this  statul*. 
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Congress  and  the  rights  and  proceedings  derived  from 
them  has  been  a  prolific  source  of  error  and  misappre- 
hension. 

KULES  OF  INTERPRETATION  AND  THEIR  APPLICATION  TO  THIS  ACT. 

The  Constitution,  as  above  cited,  provides  that  Con- 
gress shall  have  power  to  pass  "  all  laws  necessary  and 
proper "  for  carrying  into  execution  all  the  powers 
granted  to  the  government  of  the  United  States,  or 
any  department  or  officer  thereof!  The  word  "  neces- 
sary," as  used,  is  not  limited  by  the  additional  word 
"  proper,"  but  is  enlarged  thereby. 

"The  authorities  essential  to  the  care  of  the  common  defence 
are  these  :  To  raise  ai-miea ;  to  build  and  equip  fleets ;  to  prescribe 
rules  for  the  government  of  both  ;  to  direct  their  operations  ;  to 
provide  for  their  support.  These  powers  ought  to  exist  with- 
out LIMITATION,  because  it  is  impossible  to  foresee  or  to  define 
the  extent  and  variety  of  national  exigencies,  and  the  correspond- 
ent extent  and  variety  of  the  means  necessary  to  satisfy  them. 
The  circumstances  "which  endanger  the  safety  of  nations  are  infi- 
nite, and  for  this  reason  no  constitutional  shackles  can  wisely  be 
imposed  on  the  power  to  which  the  care  of  it  is  committed."  *  * 
"  This  power  ought  to  be  under  the  direction  of  the  same  councils 
which  are  appointed  to  preside  over  the  common  defence^'  *  * 
"  It  must  be  admitted,  as  a  necessary  consequence,  that  there  can 
be  no  limitation  of  that  authority  which  is  to  provide  for  the  de- 
fence and  protection  of  the  community  in  any  matter  essential  to 
its  eflicacy  —  that  is,  in  any  matter  essential  to  the  formation, 
direction,  or  support  of  the  national  forces."  •  •  » The 
means  ought  to  be  proportioned  to  the  end ;  the  persons  from 
whose  agency  the  attainment  of  the  end  is  expected  ought  to  pos- 
sess the  means  by  which  it  is  to  be  attained." 

This  opinion  of  Alexander  Hamilton  has  been  con- 
firmed by  the  Supreme  Court  of  the  United  States, 
in  a  decision  made  by  Chief  Justice  Marshall,  and 
quoted  in  a  former  page. 
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"  The  government  of  the  United  States  is  one  of  enumerated 
powers,  and  it  can  exercise  only  the  powers  granted  to  it ;  but 
though  limited  in  its  powers,  it  is  supreme  within  its  sphere  of  ac- 
tion. It  is  the  government  of  the  people  of  the  United  States, 
and  emanated  from  them.  Its  powers  were  delegated  by  all,  and 
it  represents  all,  and  acts  for  ali, 

"  There  is  nothing  in  the  Constitution  which  excludes  incidental 
or  implied  powers.  The  articles  of  confederation  gave  notliing  to 
the  United  States  but  what  was  expressly  granted;  but  the  new 
Constitution  dropped  the  word  ea^ressly,  and  left  the  question 
whether  a  pnilicular  power  was  granted  to  depend  on  a  fair  con- 
struction of  the  whole  instrument.  No  constitution  can  contain 
an  accurate  detail  of  all  the  subdivisions  of  Its  powers,  and  all  the 
means  by  which  they  might  be  earned  into  execution.  It  would 
render  it  too  prolix.  Its  nature  requires  that  only  the  great  out- 
lines should  be  marked,  and  its  important  objects  designated,  and 
ail  the  minor  ingredients  left  to  be  deduced  from  the  nature  of 
those  objects.  The  sword  and  the  purse,  all  the  external  relations, 
,  and  no  inconsiderable  portion  of  the  industry  of  the  nation,  were 
intrusted  to  the  general  government ;  and  a  government  intrusted 
with  such  ample  powers,  on  the  due  execution  of  which  the  hap- 
piness and  prosperity  of  the  people  vitally  depended,  must  also  be 
intrusted  with  ample  means  of  their  execution.  Unless  the  words 
imperiously  require  it,  we  ought  not  to  adopt  a  construction  which 
would  impute  to  the  framera  of  the  Constitution,  when  granting 
gi'eat  powers  for  the  public  good,  the  intention  of  impeding  their 
exercise  by  withholding  a  choice  of  means.  The  powers  given  to 
the  government  imply  the  ordinary  means  of  execution  ;  and  the 
government,  in  all  sound  reason  and  fiiir  interpretation,  must  have 
the  choice  of  the  means  which  it  deems  the  most  convenient  and 
appropriate  to  the  execution  of  the  power.  The  Constitution  has 
not  left  the  right  of  Congress  to  employ  the  necessary  means  for 
the  execution  of  its  powers  to  general  reasoning.  Art.  1,  sect.  8, 
of  the  Constitution,  expressly  confers  on  Congress  the  power  'to 
make  all  laws  that  may  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers.' 

"  Congress  may  employ  such  means  and  pass  such  laws  as  it  may 
deem  necessary  to  carry  into  execution  great  powers  granted  by 
the  Constitution;  and  necessary  means,  in  the  sense  of  the  Con- 
stitution, does  not  import  an  absolute  physical  necessity  so  strong 
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that  one  thing  cannot  exist  without  the  other.  It  stands  for  any 
means  calculated  to  produce-the  end.  The  word  necessary  admits 
of  all  degrees  of  compariBon.  A  thing  may  be  necessary,  or  very 
necessary,  or  ahsolutely  or  indispensably  necessary.  The  word  is 
used  in  various  senses,  and  in  its  construction  the  subject,  the 
context,  the  intention,  are  all  to  be  taken  into  view.  The  powers 
of  the  government  were  given  for  the  welfare  of  the  nation.  They 
were  intended  to  endure  for  ages  to  come,  and  to  be  adapted  to 
the  various  crises  in  human  affairs.  To  prescribe  the  specific 
means  by  which  government  should  in  all  future  time  execute  its 
power,  and  to  confine  the  choice  of  means  to  such  narrow  limits 
as  should  not  leave  it  in  the  power  of  Congress  to  adopt  any 
which  might  be  appropnate  and  conducive  to  the  end,  would  be 
most  unwise  and  pernicious,  because  it  would  be  an  attempt  to 
provide,  by  immutable  rules,  for  exigencies  which,  if  foreseen  at 
all,  must  have  been  foreseen  dimly,  and  would  deprive  the  legisla- 
ture of  the  capacity  to  avail  itself  of  experience,  or  to  exercise  its 
reason,  and  accommodate  its  le^slation  to  circumstances.  If  the 
end  be  legitimate,  and  within  the  scope  of  the  Constitution,  all 
means  which  are  appropriate,  and  plainly  adapted  to  this  end,  and 
which  are  not  prohibited  by  the  Constitution,  are  lawful." 

These  authorities  show  that  Congress,  having  the 
power  to  raise  and  support  armies,  has  an  unlimited 
choice  of  means  appropriate  for  carrying  that  power 
into  execution.  The  only  question  is  whether  the  act 
of  March  3,  1863,  is  "plainly  adapted  to  the  end  pro- 
posed," namely,  "  to  raise  an  army"  If  it  is  a  usual 
mode  of  raising  an  army  to  enroll  and  draft  citizens,  or, 
though  unusual,  if  it  is  one  appropriate  mode  by  which 
the  end  may  be  accomplished,  it  is  within  the  con- 
stitutional authority  of  Congress  to  pass  that  law. 

In  a  republic,  the  country  has  a  right  to  the  miHtary 
service  of  every  citizen  and  subject.  The  government 
is  a  government  of  the  people,  and  for  the  safety  of  the 
people.  No  man  who  enjoys  its  protection  can  lawfully 
escape  his  share  of  public  burdens  and  duties.  Public 
27 
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safety  and  welfare  in  time  of  war  depend  wholly  upon 
the  success  of  military  operations.  Whatever  stands  in 
the  way  of  military  success  must  be  sacrificed,  else  all 
is  lost.  The  triumph  of  arms  is  the  tahila  in  naufragw, 
the  last  plank  in  the  shipwreck,  on  which  alone  our 
chance  of  national  life  depends.  Hence,  in  the  struggle 
of  a  great  people  for  existence,  private  rights,  though 
not  to  be  disregarded,  become  comparatively  insignifi- 
cant, and  are  held  subject  to  the  paramount  rights  of 
the  community.  The  life  of  the  natioii  must  be  pre- 
served at  all  hazards,  and  the  Constitution  must  not, 
without  imperative  necessity,  be  so  construed  as  to  de- 
prive the  people  of  the  amplest  means  of  self-defence. 
Every  attempt  to  fetter  the  power  of  Congress  to 
call  into  the  field  the  military  forces  of  the  country  in 
time  of  war,  is  only  a  denial  of  the  people's  right  to 
fight  in  their  own  defence.  If  a  foreign  enemy  were 
now  to  invade  the  country,  who  would  dare  to  cavil  at 
the  forms  of  statutes  under  which  the  people  sought  to 
enhst  volunteers  to  repel  the  invader?  It  must  not 
be  forgotten  that  Congress  has  the  same  power  to-day 
to  raise  and  organize  armies  to  suppress  rebellion,  that 
would  belong  to  it  if  the  Union  were  called  upon  to 
meet  the  world  in  arms. 

INDEMNITY  TO  FEESONS  ARKESTBD. 

Persons  who  reside  in  a  country  engaged  in  active 
hostilities,  and  who  so  conduct  themselves  as  to  give 
reasonable  cause  to  believe  that  they  are  aiding  and 
comforting  a  public  enemy,  or  that  they  are  partici- 
pating in  any  of  those  proceedings  which  tend  to  em- 
barrass military  operations,  may  be  arrested  ;  and  if 
such  persons  shall  be  arrested  and  imprisoned  for  the 
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purpose  of  punishing  or  preventing  such  acts  of  hos- 
tility, they  are  not  entitled  to  claim  indemnity  for  the 
injury  to  themselves  or  to  their  property,  suffered  by 
reason  of  such  arrest  and  imprisonment.'^^  If  the 
persons  so  arrested  are  subjects  of  a  foreign  govern- 
ment, they  cannot  lawfully  claim  indemnity,  because 
their  own  hostile  conduct,  while  it  has  deprived  them 
of  the  shelter  of  "neutrality,"  has  subjected  thgm 
to  penalties  for  having  violated  the  laws  of  war.-}- 
If  a  foreigner  join  the  rebels,  he  exposes  himself 
to  the  treatment  of  rebels.  He  can  claim  of  this 
government  *no  indemnity  for  wounds  received  in 
battle,  or  for  loss  of  time,  or  for  suffering  by  being  cap- 
tured and  imprisoned.  It  can  make  no  difference 
whether  his  acts  of  hostility  to  the  United  States  are 
committed  in  open  contest  under  a  rebel  flag,  or  in 
the  loyal  States,  where  his  enmity  is  most  danger- 
ous. If  it  be  said  that  he  has  violated  no  municipal 
law,  and  therefore  ought  not  to  be  deprived  of  liberty 
without  indemnity,  it  must  be  remembered  that  if  he 
has  violated  any  of  the  laws  of  war,  he  may  have 
thereby  committed  an  offence  more  dangerous  to  the 
country  and  more  destructive  in  its  consequences 
than  any  crime  defined  in  statutes.  If  a  person, 
detained  in  custody  by  reason  of  his  having  violated 
the  laws  of  war,  and  for  the  purpose  of  preventr 
ing  hostilities,  be  liberated  from  confinement  with- 
out having  been  indicted  by  a  grand  jury,  it  does 
not  follow  therefrom  that  he  has  committed  no  crime. 
He  may  have  been  guilty  of  grave  offences,  while  the 
government   may  not    have  deemed    it  necessary  to 

indemnity  acta  of  Congreea.    Index,  title  "Enemy, 
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prosecute  him.  Clemency  and  forbearance  are  not  a 
just  foundation  for  a  claim  of  indemnity.  An  offender 
may  not  have  been  indicted,  because  the  crime  com- 
mitted, being  purely  a  military  crime,  or  crime  against 
martial  law,  may  not  have  come  within  the  jurisdic- 
tion of  civil  tribunals.  The  legality  of  his  arrest  and 
imprisonment  under  martial  law,  justified  by  military 
necessity,  cannot  be  adjudicated  by  civil  tribunals,* 
If  the  person  so  arrested  is  the  subject  of  a  foreign 
power,  and  claims  exemption  from  arrest  and  custody 
for  that  reason,  he  can  have  no  right  to  indemnity 
under  any  circumstances,  by  reason  of  basing  an  alien, 
until  such  fact  of  alienage  is  made  known  to  the  govern- 
ment. His  claim  to  indemnity  thereafter  will  depend 
on  a  just  application  of  the  principles  already  stated. 
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Instructions  of  the  War  Department  to  Officers  having 
Chargg  of  Deserters. 

wak  depaetment, 

Pbovost  Mabshal  Gesesal'b-  OraiOB, 

Watkinglon,  D.  0.,  July  I,  186S. 

[Circular  No.  36.] 

The  following  opinion  of  Hon.  William  Whiting,  Solicitor  of  the 
War  Department,  is  puhlished  for  the  information  and  guidance  of 
all  officers  of  this  Bureau: 

arrest  of  obsbrtbrs — habeas  corpus. 


It  is  enacted  in  the  7th  section  of  the  act  approved  Marcli  3, 1863, 
entitled  "  An  act  for  enrolling  and  calling  out  the  national  forces,  and 
for  other  purposes,"  that  it  shall  be  the  duty  of  the  Provost  Marshals 
appointed  under  this  act  "to  arresi  ai^  deserters,  whether  regulara, 
wlwiteers,  militia  men,  or  persons  called  into  the  service  under  this 
or  any  other  act  of  Congress,  wherever  they  may  be  found,  and  to 
send  them  to  the  nearest  laililaiy  commander,  or  military  post." 

If  a  writ  of  habeas  corpus  shall  be  issued  by  a  State  court,  and 
served  upon  the  Provost  Marshal  while  he  holds  under  arrest  a 
deserter,  before  he  has  had  opportunity  "to  send  him  to  the  nearest 
military  commander,  or  military  post,"  the  Provost  Marshal  is  not 
at  liberty  to  disregard  that  process.  "  It  is  the  duty  of  the  Marshal, 
or  other  person  having  custody  of  the  prisoner,  to  make  known  to 
the  judge  or  court,  by  a  proper  return,  the  authority  by  which  he 
holds  him  in  custody.  But  after  this  return  is  made,  and  the  State 
judge  or  court  judicially  apprised  that  the  party  is  in  custody  under 
the  authority  of  the  United  States,  they  can  proceed  no  further. 

"  They  then  know  that  the  prisoner  is  within  the  dominion  and 
jurisdiction  of  another  government,  and  that  neither  the  writ  ai  habeas 
corpus,  nor  any  other  process  issued  under  State  authority,  can  pass 
over  the  line  of  division  between  the  two  sovereignties.  He  is  then 
within  the  dominion  and  exclusive  jurisdiction  of  the  United  States. 
If  he  has  committed  an  offence  against  their  laws,  their  tribunals 
alone  can  punish  him.     If  he  is  wrongfully  imprisoned,  then*  judicial 
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tribunala  can  release  him  and  afford  him  redress.  And  altliongh,  aa 
we  have  said,  it  ia  the  duty  of  the  MaishaJ,  or  other  pereon  holding 
him,  to  make  known,  by  a  proper  return,  the  aathority  under  which 
he  retains  him,  it  is,  at  the  aamo  time,  imperatively  hia  duty  to  obey 
the  process  of  the  United  States,  to  hold  the  prisoner  in  custody  un- 
der it,  and  to  refuse  obedience  to  the  mandate  or  process  of  any  other 
government.  And,  consecLuently,  it  ia  hia  duty  not  to  take  the 
priaoncr,  nor  suffer  him  to  be  taken,  before  a  State  judge  or  court, 
upon  a  habeas  corpus  issued  under  State  authority.  No  State  judge 
or  court,  after  they  are  judicially  informed  that  the  party  is  im- 
priaoned  under  the  authority  of  the  United  States,  has  any  right  to 
interfere  with  him,  or  require  him  to  be  brought  before  them.  And 
if  the  authority  of  a  State,  in  the  form  of  judicial  process  or  other- 
wbe,  should  attempt  to  control  the  Marshal,  or  other  authorized 
officer  or  agent  of  the  United  States,  in  any  respect,  ia  the  custody 
of  his  prisoner,  it  would  be  his  duty  to  resist  it,  and  to  call  to  his 
aid  any  force  that  might  be  necessary  to  maintain  the  authority  of 
law  against  illegal  interference.  'No  judicial  process,  whatever  form 
it  may  assume,  can  have  any  lawfiil  authority  outside  the  limits  of 
the  jurisdiction  of  the  coifft  or  judge  by  whom  it  is  issued ;  and  an 
attempt  to  enforce  it  beyond  these  boundaries  is  nothing  less  than 
lawless  violence.' " 

The  language  above  cited  is  that  of  Chief  Justice  Taney  in  the 
decision  of  the  Supreme  Court  of  the  United  States  in  the  case  of 
Ablcman   vs.  Booth.— (SI  Howard's  Reports,  506.) 

If  a  writ  of  habeas  corpus  shall  ha^  e  been  sued  out  from  a  State 
court,  and  served  upon  the  Pro%o«t  Maishal  while  he  holds  the 
deserter  under  arreat,  and  before  he  has  had  time  or  opportunity  to 
"  send  him  to  the  nearest  militarj  commandei  or  military  post," 
it  ia  the  duty  of  the  Marshal  to  make  to  the  court  a  respectful  state- 
ment, ia  writing,  as  a  return  upon  the  wnt,  setting  forth  ; 

1st.  That  the  respondent  is  Provost  Marshal,  duly  appointed  hy 
the  President  of  the  United  States,  in  accordance  with  the  provisions 
of  the  act  aforesaid. 

2d.  That  the  person  held  was  arrested  by  said  Marshal  aa  a 
deserter,  in  accordance  with  the  provision  of  the  7th  section  of  the 
act  aforesaid.  That  it  ia  the  legal  duty  of  the  respondent  to  deliver 
over  said  deserter  "to  the  nearest  military  commander,  or  military 
post,"  and  that  the  respondent  intends  to  perform  such  duty  aa  soon 
as  possible. 
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3d.  That  the  production  of  said  deserter  ia  court  would  lie  iucon- 
Bistent  with,  and  in  violation  of  the  duty  of  the  respondent  as  Provost 
Marshal,  and  that  the  said  deserter  is  now  held  under  authority  of 
the  United  States.  For  these  reasons,  and  without  intending  any 
disrespect  to  the  honorable  judge  who  issued  process,  he  declines  to 
produce  said  deserter,  or  to  subject  him  to  the  process  of  the  court. 

To  the  foregoing  all  other  material  facts  may  be  added. 

Such  return  having  been  made,  the  jurisdiction  of  the  State  conrt 
over  that  case  ceases.  .  If  the  State  court  shall  proceed  with  the 
case  and  make  any  formal  judgment  iu  it,  except  that  of  dismissal, 
one  of  two  courses  must  he  taken.  (I)  The  case  may  be  carried  up, 
by  appeal  or  otherwise,  to  the  highest  court  of  the  State,  and  re- 
moved therefrom  by  writ  of  error  to  the  Supreme  Court ;  or,  (2)  the 
judge  may  be  personally  dealt  with  in  accordance  with  law,  and 
with  sncn  instructions  as  may  hereafter  be  issued  in  each  caae, 
WILLIAM  "WHITING, 
Solicitor  of  the  War  Departmer^. 

Note  A. — For  thosewho  desire  to 
whether  h  gOYermneathna  the  right  to  treat  itBCltiaene  whlli 
ligerents  or  as  subjects,  tefercnce  may  be  had  to  the  foUowlng,  yii,:  (Stephens')  Blaolc- 
stooe'H  Com.,  Vol.  4,  p.  288.  Matten'B  Kasai  oonoernant  lea  Annateura,  ch.  S,  sect.  U. 
See  17  Geo.III.  eh.  9(1777).  Pickermg's  Statutes,  Vol..ll,p.ai2.  See  Preaident's  Procla- 
mation, April  10,  1S61.  U.  S.  Stat,  at  Large,  1S«1,  App.  p.  il.  See  charge  of  Nslaon,  J., 
IiithereportcifthetrialofthoafficerB,&c..ofTA«£a<wnnaA,p.371.  In  thia  case  the  rebel 
prlvaMer  put  In  SB  a  defenoe  hie  oommleston  to  cruise  under  the  Confederate  flig;  and  the 
same  defence  waa  made  befbre  the  United  States  Court  in  Philadelphia  by  other  peraons 
Indicted  for  piracy.  It  was  held  la  both  of  these  tribunala,  that  they  muet  foOow  the 
decision  of  the  exeautme  and  Ugi^aH/ve  departments  In  determlnine;  the  political  status  of 
the  Confederate  States ;  and,  that  the  exercise  of  belUgetent  righta  by  the  Federal  Gov- 
emmeut  did  not  in^y  any  waiver  or  reiainaialioa  of  As  eosereign  or  munic^lal  rigAtt, 
or  righl)  to  hold  an  Miijecta  Hie  bellinerent  inhaiitanta  of  the  seceded  States,  See  the 
report  of  Smith's  Trial,  p.  9B.  The  pirates  tried  in  Bew  Yorlc  were  not  convictisd.  Those 
who  were  convicted  in  Philadelphia  were  not  aentenced,  but,  by  order  of  the  Secretary 
of  State  (January  31, 13G2),  were  sent  to  a  military  priaon,  to  be  exchimged  as  prisoners 
ofwar  — this  being  lionc  to  avoid  threatened  retsliBtion. 

See  sleo  authorities  cited  In  Chapter  II.  p.  41. 

It  has  been  decided  since  the  tenth  efllUon  waa  In  type,  that  citizens  of  States  In  rebel- 
lion are  considered  as  ptd/Hc  enemies,  tend  are  not  entitled  to  sue  in  the  courts  of  the  United 
States,  by  Nelson,  J.,  U.  S.  C.  C,  of  Minnesota.  See  Ifash  v.  Dayton.  A  aimihir  decis- 
ion has  been  made  by  the  Conrt  of  Appeala  in  Kentucky,  and  haa  been  approved  by  Gor- 
emor  Bramlctte.    (See  his  Mesaa^  to  the  Uouae  of  KeproBcatalivea,  February  13,  13M.) 

Note  to  Fortg-tkird  Edition.  —  Nor  can  public  enemies  appear  as  claimants  in  a  case  of 
prite.  (Crn«edS<flie8v.rfteisaacB'eninie«,10Pita.Leg.Jonr.,e7;  United  States  v.  ITie 
AUeghany,  lb.  276  ;  United  States  v.  One  Hundred  Barrels  of  Csment,  12  Am.  L.  R.  735.) 
In  Mrs.  Alexander's  Cotton  case,  the  Supreme  Court  say,  ISSi-S  (2  Wallace,  421),  "  A 
poblic  enemy  can  have  do  standing  in  cny  court  oE  the  United  States  so  long  as  tbat 
relation  eidBts."    See  Appendix,  p.  532. 
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This  case  has  been  decided  in  Ohio  since  the  seventh 
edition  of  the  "  War  Powers"  went  to  press  :  — 

John  W.  Kees  in.  David  Tod  and  others,  Pickaway  Counly  Common  Pleas; 
civil  action.  On  petition  to  remove  the  case,  for  trial,  to  the  United  States 
Circuit  Court. 

The  defendants,  under  the  Act  of  Congress  of  March  3,  1863,  present  a 
sworn  petition,  stating  the  lacta,  clearly  within  the  Act,  and  tendering  surety 
as  proTided  by  the  Act. 

Section  4  of  the  Act  provides,  "That  any  order  of  the  President,  or  under 
his  authority,  made  at  any  time  during  the  existence  of  the  present  rebellion, 
shall  be  a  defence  in  all  courts  to  any  action  or  prosecution,  civil  or  criminal, 
pending,  or  to  be  commenced,  for  any  search  or  seizure,  arrest  or  imprisonment, 
made,  done,  or  committed,  or  acts  omitted  to  be  done,  under  and  by  virtue  of 
such  order,  or  under  color  of  any  law  of  Congress,  and  such  defence  may  be 
made  by  special  plea,  or  under  the  general  issue." 

Section  5  provides,  "That  if  any  suit  or  prosecution,  civil  or  criminal,  has 
been,  or  shall  be  commenced  in  any  State  court  against  any  ofBcer  civil  or 
military,  or  against  any  other  person,  for  any  arrest  or  imprisonment  made,  or 
other  trespasses  or  wrongs  done  or  committed,  or  any  act  omitted  to  be  done, 
at  any  time  during  the  present  rebellion,  by  virtue  or  under  color  of  any 
authority  derived  ftoro  or  exercised  by  or  under  the  President  of  the  United 
States,  or  any  Act  of  Congress,  and  the  defendant  shall,  at  the  time  of  entering 
his  appearance  in  such  court,  or,  if  such  appearance  shall  have  been  entered 
before  the  passage  of  this  Act,  then  at  the  next  session  of  the  court  in  which 
Buch  suit  or  prosecution  is  pending,  file  a  petition,  stating  the  facts,  and  verified 
by  affidavit,  for  the  removal  of  the  cause  for  trial  at  the  next  Circuit  Court  of 
the  United  States,  to  be  holden  in  the  district  where  the  suit  is  pending,  and 
offer  good  and  sufficient  surety  for  his  hling  in  such  court,  on  the  first  day  of 
its  session,  copies  of  such  process  or  proceedings  against  him,  and  also  for  his 
appearing  in  such  court,  and  entering  special  bail  in  the  cause,  if  special  bail 
was  originally  required  therein,  it  shall  be  the  duty  of  the  State  court  to 
accept  tlie  surety,  and  proceed  no  further  in  the  cause  or  prosecution,  and  the 
bail  that  shall  have  been  originally  taken  shall  be  discharged,  and  such  copies 
being  filed,  as  aforesaid,  in  such  court  of  the  United  States,  the  cause  shall 
proceed  therein  in  the  same  manner  as  if  it  had  been  brought  in  said  court  by 
original  process,  whatever  may  be  the  amount  in  dispute  or  the  damages 
claimed,  or  whatever  the  citizenship  of  the  parties,  any  former  law  to  the  con- 
trary notwithstanding. 

OPINION   OF   JUDGE  DICKEY. 

The  plaintiff  brought  his  action  in  this  court  to  recover  damages  for   an 

alletjcd  trespass  and  false  imprisonment  by  the  defendants,  and  filed  his  petititin 
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on  the  I4th  of  September,  1863,  and  caused  summons  to  be  issued  and  eetxei. 
Sec.    In  his  petition  he  alleges  that  the  defendants,  on  the  29[h  day  of  June, 

1862,  at  the  countj  of  Picknway,  unlawfully  and  ali  '  1  Itcd  the 
plaintiff,  and  that  the  defendants,  BUst,  Goodell,  adDu  hmane 
and  by  the  procurement  of  the  defendants,  Tod  d  G  gg  iz  d  d  aid 
hold  of  the  plamtiff,  and  then  and  there  unla  -fiiU  and  y  nd 
n^thout  any  reasonabl"  and  probable  cause,  a  d  d  mp  d  d 
plaintiff,  ivith  intention  of  having  him  carried  oh  f  Oh 
tiary  to  the  laws  thereof,  and  that  defendants  S  nd  G  d  h  d 
there,  at  the  instance  and  by  the  procurement  of  the  said  Tod,  Dougherty,  and 
Gregg,  forced  and  compelled  the  said  plaintiff  to  go  from  and  nut  of  his  house, 
situate  and  being  in  said  county  of  Pickaway,  into  the  public  street,  and  bo  on  ; 
charging  that  they  compelled  him  to  go  out  of  tlie  State  of  Ohio,  to  the 
military  prison,  called  the  "  Old  Capitol  Prison,"  in  Washington  City,  and 
there  the  defendants  caused  him  to  be  unlawfully  and  maliciously,  and  against 
his  will,  without  reasonable  or  probable  cause,  imprisoned  for  seventeen  days, 
&c.,  to  his  dama^,  $30,000. 

On  the  27th  of  October,  1863,  defendants  Tod,  Gregg,  anil  Dougherty,  the 
only  defendants  served  with  process,  filed  their  petitions  against  the  plaintiff 
Kees,  stating,  in  substance,  that  the  plaintiff  Kees,  on  the  12th  of  September, 

1863,  filed  his  petition  in  the  court,  and  commenced  a  civil  action  for  the 
wrongs,  injuries,  &c.,  as  stated  in  plaintiff's  petition,  making  reference  to  it  for 
particulars,  and  then  going  on  to  set  forth  that  having  been  summoned,  they 
come  and  enter  their  appearance  to  the  plaintiff's  action,  and  state,  that,  so  &r 
as  the  arrest,  imprisonment,  wrongs,  &c.,  were  committed,  as  alleged  in  plidn- 
tiff's  petition,  the  same  was  done  during  the  present  rebellion,  about  the  29th 
day  of  June,  1362,  and  prior  to  the  3d  day  of  March,  1863,  by  virtue  and 
under  color  of  authority  derived  from  and  esercised  by  the  President  of  the 
United  States,  and  by  virtue  of  and  under  an  order  issued  from  the  War 
Department  of  the  United  States  (a  copy  of  which  order  is  given). 

The  defendants  then,  after  a  full  statement  of  the  facts  as  they  claim  them, 
relating  to  the  authority,  S:o.,  further  state,  that  they,  desiring  to  have  the  case 
removed  to  the  next  Circuit  Court  of  the  United  States,  to  be  holden  at  Cin- 
cinnati, &c.,  come  and  offer  good  and  sufficient  surety,  &c,,  and  then  pray  this 
court  to  accept  the  surety  and  proceed  no  further  in  the  case,  and  to  make 
such  further  order  as  may  be  necessary  for  the  removal  of  the  case  to  the 
Circuit  Court  of  the  United  States. 

The  following  is  the  order  of  the  War  Department  referred  to  : 

Wab  Defabtmeht,  Wasuikqtun,  D.  C,  > 
June  27,  1862.  S 
Sir  ;  Proceed,  with  one  assistant,  by  first  train,  to  Ciroleville,  in  the  State 
of  Ohio,  arrest  there,  or  wherever  else  he  may  be  found,  John  W.  Kees,  editor 
and  publisher  of  the  "  Circleville  Watchman,"  and  deliver  him  to  the  com- 
mandant at  Camp  Chase,  permitting  no  communication  with  him  except  by 
yourself,  and  your  subordinates  charged  with  his  sate  keeping,  and,  if  you  think 
fit,  by  his  family  in  your  presence.    E.'iamine  all  papers,  private  or  otherw-ise. 

28 
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found  at  the  ofSce  of  the  pnper,  the  residence  of  Kees,  or  on  his  person,  and 
bring  with  you  to  the  department  all  that  may  be  found  of  a  treasonable  or 
Buspifiioua  nature,  as  well  as  a  copy  of  each  issue  of  tlie  "  Watchman  "  during 
the  last  four  montha.  Cloao  the  office,  locking  up  the  presses,  type,  paper, 
and  other  material  found  therein,  and  place  it  in  charge  of  a  discreet  and 
trustworthy  person,  who  will  see  that  it  is  safely  kept.  If  you  think  any 
further  aid  will  be  necessary,  call  on  Governor  Tod,  at  Columbus,  who  will  be 
requested  to  give  you  such  informatioii  and  aid  as  you  may  think  needful  in 
enabling  you  to  fulfil  your  duty. 

Let  this  order  be  executed  promptly,  discreetly,  and  quietly  ;  and,  when 
executed,  make  full  report  of  your  doings  hereunder  to  this  department. 
By  order  of  the  Secretary  of  War. 

(Signed)  C.  P.  WOLCOTl', 

Assistant  Secretary  of  War. 

It  was  set  forth  in  defendant's  petition  that  tliis  order  was  addressed  to  Wm. 
H.  Scott,  "Washington,  D.  C,  and  delivered  to  him,  and  that  he  proceeded  to 
its  execution,  and  called  at  the  Executive  office,  in  Columbus,  was  given  infor- 
mation in  regard  to  Kees,  his  paper,  and  persons,  to  call  on  at  Circleville,  &c., 
by  one  of  the  Governor's  staff;  and  that  Scott  did  proceed  to  Circleville,  and 
arrest  Keea  under  and  by  virtue  of  the  command  of  the  order  reierred  to,  &o. 
And  the  petition  of  the  defendant,  David  Tod,  further  states,  that  about  the  6th 
of  June,  1862,  prior  to  the  issuing  of  the  order,  the  Circleville  Watchman  of 
that  date,  edited  and  published  by  Kees,  was  mailed  to  him  as  Governor,  con- 
taining marked  editorial  articles,  highly  libellous,  inflammatory,  and  treasonable 
in  their  character,  well  calculated  and  intended  to  prevent  enlistments,  weaken 
the  military  power  of  the  government,  and  produce  opposition  to  it  in  its 
efforts  to  crush  the  rebellion,  and  excite  further  rebellion — copies  of  which 
articles,  and  others  of  like  character  issued  prior  to  the  order,  are  shown  with 
the  petition. 

The  defendant  Tod  further  states  that  he  enclosed  the  Watchman  contain- 
ing the  marked  articles  by  mail  to  the  Secretary  of  War,  with  a  letter,  calling 
the  Secretary's  attention  to  the  marked  articles,  and  hoping  that  the  Secretary 
would  at  once  put  its  editor,  John  W.  Kees.  with  his  secession  rebel  friends,  in 
Camp  Chase  prison,  where  it  would  be  his  (the  Governor's)  pleasure  to  see 
that  he  (Kees)  would  he  saftly  kept. 

He  further  states  that  he  has  set  forth  his  only  connection  with  the  alleged 
arrest,  &c.,  and  that  he  did  nothing  more  ;  and  all  he  did  was  in  his  capacity 
as  Governor  of  Ohio,  and  in  performance  of  his  duty  to  the  national 
government. 

The  case  has  been  argued  and  heard  upon  the  defendant's  petitions  for  the 
removal  of  it  to  the  Circuit  Court  of  the  United  States. 

It  nowhirre  appears  in  the  petition  of  the  plaintifi',  that  the  defendants,  in  the 
commission  of  the  trespasses  and  wrongs  against  the  person  of  the  plaintiff,  as 
alleged,  were  acting  under  any  authority,  or  color  of  authority,  from  any 
source  whatever.  And  so  far  as  appears  from  the  petition  of  the  plaintiif,  this 
Court  has  complete  jurisdiction  of  the  case. 
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But,  the  defendants  having  filed  their  petitions  for  the  removal  of  the  case 
under  the  fifth  section  of  the  act  of  Congress,  approved  Maroh  3,  1863,  "relat- 
ing to  habeas  corpus  and  regulating  judicial  proceedings  in  certain  cases," 
which,  if  applicable,  and  not  clearly  invalid,  so  far  as  applicable,  would 
require  that  the  prayer  of  the  defendants  should  be  granted,  no  objection  to 
the  manner  and  form  in  which  the  application  has  been  made  having  been 
raised  by  the  plaintiff, 

[Here  follows  the  sections  of  the  law,  as  quoted  above.] 

The  mere  reading  of  this  fifth  section,  of  itself  shows  its  applicabihty  to  (he 
case  before  us ;   indeed,  I  bel*        th      *  d    '  d  b    the  council  for  the 

plaintiff. 

But  it  is  claimed  that  the      w  is  d    b  authorized  by  the 

Constitution  of  the  United  S  d  b        sl   »h        pplied  to  the  case  in 

hand,  is  ex  post  facto,  the  tigh  h  d  p    or  to  the  passage  of 

the  law.    ■Whatever  niay  be  a    d  mp    in   h         rth  section  to  create 

a  defence,  or  provide  an  ind  «^m     tr    pas  nimittcd  prior  to  its 

passage,  cannot  be  urged  au       af     y  ag  h    fi  h  section,  which  only 

affects  the  remedy,  and  does  an    ni  im  h  either  the  subject- 

matter  of  Iho  action  or  of  the  d     n 

These  sections  of  the  act  are  so  fer  di  tm  d  p  b  e,  that  the  fifth  may 
be  sustained  independent  of  the  fourth. 

Tlie  object  of  the  fourth  section  seems  to  be,  to  declare  what  is,  or  to  provide 
■what  shall  be,  a  defence  in  certain  cases,  to  wit ;  "  any  order  of  the  President, 
or  under  his  authority."  This  applies  only  to  cases  where  there  ii  on  mdci; 
and  constitutes  suoA  order  a  defence  in  all  courts  where  it  shall  be  pleaded, 
whether  in  State  or  Federal  Courts.  The  otgect  of  the  fifth  section  is  to  pro- 
vide a  mode  for  the  transfer  of  certain  cases  &om  tlie  State  to  the  Federal 
Courts,  to  wit;  "all  suits  or  prosecutions  for  act  done  or  committed  by  virtue 
or  under  color  of  any  authority  derived  from  the  President,  or  any  act  of 
Congress."  This  section  applies  to  cases  not  included  in  the  fourth  section  ; 
it  applies  to  all  such  cases  as  stated,  whether  there  be  any  order  or  not.  , 

111  order  to  secure  the  benefit  of  it,  its  provisions  must  be  strictly  followed. 

Thus  it  will  be  seen  that  either  of  these  sections  may  be  invoked  without  the 
other,  and  that  the  fiflh  is  applicable  to  eases  to  which  the  fourth  is  not;  and 
while  the  object  of  the  fourth  is  to  provide  or  declare  rights,  the  object  of  the 
fifth  is  to  regulate  the  practice  in  those  and  certain  other  cases.  For  these 
reasons,  the  two  sections  are  so  far  separable  and  independent  of  each  other, 
that  the  fifth  may  be  held  constitutional  and  the  fourth  unconstitutional,  And, 
as  it  is  not  clidmed  that  the  fifth  section  is  of  itself  unconstitutional,  but  only 
becomes  so  by  reason  of  its  inseparable  connection  with  the  fourth,  1  conclude 
that,  as  there  is  no  such  connection  between  them,  the  argument  fails,  and  the 
Court  may  be  justified  in  holding  the  fifth  valid,  without  determining  the  vaEd- 
ity  of  the  fourth. 

It  will  not  bo  denied  but  that  the  Legislature  of -Ohio  might,  even  after  the 
right  of  an  action  of  trespass  in  fiivor  of  a  party  had  accrued  against  a  Con- 
stable or  Sheriff,  pass  a  law  providing  that  where  such  Constable  or  Sheriff  had 
been  sued  in  trespass,  before  a  Justice  of  the  Peace,  as  an  individual,  that  if 
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aueli  officer  desired  to  justify  under  a  writ,  and  ahould  make  that  known  to  the 
Justice,  then,  it  should  be  hia  duty  to  certify  the  case  to  a  Court  of  Record 
haviiig  cognizance  of  the  official  acts  of  such  defendant.  Neither  the  subject- 
matter  of  the  light  of  action  nor  the  defence  would  be  in  the  least  interfered 
with  ;  the  mode  of  proceeding  and  the  remedy  are  changed  ;   that  is  all. 

A  more  appropriate  tribunal  is  provided  ;  and  bo  here  this  fifth  section  pro- 
Tides  another  tribunal  —  one  having  cognizance  of  United  Slates  ofBcers,  their 
official  acts,  and  of  the  Constitution  and  laws  of  the  United  States,  under  which 
they  act :  no  new  defence  is  created,  nor  the  right  of  action  any  way  impaired. 
This  section,  therefore,  is  not  invalid  on  the  ground  of  its  being  retroactive. 

It  is,  however,  claimed  that  the  &Cts  set  forth  in  the  petition  of  defendant 
can  constitute  no  defence,  as  the  order  under  which  the  arrest  was  made  was 
issued  without  authority  under  the  Constitution  of  the  United  States,  or  the 
laws  thereof,  and  that  the  fourth  section  of  the  act  cannot  support  the  defence, 
although  in  terms  it  may  include  it  —  for  two  reasons  ;  first,  beeanse  that  sec- 
tion attempts  to  create  a  defence  to  a  valid  cause  of  action  after  it  arose,  and  is, 
therefore,  retroactive ;  and,  second,  because  Congress  can  confer  no  power  on 
the  President  to  issue,  or  cause  to  be  issued,  such  orders,  either  in  time  of  n-ar 
or  peace,  by  virtue  of  any  grant  in  the  Constitution,  by  inference  or  otherwise ; 
and  that  the  attempl,  therefore,  to  make  such  defence,  is  a  nullity,  and  being  so, 
the  defence  and  the  application  to  remove  must  fall  together. 

As  to  the  first  reason,  suffice  it  to  say,  "sufficient  unto  the  day  is  the  evil 
thereof."  When  the  defence  provided  by  the  fourth  aection  is  set  up  upon  the  tiial 
of  the  cause  upon  i  m  't  "th  in  this  court  or  in  the  court  to  which  it 
may  be  removed,  it  h     im     n  ugh  to  decide  the  question.    To  do  so  now 

would  be  to  preju  se  w   h  ut  a  full  hearing  on  the  merits,  and,  if 

decided  for  the  de  h       w  uld  be  no  need  for  a  removal,  and  if  for 

the  plaiutilf,  the  on      m  w       d  be  an  inquiry  into  damages  ;  it  would 

be  equivalent  to  th    d         n  d  murrer  to  defendant's  answer,  on  this  pre- 

liminary application  d  be     king  from  the  tribunal  whose  jurisdiction 

is  sought,  one  of  the  questions  upon  which  it  should  pass. 

Again,  granting  that  this  fourth  section  is,  so  fer  as  the  case  at  bar  is 
concerned,  ex  past  facto  in  terms,  and  should  be  so  held  when  the  case  is  tried 
upon  its  merits,  we  are  brought  to  consider  the  second  reason  given  for  its 
invalidity.  Suppose  the  power  to  issue  the  order  in  question  existed  in  the 
President,  independent  of  section  fourth,  would  ita  enactment  annul  that  power, 
or  only  declare  it  ?  The  act  in  question  does  not  attempt  to  confer  the  power 
on  the  President  to  issue,  or  cause  to  be  issued,  such  order ;  it  merely  declares 
that  such  orders,  when  issued  shall  be  a  good  defence,  proceeding  upon  the 
hypothesis,  as  we  suppose,  that  he  always  possessed  the  power ;  so  that  in  this 
view  the  fourth  section  partakes  more  of  the  nature  of  an  act  declaratory,  than 
of  the  enactment  of  a  new  law  conferring  power.  Enough,  perhaps,  has  already 
been  said  to  justify  this  court  in  granting  the  prayer  ot  the  defendants'  petitions, 
and  leave  the  question  as  to  the  authoritj'  of  the  War  Department  to  issue  the 
order  set  forth,  for  decision  in  the  Circuit  Court  as  the  appropriate  tribunal. 
But,  inasmuch  as  it  is  claimed  by  the  plainliff,  that  no  such  authority,  or  color 
of  authority  exists,  and  that  therefore  there  is  no  foundation  for  the  jiuisdictiou ' 
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sought  ty  the  defendants,  I  will  proceed  to  offer  reasons  and  Butliority,  to  show 
that  it  is  at  least  a  question  of  serious  doubt,  and,  therefore,  proper  for  the  Unit- 
ed States  Court,  as  the  doulit  should  be  resolved  in  fivor  of  the  law. 

Then,  let  us  inquire  into  the  power  of  the  President,  under  the  constitution, 
as  eommander-in  chief  of  the  army  and  navy,  in  time  of  a  fearful  rebellion  like 
the  present,  to  iasne,  or  cause  to  be  issued,  euoh  orders  of  arrest.  Sec.  We  all 
know  the  history  of  the  sad  times  that  have  fallen  upon  us.  The  fact  of  a  moat 
violent,  bloody,  and  terrific  war,  threatening  our  entire  destruction  as  a  nation  — 
the  imminent  and  immediate  danger  which  threatens  us  in  all  we  have  and  are 
in  life  —  and  of  this  contemporaneous  history,  of  course  the  court  should  and 
will  take  notice. 

In  view  of  this,  then,  let  us  turn  to  the  petition  of  the  defendant  David  Tod, 
and  ascertain,  if  we  can,  something  of  the  cause  of  the  arrest.  It  appears  in  the 
petition  that  the  defendant,  prior  to  the  issuing  of  the  order,  wrote  a  letter  to 
the  War  Department,  enclosing  certain  marked  editorials  of  the  Watchman,  of 
which  Kees  was  editor  and  publisher,  calling  the  attention  of  the  Secretary  of 
War  thereto,  and  expressing  a  hope  that  the  Secretary  would  at  once  put  Kees, 
with  his  secession  rebel  friends,  in  Camp  Chase  Prison,  &o.  Copies  of  the 
e^torials  are  referred  to  in,  and  filed  with,  the  petition.  In  the  article  of  June 
6,  1862,  this  passage  occurs ;  "  We  advised  all  Democrats  to  stay  at  home,  and 
let  the  authors  and  provokers  of  this  war,  the  Abolition  Republicans,  fight  out 
their  own  war  themselves ;  this  is  what  ought  to  have  been  done.  If  such  had  been 
the  policy  of  the  Democracy,  we  would  not  to-day  have  a  devastated  country, 
drenched  in  fraternal  blood."  Again,  in  an  editorial  article  of  the  Watchman, 
June  13,  1863,  is  this  question,  (after  speaking  of  Ben.  Butler  in  exceedingly 
harsh  terms,)  "  Why  don't  the  men  of  New  Orleans  shoot  the  infamous  wretch 
like  they  would  a  reptile  or  a  dog."  These,  with  many  kindred  extracts,  are 
filed  with  the  petition,  and  are  characterized  in  the  petition  of  Governor  Tod 
as  highly  libellous,  inflammatory  and  treasonable  in  character,  well  calculated 
and  intended  to  prevent  enlistments,  weaken  the  military  power  of  the  govern- 
ment, and  produce  opposition  to  it  in  its  cfForts  to  crush  the  rebellion,  and 
excite  further  rebellion.  This  is  all  the  information  we  have  as  to  the  cause  of 
the  arrest  of  Kees ;  whether  the  War  Department  had  other  and  further  foun- 
dation we  know  not  —  the  presumption  is,  so  fir  as  this  motion  is  concerned, 
that  the  information  it  had,  whether  under  oath  or  otherwise,  was  deemed 
sufficient  by  it,  for  his  arrest ;  sufficient  to  establish  the  fact,  that  the  danger 
from  Kees  to  the  public  service,  while  left  at  liberty,  was  immediate  and  impend- 
ing, and  that  the  urgent  necessity  for  the  public  service  demanded  his  arrest. 
Whether  this  was  so  or  not,  I  do  not  undertake  to  say,  nor  is  it  necessary  to 
decide,  in  disposing  of  this  motion. 

Article  3d,  Section  2d,  of  the  Federal  Constitution  provides  that  "The  judi- 
cial power  (of  the  United  States)  shall  extend  to  all  cases  in  law  and  equity 
arising  imder  this  Conslitution  and  the  laws  of  the  United  States,"  &o. 

The  President  is  commander  in-chief  of  the  anny  and  navy,  by  express  pro- 
vision of  the  Constitution.  Now,  if  the  power  to  issue  this  order  of  arrest  is 
incident  to  his  office  as  Commander-in-chief,  then,  by  necessary  implication, 
tlie  power  is  derived  from  the  Constitution,  without  the  aid  of  the  fourth  section 
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!9  arrested  by  yirtue  of  such  order,  then,  the  case 
1,  and  the  United.  States  courts  have  jurisdiction, 
and,  aa  we  have  seen,  it  may  be  transferred  in  the  manner  pointed  out  by  the 
fifUi  section  of  that  act,  independent  of  the  fourth 

And,  if  such  power  belongs  to  the  President,  as  an  incident  to  his  oiBee  of 
Commander-in-chief,  no  question  but  he  may  transfer  it  to  his  subordinates,  for 
all  the  war  power  vested  in  him  may  be,  and  is,  distributed  to  the  vast  army  of 
war  officers  who  act  under  him  as  his  agents.  Upon  this  question  there  is, 
and  has  been,  a  great  conBict  of  opinion,  both  legal  and  political.  The  order 
by  which  Mr.  Vallandigham  was  arrested,  was  from  the  same  source  of  power. 
Judge  Leavitt  paaed  upon  the  question  and  upheld  the  power,  and  Mr.  Val- 
landigham  was  tried  and  sentenced  under  it. 

It  is  claimed  that  the  power  in  question  is  exercised  under  what  is  called 
martial  law,  or  the  right  of  war,  and  not  under  military  law,  which,  it  is  said, 
is  defined  by  the  articles  of' war  and  the  decisions  under  them,  and  is  for  the 
government  of  the  army,  &c.  And  it  is  claimed  that  this  martial  authority 
belongs,  aa  a  necessary  incident,  to  the  commander-in-chief,  and  that  when 
that  office  is  conferred,  the  necessary  incident,  in  time  of  war,  is  conferred  with 
it,  and  is  as  much  a  part  of  the  office  as  any  other. 

Now,  if  this  be  eo,  it  follows,  of  course,  that  when  the  office  of  commander- 
in-chief  is  conferred  by  the  Constitution  upon  the  President,  this  martial  power 
is  also  conferred  and  secured,  as  clearly  as  the  right  of  trial  by  jury,  the  liberty 
of  the  person,  the  freedom  of  speech  and  of  the  press,  is  secured  to  the  citizen 
in  time  of  peace. 

The  question  here  is,  not  whether  the  power  was  exercised  under  proper  re- 
straint, hut  whether  it  exists  all,  and  it  is  not  necessary  to  itB  exercise  that 
martial  law  shall  first  have  been  declared.  Cases  are  numerous,  both  in  Amer- 
d  in  Eur  p  h  h  authority,  of  the  nature  of  the  power  in  question 
13  b  dm  tim   of  war,  by  the  coramander-in- chief  and  his  sub- 

in  b  he  declaration  of  martial  law,  and  afterwards  sus- 

d  by  h  n  the  case  of  Mitchell  vs.  Harmony,  reported  in  13 

H  axd  5  whi  h  an  action  brought  by  the  plaintiff  against  the  defend- 
an         re  d  m  g  the  seizure  of  property,  as  a  commander  in  the 

1  n  war  ui  d      th    p    text  of  mQitaty  necessity.  Chief  Justice  Taney,  in 

d  g  pm  the  court  in  that  case,  said,    "It  is  impossible  to 

d  fl       h   p  ances  of  danger  or  necessity  in  which  the  power 

m     b  d      Every  ease  must  depend  on  its  own  cifoumstau- 

ce       I  m      on  y         gives  the  right.    In  deciding  upon  this  necessity, 

h  w  h        te  they  appeared  to  the  officer  at  the  time  he  acted, 

m        g      m  th  he  must  necessarily  act  upon  the  information  of 

others  as  -well  as  his  onn  observation.  And  if,  with  such  information  as  he 
had  a  right  to  rely  on,  there  is  reasonable  ground  for  believing  that  the  peril  is 
immediate  and  menacing,  or  the  necessity  urgent,  he  is  justified  in  acting  upon 
it,  and  the  discovery  afterwards,  that  it  was  false  and  erroneous,  will  not  make 
him  a  trespasser."  Now,  it  is  urged  that  the  power  exercised  by  the  defendants 
in  the  case  named,  was  a  partial  exorcise  of  martial  law,  and  did  not  depend 
upon  time  or  place,  but  upon  the  emergetic^,  and  that  it  was  the  emergency  that 
gave  the  right  to  exercise  it. 
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Chancellor  Kent  lays  down  the  doctiine  that  martial  law  is  quite  a  distinct 
tiling  &om  military  law  ;  that  it  exists  only  in  time  of  war,  and  originates  only 
in  military  necessity.  It  derives  no  authority  from  the  civil  law,  no  asKistance 
from  the  civil  tribunals,  for  it  overrules,  suspends,  and  replaces  them.  See 
Bushing's  Opinions  of  Attorney  Generals  of  the  United  States,  vol.  8,  page  366, 
&c.,  and  the  authorities  there  cited.  See  also  the  case  of  Luther  vs.  Borden, 
et.  a(.,  7  Howard,  page  1. 

It  is  also  claimed  that  "Washington's  army  exercised  the  power  in  question, 
during  the  whiskey  insurrection  of  1794  and  1793,  and  that  General  Wilkinson, 
under  the  authority  of  Jefferson,  esercised  it  during  the  Burr  conspiracy,  in 
1S06;  and  Chat  General  Jackson  called  it  into  requisition  at  New  Orleans,  in 
1814. 

In  the  case  of  the  application  of  Nicholas  Kemp,  for  a  writ  of  /laieaa  corpus, 
the  Supreme  Court  of  Wisconsin  recently  decided  against  the  power  it  gave 
the  President  to  suspend  the  writ,  but  recognized  the  war  right,  or  martial  law, 
under  certain  limitations. 

See  also  the  case  of  Brown  cs.  the  United  States,  book  8,  Cianch,  page  1B3, 
where  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court,  holds  that 
"  as  a  consequence  of  the  power  of  declaring  war  and  making  treaties,  &c.,  when 
the  legislative  authority  has  declared  war,  the  Executive,  to  whom  its  execution 
is  confided,  is  hound  to  carry  it  into  effect ;  he  has  a  discretion  vested  in  him  as 
to  the  manner  and  exleiit :  hut  he  cannot,  morally,  transcend  the  rules  of  war- 
fitre  established  among  civilized  nations." 

See  Vattel,  pages  S  and  6,  where  the  rule  is  laid  down,  that  "  a  nation  has  a 
right  to  every  thing  that  can  help  to  ward  off  imminent  dangers,  and  keep  at  a 
distance  whatever  is  capable  of  causing  its  ruin,  and  that  from  the  very  same  ' 
reasons  that  establish  its  rights  to  the  things  necessary  for  its  preservation. " 
He  also  lays  down  the  rule,  that  the  same  rules  of  war  apply  to  civil  as  to 
foreign  wars. 

It  is  not  controverted  but  that  the  commander  of  an  army  may  exercise,  in 
proper  cases,  the  power  in  question,  over  both  property  and  person,  within  th« 
territory  and  its  vicinity  under  the  control  of  the  army,  although  martial  law 
has  not  been  declared,  nor  the  civil  law  entirely  suspended.  What  is  it,  then, 
but  a  partial  exercise  of  martial  law  ?  And  what  gives  the  right  but  a  military 
necessity,  or  emergency!  And  &om  what  source  does  the  power  come,  if  not 
from  the  President,  as  commander-in-chief  i  Now,  what  good  reason  can  there 
be  for  confining  the  power  to  and  within  the  lines  of  the  army,  provided  a  like 
urgent  necessity  and  emergency  arises  or  exists  at  any  other  point  outside  of 
the  lines  of  the  army,  and  within  the  territory  of  the  government  or  nation  1 
"What  is  the  theatre  of  the  present  war  in  this  country !  Is  it  only  that  portion 
of  the  country  included  within  the  lines  of  the  armies,  which  extend  from  the 
Chesapeake  Bay  to  the  spurs  of  the  Rooky  Mountains  i  or  is  it  not  rather  the 
whole  nation,  the  loyal  States  upon  the  one  side,  and  the  disloyal  upon  the 
other  ?  and  are  not  aU  within  the  vicinity  of  the  lines  of  the  armies,  as  &r  as  that 
vicinity  is  to  be  considered  as  affecting  the  exercise  of  the  anthority  in  dispute  i 

The  right  to  impress  private  property,  either  for  the  use  of  the  government, 
or  to  preven':  it  &om  felling  Into  the  hands  of  the  enemy,  arising  from  urgent 
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necessity,  or  ftom  immediate  impending  danger,  any  where  within  the  territory 
of  the  country,  although  outside  the  lioes  of  the  army,  has  never,  that  1  am 
aware  of,  been  disputed ;  but  whether  the  emergency  existed,  or  the  impress- 
ment was  properly  made,  may  be  disputed,  and  is  a  question  of  fact.  There 
are  ntimerous  instances  where  this  power  has  been  exercised  outside  of  the 
lines  of  the  army,  and  no  one  has  doubted  its  legitimacy.  Bailxoads  and  tele- 
graphs, with  their  machinery  and  employes,  are  frec[uently  seized  and  impressed 
into  the  service  of  the  government,  and  contiolled  per  force,  and  the  emer- 
gency relied  upon  to  Justify  the  act,  the  whole  country  acquiescing  therein.  In 
such  cases  the  commander  must  be  the  judge  of  the  urgent  necessity,  and  if  he 
decides  that  the  necessity  exists,  and  issues  the  order  for  the  impressment,  his 
subordinates  are  bound  to  obey.  And  it  would  seem  from  a  well-settled  prin- 
ciple of  the  common  law  that  such  subordinates  would  he  justified,  although 
their  commander  may  have  had  but  slight  foundation  for  the  exercise  of  the 
authority,  and  this  upon  the  principle  that,  if  the  power  existed  at  all,  the  com- 
mander, and  not  the  soldier,  is  to  judge  of  the  limitations  under  which  it  is  to 
be  esercised.  If  the  order  is  wanton,  the  party  injured  has  his  remedy  against 
the  commander.  If  it  is  said  that  the  recognition  of  such  a  doctrine  is  danger- 
ous U>  the  liberties  and  rights  of  the  people,  and  tends  to  subvert  free  govern- 
ment and  establish  despotism,  the  answer  is,  that  the  abuse  of  any  power  tends 
to  the  same  end,  and  that  it  is  the  abuse,  and  not  the  legitimate  exercise  of  it, 
which  makes  it  dangerous.  The  limitations  are  ■well  defined,  and  if  he  who 
undertakes  to  exercise  it  oversteps  the  bounds,  he  may  be  called  to  an  account ; 
and  if  the  President  corruptly  and  wantonly  esercises  it,  he  may  be  impeached, 
and  at  the  end  of  his  terra  the  people  will  correct  the  error.  But  it  is  claimed, 
that  although  the  authority  may  be  exercised  over  property  as  stated,  yet  it  can- 
not be  so  esercised  over  persons,  although  the  same  danger  and  urgent 
necessity  may  exist  i  for  the  reason  that,  in  the  case  of  the  impressment  of  prop- 
erty, a  compensation  is  made  by  the  government  to  the  owner,  while  in  the 
case  of  the  arrest  of  the  person  no  such  compensation  can  be  made.  Now, 
does  the  iact  of  compensation  give  the  right  to  impress  ?  It  is  not  so  laid  down 
by  any  authority  which  has  come  under  my  notice.  Compensation  is  not  the 
test  of  the  right,  but  one  of  the  results  of  the  act.  The  right  arises  from  a  fer 
higher  soi 

time  of  war. 

This  test,  it  is  claimed  with  great  force,  applies  as  well  to  the  arrest  of  a  per- 
son as  to  the  impressment  of  his  property,  under  proper  restraints  and  in  a 

But.  again,  it  is  claimed  that  the  recognition  of  this  doctrine  subverts  the 
guarantees  of  the  Constitution,  of  the  right  of  trial  by  jury,  and  against  unrea- 
sonable search,  seiiure  &c.  While,  on  the  other  hand,  it  is  argued  that  the 
power  is  incident  to  the  office  of  commander-in-chief  of  the  armies  in  time  of 
war,  and  necessarily  implied.  And,  I  ask,  is  this  not  true  when  the  case  arises 
within  the  limits  of  the  army,  where  its  exercise  is  uneontroverted  ?  And  if 
the  guarantees  of  the  Constitution  are  inapplicable  in  the  one  case,  are  they  pot 
equally  so  in  the  other  f  and  if  the  immediate  danger  and  urgent  necessity  is 
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the  foundation  of  the  right,  and  that  may  be  eiercised  outside  as  well  as  inside 
llie  lines,  where  is  the  line  of  distinction  k>  be  drawn  } 

Again,  was  the  order  of  arrest  in  question  issaed  upon  tlie  charge  of  the 
commission  of  any  crime,  or  only  because  there  was  supposed  to  be  imminent 
and  impending  danger  that  an  irreparable  injury  would  be  committed,  and  in 
this  view  may  not  the  government  act  upon  the  same  principle  that  civil 
courts  act  in  cases  of  peace  warrants  ?  Where  a  citizen  has  been  arrested  and 
brought  before  the  court  on  a  peace  warrant,  and  tried,  without  a  jury,  and 
tlie  court  find  that  the  complamant  has  just  cause  to  fear,  and  does  tear,  that 
the  accused  will  kill  him,  the  court  will  require  bail  to  keep  the  peace,  and,  in 
de&ult  of  bail,  will  imprison  the  defendant,  not  for  any  crime  that  he  has  com- 
mitted, but  for  fear  that  he  will  commit  an  irreparable  injury.  Now,  shall  the 
government  be  denied  a  remedy  in  a  like  esse,  where  an  irreparable  injury  to 
it  in  time  of  wai-  is  threatened  and  impending,  and  where  the  commander-in- 
chief,  or  his  subordinates,  are  convinced  that  a,  citizen,  inimical  to  the  govern- 
ment, is  about  to  commit  some  act  against  the  government  and  in  fayor  of  the 
enemy,  which,  if  committed,  will  be  irreparable,  and  that  there  is  imminent 
and  immediate  danger  that  the  act  will  be  committed  >  May  not  the  authorities, 
in  order  to  prevent  it,  take  steps  to  avert  it,  and,  if  necessity  requires,  to  re- 
strain such  citizen  per  force  —  even  hy  imprisonment  —  until  the  danger  is  past, 
although  no  crime  has  actually  been  committed,  and  this  be  Justified  under  the 
usages  of  war,  or  a  partial  exercise  of  martial  law,  it  matters  not  by  what  name 
it  is  called  i 

I  do  not  intend  to  decide,  nor  do  I  wish  to  be  understood  as  deciding, 
whether  the  Secretary  of  War  was  justifiable  in  issuing  the  order  in  question, 
or  whether  the  defendants  can  justify  under  it,  for  that,  I  con^der,  should  be 
left  for  the  trial  on  the  merits  of  the  case. 

I  have  made  these  eu^estiona,  and  cited  authorities  to  show,  that  it  would 
look  like  an  unwarranted  usurpation  in  this  court,  more  dangerous,  perhaps, 
than  the  military  power  objected,  to,  to  pass  upon  and  nullify  the  fifth  section  of 
the  act  of  Congress,  under  which  the  defendants'  petitions  are  filed,  in  this  sum- 
mary and  preliminary  proceeding,  and  thus  wrench  ftom  the  defendants,  who 
stand  in  a  United  States  relation  to  the  case,  the  right  to  have  it  heard  and 
determined  by  a  United  States  court. 

The  plaintiff  has  all  the  guarantees  for  a  fair  and  impartial  hearing  and  trial 
in  that  court  that  be  has  in  the  State  courts  ;  and.  besides,  one  principal  reason 
why  such  cases  should  be  tried  in  the  Federal  courts,  is,  to  secure  uniformity  in 
the  rules  governing  such  cases.  If  it  wore  left  to  the  State  courts  —  as  these 
cases  concerning  United  States  laws,  Constitution,  and  officers  arise  in  every 
State  —  there  might  be  as  great  a  variety  of  contradictory  decisions  as  there  are 
State  courts.  The  consequence  would  be,  that  no  man  would  or  could  know 
the  law  governing  United  States  officers,  and  the  affairs  of  the  nation  would 
run  into  utter  confusion,  and  the  officer  would  be  constantly  liable  to  be  ha- 
rassed in  each  State,  and  subject  to  a  different  law  or  rule  every  time  he  crossed 
a  State  line.    The  prayer  of  the  defendants'  petitions  is  granted. 
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TWOFOLD  WAE. 

However  brilliant  the  success  of  our  military  operar 
tions  has  been,  the  country  is  encompassed  by  dangers. 
Two  wars  are  still  waged  between  the  citizens  of  the 
United  States  —  a  war  of  Arms  and  a  war  of  Idea,s. 
Achievements  in  the  field  cannot  much  outstrip  our 
moral  victories.  "  While  we  fix  our  attention  upon  the 
checkered  fortunes  of  our  brave  soldiers,  and  trace 
their  marches  over  hills  and  valleys  made  memorable 
through  all  time  by  their  disasters  or  their  triumphs ; 
while,  agitated  by  hope  and  fear,  by  exultation  and 
pointmentj  we  see  our  brothers  and  sons  mourn- 


•  During  Ihe  apring  and  summer  of  1863,  efforta  were  mado  by  eertain  citjiena  of  Flor- 
ida, Louisiana,  Arkansne,  and  Eastern  Virginia  to  obtain  tlie  nsECnt  of  tbe  Prcsideat  to 
the  formntlon  of  local  State  governments,  and  to  the  recognition  thereof  hj  the  Executive 
and  LegiBlativB  Departments.  The  views  on  this  subject  contained  in  the  following  pages, 
linving  been  communicalcd  verbally  to  the  President,  were  subBcqucntly  embodied  In  a 
letter  to  the  Union  League  of  Philadelphia,  published  July  2S,  ISOS. 
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ing  the  loss  of  thousands  of  their  companions  in  arms, 
yet  marching  joyfully  to  the  post  of  danger  and  of 
honor;  while  we  follow  with  intense  solicitude  the 
movements  of  our  vast  armies  advancing  with  unfal- 
tering courage  against  a  powerful  and  desperate  foe,  — 
let  us  not  forget  that  more  majestic  contest  waged  hy 
men  not  less  heroic,  for  victories  not  less  renowned 
than  those  which  have  been  won  on  battle-fields.  The 
deadliest  struggle  in  this  rebellion  is  that  of  barbarism 
against  civilization,  slavery  against  freedom,  aristocracy 
against  republicanism,  and  treason  against  loyalty. 
The  true  patriot  will  watch  with  profound  interest 
the  fortunes  of  this  intellectual  and  moral  conflict, 
because  the  issue  involves  the  country's  safety,  pros- 
perity, and  honor.  If  victory  shall  crown  the  efforts 
of  .those  brave  men  who  believe  and  trust  in  God, 
then  shall  all  this  bloody  sacrifice  be  consecrated, 
and  years  of  suffering  shall  exalt  us  among  the 
nations ;  if  they  fail,  no  triumph  of  brute  force 
can  compensate  the  world  for  our  unfathomable 
degradation.  Let  us,  then,  endeavor  to  appreciate 
the  difficulties  of  our  present  position. 

BEEAKEKS   AHEAD. 

Of  several  subjects,  to  which,  were  it  now  in  my 
power,  I  would  ask  your  earnest  attention,  I  can  speak 
of  one  only.  As  the  success  of  the  Union  cause  shall 
become  more  certain  and  apparent  to  our  enemies  in 
the  rebel  States,  they  will  lay  down  arms  and  cease 
fighting.  Their  intense  and  relentless  hatred  of  the 
Government,  of  Northern  men  who  are  not  traitors,  and 
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of  Southern  men  who  are  loyal,  will  still  remain  fes- 
tering in  every  fibre  of  their  hearts,  and  will  be 
made,  if  possible,  more  bitter  by  the  humiliation  of 
conquest  and  subjection.  The  foot  of  the  conqueror 
planted  upon  their  proud  neclss  will  not  sweeten  their 
tempers.  Their  defiant  and  treacherous  nature  will 
seek  to  revenge  itself  in  murders,  assassinations,  and 
all  underhand  methods  of  venting  a  spite  which  they 
dare  not  manifest  by  open  war,  and  in  driving  out  from 
their  borders  all  loyal  men.  To  believe  that  sincere 
attachment  to  the  Union  will  survive  in  the  hearts  of 
a  hostile  people  who  have  strained  every  nerve  and 
made  every  sacrifice  to  destroy  it,  would  require  the 
most  pitiable  credulity. 

The  slaveholding  inhabitants  of  the  conquered  dis- 
tricts will  begin  by  asserting  their  claim  to  exercise  the 
powers  of  government  in  accordance  with  their  con- 
struction of  State  rights  ;  they  will  try  to  get  control 
of  the  lands,  personal  property,  slaves,  free  blacks,  and 
poor  whites,  and,  through  the  instrumentality  of  local 
laws,  made  to  answer  their  own  purposes,  to  acquire 
the  means  of  opposing  and  preventing  the  execution 
of  the  constitution  and  laws  of  the  United  States, 
within  the  region  of  country  occupied  by  them.  Thus, 
for  instance,  when  the  people  of  South  Carolina  shall 
have  ceased  fighting,  they  will  say  to  the  President, 
"  We  have  now  laid  down  our  arras ;  we  submit  to  the 
authority  of  the  United  States  government.  You  may 
restore  your  custom-houses,  your  courts  of  justice,  and, 
if  we  hold  any  public  property,  we  give  it  up  :  we  now 
have  chosen  senators  and  representatives ;  we  de- 
mand  their   admission'  to  Congress,  the  full  recogni- 
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tion  of  our  State  rights,  and  the  restoration  of  our 
former  privileges  and  immunities  as  citizens  of  the 
United  Statea"  Claims  like  these  will  be  made  by 
men  who  are  traitors  at  heart;  men  who  hate  and 
despise  the  Union ;  men  who  never  had  a  patriotic 
sentiment;  men  who,  if  they  could,  would  hang  every 
friend  of  the  government.  But  for  the  sake  of  get^ 
ting  into  their  own  hands,  by  our  concession,  power 
which  they  could  not  obtain  by  fighting,  and  to  avoid 
the  penalty  of  their  national  crimes,  they  will  at- 
tempt to  destroy  the  Union  under  the  guise  of 
claiming  State  rights. 


CONSEQUENCES    OF  BEING  OUTWITTED  BY 

What  will  be  the  consequence  of  yielding  to  these 
demands?  Our  public  enemy  will  gain  the  right 
of  managing  their  affairs  according  to  their  will 
and  pleasure,  and  not  according  to  the  will  and 
pleasure  of  the  people  of  the  United  States.  They 
will  be  enabled,  by  the  intervention  of  their  State 
laws  and  State  courts,  to  put  and  maintain  them- 
selves in  effectual  and  perpetual  opposition  to  the  laws 
and  constitution  of  the  United  States,  as  they  have  done 
for  more  than  thirty-five  years.  They  will  have  the 
power  to  pass  such  local  laws  as  will  practically  exclude 
from  the  slave  States  all  northern  men,  all  soldiers,  all 
free  blacks,  and  all  persons  and  things  which  shall  be 
inconsistent  with  the  theory  of  making  slavery  the 
comer-stone  of  their  local  government ;  and  they  may 
make  slavery  perpetual,  in  violation  of  the  laws  of  the 
United  States  and  the  proclamations  of  the  President. 
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They  may  continue  the  enforcement  of  that  class  of 
statutes  against  free  speech  and  freedom  of  the  press, 
which  will  forever  exclude  popular  education,  and  all 
other  means  of  moral,  social,  and  political  advancement. 
They  may  send  back  to  Congress  the  same  traitors 
and  conspirators  who  have  once  betrayed  the  country 
into  civil  war,  and  who  will  thwart  and  embarrass  all 
measures  tending  to  restore  the  Union  by  harmonizing 
the  interests  and  theinstitutions  of  the  people,  and  so, 
under  the  guise  of  submission,  amnesty,  and  restorar 
tion,  they  may  gain  by  fraud  and  treason  that  which 
they  could  not  achieve  by  feats  of  anns.  The  insane 
theory  of  State  rights  will  be  nourished  and  strength- 
ened if  we  treat  a  conquered  people  as  our  equals, 
and  its  baleful  influence  cannot  be  avoided!  To 
satisfy  traitors,  the  solemn  pledge  of  freedom  offered 
to  colored  citizens  by  Congress  and  by  the  Proclama- 
tion must  be  broken,  and  the  country  and  the  govern- 
ment must  be  covered  with  such  unspeakable  infamy, 
that  even  foreign  nations  might  then  justly  hold  us 
guilty  of  treachery  to  the  cause  of  civilization  and  of 
humanity. 

Suppose  that  the  rebellion  had  been  already  quelled, 
would  you  give  to  your  enemy  the  power  of  making 
your  laws  ?  Eastern  Virginia,  Florida,  and  Louisiana 
are  now  (1863)  knocking  at  the  door  of  Congress  for 
admission  into  the  Union.  Citizens  from  the  South 
have  come  to  Washington,  chosen  to  office  by  a  hand- 
ful of  associates,  elevated  by  revolution  to  unaccus- 
tomed dignity,  representing  themselves  as  loyal  Union 
men,  and  earnest  to  have  State  rights  bestowed  on 
their  constituents.  If  they  should  be  clothed  with  the 
30 
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power  to  constitute  States  in  the  Union,  into  whose 
hands  will  their  State  governments  be  sure  to  fall  ? 
Beware  of  committing  yourselves  to  the  fatal  doc- 
trine of  recognizing  the  existence  in  the  Union,  of 
States  which  have  been  declared  by  the  President's 
Proclamation  to  be  in  rebellion,  else,  by  this  new 
device  of  the  enemy,  this  new  version  of  the  poisonous 
State  rights  doctrine,  the  secessionists  will  be  able  to 
get  back  by  fraud  what  they  failed  to  get  by  fighting. 
Do  not  permit  them,  without  proper  safeguards,  to 
resume  in  your  counsels  in  the  Senate  and  in  the 
House  the  power  which  their  treason  has  stripped 
from  them.  Do  not  allow  old  States,  with  their  con- 
stitutions still  unaltered,  to  resume  State  powers.  Be 
true  to  the  Union  men  of  the  South.  Trust  not 
designing  politicians  in  the  border  States.  The  rebel 
districts  contain  ten  times  as  many  traitors  as  loyal 
men.  The  traitors  will  have  a  vast  majority  of  the 
votes.  Clothed  with  State  rights  under  our  constitu- 
tion, they  will  crush  every  Union  man  by  the  irre- 
sistible power  of  their  legislation.  If  you  would  be 
true  to  the  patriots  of  the  South,  you  must  not  bind 
them  hand  and  foot,  nor  deliver  them  over  to  their 
bitterest  enemies. 

STATE  RIGHTS  IK  CIVIL  WAR. 

Beware  of  entangling  yourselves  with  the  tech- 
nical doctrines  of  forfeiture  of  State  rights,  as  such 
doctrines  admit,  by  necessary  implication,  the  va^ 
lidity  of  a  code  of  laws,  and  of  corresponding  civil 
and  political  rights,  which  you  deny.  To  preserve 
the    Union,    requires    only    the     strict    enforcement 
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against   public    enemies  of  our  belligerent   rights  of 
civil  war. 


When  the  insurrection  commenced  by  illegal  acts  of 
secession,  and  by  certain  exhibitions  of  force  against 
the  government,  in  distant  parts  of  the  country,  it  was 
supposed  that  the  insurgents  might  be  quelled,  and 
peace  might  be  restored,  without  requiring  a  large  mili- 
tary force,  and  without  involving  those  who  did  not 
actively  participate  in  overt  acts  of  treason. 

Hence  the  government,  relying  upon  the  patriotism 
of  the  people,  and  confident  in  its  strength,  exhibited  a 
generous  forbearance  towards  the  insurrection. 

When,  at  last,  75,000  of  the  militia  were  called,  out, 
the  President,  still  relying  upon  the  Union  sentiment 
of  the  South,  announced  his  intention  not  to  injure 
peaceful  citizens,  but,  on  the  contrary,  to  regard  them 
as  still  under  the  protection  of  the  constitution.  The 
action  of  Congress  was  in  accordance  with  this  policy. 
The  war  waged  by  this  government  was  then  a  per- 
sonal war  against  rebels ;  a  war  prosecuted  in  the  hope 
and  belief  that  the  body  of  the  people  were  well  dis- 
posed towards  the  Union,  and  would  soon  right  them- 
selves by  the  aid  of  the  army.  Hence  Congress 
declared,  and  the  President  proclaimed,  that  it  was  not 
their  purpose  to  interfere  with  private  rights  or  domes- 
tic institutions. 


This  position  of  the  government  towards  the  rebel- 
lious  States  was   forbearing,  magnanimous,  and  just, 
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while  the  citizens  thereof  were  generally  loyal.  But 
the  revohition  swept  onward.  The  entire  circle  of  the 
southern  States  abandoned  the  Union,  and  carried  with 
them  all  the  border  States  within  their  influence  or 
control. 

Having  set  up  a  new  government  for  themselves ; 
having  declared  war  against  us ;  having  sought  foreign 
aid.;  having  passed  acts  of  non-intercourse ;  having 
seized  public  property,  and  made  attempts  to  invade 
States  which  refused  to  serve  their  cause  ;  having  raised 
and  maintained  large  armies  and  an  incipient  navy ; 
assuming,  in  all  respects,  to  act  as  an  independent,  hos- 
tile nation,  at  war  with  the  United  States  —  claiming 
belligerent  rights  as  an  independent  people  alone  could 
claim  them,  and  offering  to  enter  into  treaties  of  alli- 
ance with  foreign  countries  and  treaties  of  peace  with 
ours  —  under  these  circumstances  they  were  no  longer 
merely  insurgents  and  rebels,  but  became  a  belligerent 
public  enemy.  The  war  was  no  longer  against  "  cer- 
tain persons "  in  the  rebellious  States.  It  became  a 
territorial  war;  that  is  to  say,  a  war  by  all  persons 
situated  in  the  beUigerent  territory  against  the  United 
States. 

COHSEQUENCES  RESULTING  FEOM  CIVIL  TEREITORIAL   WAE. 

It  is  a  settled  rule  of  public  law  that  whenever  two 
nations  are  at  war,  every  subject  of  one  belligerent  is  a 
public  enemy  of  the  other.*  If  we  were  at  war  with 
England,  every  Englisliman  would  become  our  public 
enemy,  irrespective  of  his  personal  feelings  towards  tis. 

*  See  Twiss,  Law  of  Natio 
Priza  Caeee,  p.  141,  34S,  and  ca 
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However  friendly  he  might  be  towards  America,  his 
ships  on  the  sea  would  be  liable  to  capture,  his  prop- 
erty, situated  in  this  country,  would  be  subject  to  confis- 
cation, and  himself  would  be  liable  to  be  killed  in  battle. 
An  individual  may  be  a  personal  friend,  and  at  the 
same  time  a  public  enemy,  of  the  United  States. 
When  the  civil  war  in  America  became  territorial, 
every  citizen  residing  in  the  belligerent  districts  be- 
came our  public  enemy,  irrespective  of  his  private 
sentiments,  whether  loyal  or  disloyal,  friendly  or  hos- 
tile, unionist  or  secessionist,  innocent  or  guilty.  As 
public  enemies  these  insurgents  claim  to  be  ex- 
changed as  prisoners  of  war.  They  deny  our  right 
to  hang  them  as  murderers  or  pirates.  As  public  en- 
emies they  assume  authority  to  make  war  upon  us, 
and  to  repudiate  many  obligations  which  they  would 
voluntarily  perform  if  they  should  acknowledge  the 
binding  power  or  seek  the  protection  of  our  consti- 
tution. If  they  had  sought  to  secure  State  rights, 
under  that  constitution,  they  would  not  have  violated 
every  one  of  its  provisions  which  limit  the  powers  of 
States.  Asserting  no  such  rights,  they  claim  immunity 
as  States,  as  a  people,  or  as  individuals,  from  all  obliga- 
tions to  this  government  or  to  the  United  States. 

WHEN  DID  THE  KEBELLION  BECOME  A  TERRITORIAL  WAR? 

This  question  has  been  settled  by  the  Supreme  Court 
of  the  United  States,  in  the  case  of  the  Hiawatha, 
decided  on  the  9th  of  March,  1863.  In  that  case, 
which  should  be  read  and  studied  by  every  citizen  of 
the  Union,  the  members  of  the  court  diflfered  in  opinion 
as  to  the  time  when  the  war  became  territorial.  The 
majority  decided,  that  when  the  fact  of  general  hostili- 
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ties  existed,  the  war  was  territorial,  and  the  Supreme 
Court  was  bound  to  take  judicial  cognizance  thereof. 
The  minority  argued  that,  as  Congress  alone  had  power 
to  declare  war,  so  Congress  alone  has  power  to  recog- 
nize the  existence  of  war ;  and  they  contended  that  it 
was  not  until  the  Act  of  Congress  of  July  13,  1861, 
commonly  called  the  Non-intercourse  Act,  that  a  state 
of  civil,  territorial  war  was  legitimately  recognized.  AH 
the  judges  agree  in  the  position  "that  since  July  13, 
1861,  there  has  existed  between  the  United  States  and 
the  Confederate  States,  civil,  territorial  war." 


The  Supreme  Court  have  decided,  in  the  case  above 
named,  in  effect :  *     "  That  since  tliat  time  the  United 


*  If  this  decision  be  restricted  to  its  most  technical  and  narrow  limits,  the 
only  point  actually  decided  was,  that  the  captured  vessels  and  targoes  were 
lawful  prize.  The  parties  before  the  court  are  alone  bou]id  by  the  judgment. 
Viewed  in  like  manner,  the  only  point  decided  in  the  case  of  Dred  Scott 
was,  that  the  court  had  no  jurisdiction  of  the  matter.  Nevertheless,  learned 
judges  have  taken  occasion  to  esprees  opinions  upon  legal  or  political  ques- 
tions. Their  opinions  are  of  great  importance,  not  because  they  are  or  are 
not  technical  decisions  of  points  in  issue,  but  because  they  record  the  delib- 
erate judgment  of  those  to  whom  the  same  questions  will  be  referred  for 
final  determination.  The  judge  who  has  pronounced  an  extra-judicial  opinion, 
and  has  placed  it  upon  the  records  of  the  court,  is  not,  it  may  be  said, 
bound  to  follow  it  i  but  it  is  equally  true,  that  the  court  is  never  bound  to 
follow  its  previous  most  solemn  "  decisions. "  These  decisions  may  be,  and 
often  have  been,  modified,  overruled,  or  disregarded  by  the  same  court  which 
pronounced  them.  If  the  members  of  a  judicial  tribunal,  though  differing 
upon  minor  questions,  agree  upon  certain  fundamental  propositions,  it  is 
worse  than  useless  to  deny  that  these  propositions,  even  though  not  "ieclmi- 
eaUy  decided,"  have  the  authoritative  sanction  of  the  court.  The  unani- 
mous agreement  of  all  the  members  of  a  judicial  court  to  certain  principles, 
affords  to  the  community  as  satisfactory  evidence  of  their  views  of  the  law 
as  could  b«  derived  tram  a  decision  in  which  these  principles  were  technically 
die  points  in  controversy.     It  is  for  these  reasons  that  it  has  been  stated  in 
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States  have  full  belligerent  rights  against  all  persons 
residing  in  the  districts  declared  by  the  President's 
Proclamation  to  be  in  rebellion." 

That  the  laws  of  war,  "  wJidJier  that  war  he  civil  or  irder 


qualified  language  "  that  the  Supreme  Court  have  decided  in  ^ect "  tlie 
propositions  quoted  from  their  opinions. 

To  show  wherein  all  the  judges  agree,  the  following  extracts  are  collected 
from  the  Decision  and  from  the  Dissenting  Opinion. 


"  As  a  civil  war  is  never  publiely  proclaimed  eo  nomine,  No    ileolsration 
Igainat  insurgents,  its    aotiial   existence   is   a  fact   in  our  Baj^^io  caw'of" 
domestic  history,  which  the  court  is  bound  to  notice  and  to  "      "'''■ 
know.    The  true  test  of  its  existence,  as  found  in  the  writings  Teat  of  tM  ex- 
of  the  sages  of  the  common  law,  may  be  thus   summarily 
stated:    'When  the  course  of  justice  is  interrupted  by  revolt, 
rebellion,  or  insurrection,  so  that  the  courts  of  justice  can- 
not be  kept  open,  civil  war  exists,  and  hostilities  may 
Jie  prosecuted  on  the  same  footing  as  ij"  those  opposing  the  KebeU    to    be 
government  were  foreign  enemies  invading  the  land.'    See  ej™  invadeca. 
2  Black  E.  667,  668. 

"  They  (foreign  nations)  cannot  ask  a  court  to  affect  a 
technical  ignorance  of  the  existence  of  a  war,  which  all  the 
world  acknowledges  to  be  the  greatest  civil  war  known  in 
the  history  of  the  human  race,  and  thus  cripple  the  arm  of 
the  government,  and  paralyze  its  powers  by  subtle  definitions 
and  ingenious  sophisms.  The  law  of  nations  is  also  called 
the  law  of  native.  It  is  founded  on  the  common  sense  as 
well  as  the  common  consent  of  the  world.  It  contains  no 
such  anomalous  doctrine,  as  that  which  this  court  is  now, 
for  the  first  time,  desired  to  pronounce,  to  wit,  '  that  insur- 
gents, who  have  risen  in  rebellion  against  their  sovereign, 
expelled  her  courts,  established  a  revolutionary  government, 
organized  armies,  and  commenced  hostilities,  are  not  enemies, 
because  they  are  TRAITORS ;  and  a  war  levied  on  the  govern- 
ment by  traitors,  in  order  to  dismember  and  destroy  it,  is  not 
a  war  because  it  is  an  "insurrection." 

Whether  the  President,  in  fulfilling  his  duties  as  command-  President  must 
er-in-chief  in  suppressing  an  insurrection,  has  met  with  such  fh™ enemy  IhS 
armed  hostile  resistance,  and  a  civil  war  of  such  alarming  pro-  ^j^™''  '"'"*" 
portions,  as  will  compel  him  to  accord  to  them  the  character 
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ffetdes,  converts  every  cUisen  of  ike  hostile  State  into  a 
puhUc  enemy,  and  treats  him  accordingly,  whatever  may 
have  been  his  previous  conduct. " 

Tliat  all  the  rights  derived  from  the  laws  of  war 


Court  muBt  foi-  of  bdligerenis,  is  a  question  to  be  decided  by  him,  and  tMa 
ofthePresideDt.  court  must  be  governed  by  the  decision  and  acta  oilhe  polit- 
ical department  of  the  government  to  which  this  power 
was  intrusted.  He  must  determine  what  degree  of  force  the 
crisis  demands."  The  proclamation  of  blockade  is  of  itself 
official  and  conclusive  evidence  to  the  court  that  a  state  of 
war  existed  which  demanded  and  authorized  a  recourse  to 
such  a,  measure,  under  the  circumstances  peculiar  to  the 

Belligerent  right      "  The  right  of  one  belligerent,  not  only  to  coerce  the  other 
destrnctlon      of  bt/   direct  force,  but  also  to  cripple  his  resources   by  the 
tv^oFaU^^nde  *«*^^'"6  "I"  destruction  of  his  property,  ia  a  necessary  result 
on  land  or  ees.     of  a   state   of  war.     Money  and  wealth,  the  products  of 
agriculture  and  commerce,  are  said  to  be  ike  sineioa  of 
war,  and  as  necessary  in  its  conduct  as  numbers  and  phys- 
ical force.     Hence  it  is,  that  the  laws  of  war  recognize  the 
right  of  a  belligerent  to  cut  these  sinews  of  the  power  of  the 
enemy  by  capturing  his  property  on  the  high  seas. "     Page 
671. 

CONFISCATION. 

All  pCTHOHB  re        "^ii  persons  residing  within  this  territory  (seceded  States) 

e^^D  'uiBtHrtB  'l">8e  property  may  be  used  to  increase  the  revenues  of  the 

are  puM^  me   hostile  power,  are,  in  this  contest,  liable  to  be  treated  as 

property    liable  enemies,  though  not  foreigners.     They  have  cast  off  their 

allegiance,  and  made  vmr  on  their  govermnent,  and  are  none 

the  less  enemies   because  they  are  traitors."     Opinion, 

page  674. 

EXTKACTS  raOM  THE  DISSENTING  OPINION. 

Public  war  enti-  "A  contest  by  force,  between  independent  sovereign  States, 
to  (fte  rio^fsS'  '^  called  a  public  war ;  and  when  duly  commenced,  by  procla- 
iDor  against  esoU  mation  or  Otherwise,  i(  widY^M  6o(A  of  the  belligerent  parties 

to  all  the  rights  of  war  against  each  other,  and  aa  respects 

neutral  nations.  "    Page  686,  687. 
Legal       oonae-      "  The  legal  consequences  resultmg  from  a  state  of  war 
^own'bv  inter-  between  two  countries,  at  this  day,  are  well  understood, 
naHonallaw.       ^jjj  ^^jj^  j^g  Jqu^j  described  in  every  approved  work  on  the 

subject  of  international  law." 
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may  now,  since  1861,  be  lawfully  and  constitutionally 
exercised  against  all  the  citizens  of  the  districts  in 
rebellion* 


"The jifoplc  ffftfie  two  countries  immediateli/ become  the  People   of    the 
enemies  of  each  other,  <6c.    ,     .     ,   Jll  the  properly  of  the  bei;''omo™in'iaKt 
people  of  the  two  countries,  on  land  or  sea,  ia   subject  to  ™o™lea. 
reandcon^cdd'onby  the  adverse  party  as 


perty,  with  certain  qualilicationa  as  it  respects  property  < 


propertjror 


land.     (BrowQ    us.   U.    S.,  8   Cranoh,    HO.)      All   treaties  oVa^Sn.""^ 
between  the  belligerent   parties  are   annulled."      Page  677. 

■'  This  great  and  pervading  change  In  the  existing  condi- 
tion of  a  country,  and  in  the  relation  of  all  her  citizens  or 
subjects,  external  and  internal,  in  the  immediate  effect  and 
result  of  a  state  of  war."     Page  688. 

"  In  the  case  of  a  rebellion,  or  resistance  of  a  portion  of  The  government 
the  people  of  a  country,  against  the  eatabliehed  government,  "*f[  warf"°"'™ 
there  is  no  doubt,  if,  in  its  progress  and  enlargement,  the 
govemntmt  thus  sought  to  be  overthrown,  sees  Jit,  it  may,  hy 
the  competent  power,  recognize  or  declare  the  existence  of  a 
state  of  civil  war,  which  will  draw  after  it  all  the  conse-  Civil  war  drawa 
quences  and  rights  of  -mar,  between  the  contending  parties,  rights   of  war, 
as  in  the  case  of  a  public  war,   Mr.  Wheaton  observes,   a'foreigTfw^  '" 
speaking  of  civil  war  :   "  But  the  general  usage  of  nations 
regards  sucli  a  mar  as  entitling  both  the  contending  parties  to 
all  the  rights  of  war,  as  against  each  other,  and  even  as 
respects  neutral  nations."     Page  688. 

"Before  this  inaurreotion  against  the  established  govern- 
ment can  be  dealt  with  on  the  footing  of  a  civil  war,  within 
the  meaning  of  the  law  of  nations  and  the  Constitution  of 
the  United  States,  and  which  will  draw  after  it  belligerent 
rights,  it  must  be  recognized  or  declared  by  the  war-making 
power  of  the   government.     No  power  short  of  this   can  civil  war  mnst 
change  the  legal  status  of  the  government,  or  the  relations  con^ls  before 
of  its  ciiJzens  from  that  of  peace  to  a  state  of  war,  or  bring  jj  ''fuii''"fillt«i" 
into  existence  all  those  duties  and   obligations  of  neutral  ent  righlB. 
third  parties,  growing  out  of  a  state  of  war.     The  war  power 
of  the  government  must  be  exercised  before  this   changed 
condition  of  the  government  and  people,  and  of  neutral  third 
parties,  can  he  admitted.     There  is  no  difference  in  this  re- 
spect beiv>een  a  civil  or  a  public  mar,"    Page  689. 

•  See  Lawrence's  note  io  Wlieaton,  p.  623,  and  authorities  there  <ated. 
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THE  BIGHTS  OF  REBELS  AS  CITIZKNS  OP  STATES,  AHD  AS  SUBJECTS 
OF  THE  UNITED  STATES,  AEE,  ACCOKDING  TO  THE  CONSTITOTIOH, 
TO  BE  SETTLED  BY  THE  LAWS  OP  WAK. 

Such  being  the  law  of  the  land,  as  declared  by  the 
Supreme  Court,  in  order  to  ascertain  what  are  the  legal 
or  constitutional  rights  of  public  enemies,  we  have  only 

Ciril  wnr  attach-       "  It  must  be  a  war  in  a  legal  sense   (in  the  sense  of  the 
conEpquenoes  of  law  of  nations,  and  of  the  Constitution  of  the  United  States) 
rteh^'"*''*-when  io  attach  to  it  all  file  consequences  that  belong  to  helligerent 
onw  reeognlied  rights.     Instead,  therefore,   of  inquiring   after  armies  and 
navies,  and  \ictoiies  lost  and  won,  or  organized  rebellion 
against  the  general  government,  the  inquiry  should  be  into 
the  law  of  nations,  and  into  the  municipal  and  fundamental 
laws  of  the  government.     For  we  find  there,  that  to  consti- 
tute  a  civil  war,  in  the   sense   in  which  we   are  speaking, 
before  it  can  exist  in  contemplation  of  law,  it  must  be  recog- 
nized  or  declared  by  the  sovereign  power  of  the  state ;  and 
which  sovereign  power,  bj  our  Constitution,  is  lodged  in  the 
Congress  of  the  United  States.     Civil  war,  therefore,  under 
our   system   of  government,  can  exist   only  by   an   act  of 
Congress,  which  requires  the  assent  of  two  of  the  great  de- 
partments of  the  government,  the  executive  and  the  legis- 
lative."    Page  690. 
Civil   war   con-      "The  lav/ft  of  Wax,  wli^her  the  war  be  civil  OY  infer  g&ites, 
zIooftiiBlioBme  ^^  we  have  seen,  convert  every  citizen  of  the  hostile  state 
Ucmem" ^^^'  ™''°  ^  public  enemy,  and  treats  him  accordingly,  whatever 

may  have  been  his  previous  conduct." 
loDooent  per-  "  Congress  alone  can  determine  whether  war  exists  or 
lavJfullr  b^un  should  be  declared.  And  until  they  have  so  acted,  no  citizen 
jBhed,  ^or  their  ^f  (j.g  g^^jg  g^jj  |,g  punished  in  his  person  or  property  unless 
aa  enemies,  until  he  has  committed  some  offence  against  a  law  of  Congress, 
reougniicd  a  pas'ed  before  the  act  was  committed,  which  made  it  a  crime 
state  of  ciiii  ^^^  defined  the  punishment.  Until  then,  the  penalty  of 
confiscation  for  the  acts  of  others  with  which  he  had  no  con- 
cern, cannot  lawfully  be  inflicted." 

"By  the  Act  of  16  Geo.  III.,  1776,  all  trade  between  the 
colonies  and  Great  Britain  was  interdicted." 
Coogrees      did       "  From  this  time  the  war  (of  the  revolution)  became   a 
wsr^7  Vet  'of  territorial,  civil  war  between  the  contending  parties,  loith  all 
Jaly  13,  isoi         ij^g  j-ig^ts  of  war  knovm  to  the  law  of  nations." 

"  The  Act  of  Congress  of  July  13,  1861,  we  think  recog- 
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to  refer  to  the  settled  principles  of  the  belligerent  law 
of  nations  or  the  laws  of  war. 

Some  of  the  laws  of  war  are  stated  in  both  the  Opin- 
ions in  the  case  above  mentioned.  A  state  of  foreign 
war  instantly  annuls  the  most  solemn  treaties  between 
nations.*  It  terminates  all  obligations  in  the  nature  of 


nized  a  state  of  civil  viar  between  the  government  and  the 
Confederate  States,  and  made  it  territorial."     Page  695. 

"  We  agree,  therefore,  that  the  Act  of  the  13th  of  July, 
1861,  recognized  a  state  of  civil  war  between  the  govern- 
ment and  the  people  of  the  States  described  in  that  Procla- 
mation (of  August  16,  1861).     Page  696. 

"But  this  {the  right  of  the  President  to  recognize  a  atate 
of  civil  war  as  eiisting  hetween  a  foreign  goyernment  and 
ita  colonies)  is  a  very  different  question  from  the  one  before 
us,  tnhieh  is,  whether  the  President  can  recognize  or  declare 
a  civil  war,  under  ike  Onnstitution,  with  all  its  bellifferent 
Hghts,  between  his  own  government  and  a  portion  of  ita  cit- 
izens in  a  state  of  insurrection.     That  power,  as   we  have  Conrts   mnet 

I  ,  ,     „  ^rr  T^  y  ■    <V)llow   the   de- 

seen,  belongs  to  Vongress.     We  agree  when  such  a  war  is  eielonof  tiiejw- 
recognized,  or  declared  to  exist  by  the  war-making  power,  '"™'P<»v«". 
but  not  otherwise,  it  is  the  duty  of  courts  to  follov)  the  decis- 
ion ot  the  polilical  power  of  the  government."    Page  697. 

"No  civil  war  exieted  between  this  government  and  the  Civil  war  diii 
States  in  insurrection  till  recognized  by  the  Act  of  Congress  July  ^"1801,  aa 
of  July  l.t,  186X.     The  President  does  not  possess  the  power,  f^^^  b^™reat 
under  the  Constitution,  to  declare  war,  or  recognize  its  exists  rights. 
iBice  within  the  meaning  of  the  law  of  nations,  which  carries 
with  it  belUgereni  rights,  and  thus  change  the  country  and 
ail  its  citizens  from  a  state  of  peace  to  a  state  of  war.     This 
power   belongs   exclusively  to  the  Congress   of  the  United 
States,   and  consequently  the  President   had   no  power  to 
set  on  foot  a  blockade  under  the  law  of  nations,  and  the 
capture  of  the  vessel  and  cai'go  in  all  the  cases  before,  in 
which  the  capture  occurred  before  the  ISfh  of  July,  1861, 
for  breach  of  blockade,  or  as  eneray'a  property,  is  illegal 
and  void,"     Page  699. 

Mr.  Chief  Justice  Taney  and  Meaara.  Justices  Catron 
and  Cliffokd  concurred  with  Mr.  Justice  Nelson  in  the 
Dissenting  Opinion, 
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compacts  or  contracts,  at  the  option  of  the  party  obli- 
gated thereby.  It  destroys  all  claims  of  one  belligerent 
upon  the  other,  except  those  which  may  be  sanctioned 
by  a  treaty  of  peace.  A  civil  territorial  war  has  the 
same  effect,  excepting  only  that  the  sovereign  may 
treat  rebels  as  subjects  or  merely  as  belligerents.  Hence 
civil  war,  in  which  the  insurgents  have  become  public 
or  territorial  enemies,  instantly  annuls  all  their  rights 
or  claims  against  the  United  States,  under  the  con- 
stitution or  laws,  whether  that  constitution  be  called 
a  compact,  a  treaty,  or  a  covenant,  and  whether  the 
parties  to  it  were  States,  in  their  sovereign  capacity,  or 
the  people  of  the  United  States,  as  individuals.  Any 
other  result  would  be  as  incomprehensible  as  it  would 
be  mischievous.  A  public  enemy  cannot  lawfully  claim 
the  right  of  entering  Congress  and  voting  down  the 
measures  taken  to  subdue  him.*  Why  not?  Because, 
by  becoming  a  public  enemy,  he  has  annulled  and  lost 
his  rights  in  the  government,  and  can  never  regain 
them  except  by  our  consent.'}' 

STATE  EIGHTS  ABE  UNDER  OUB  CONTROL. 

If  the  inhabitants  of  a  large  part  of  the  Union  have, 
by  becoming  public  enemies,  surrendered  and  annulled 
their  former  rights,  the  question  arises,  Can  they  re- 
cover them  ?  Such  rights  cannot  be  regained  by  rea- 
son of  their  having  ceased  to  fight.  The  character  of 
public  enemies  having  once  been  stamped  upon  them 
by  the  laws  of  war,  remains  fixed  until  it  shall  have 
been,  by  our  consent,  removed.     To  stop  fighting  does 


■•  By  Joint  EeBOlulion  No.  12  (Febru. 
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not  make  them  cease  to  be  public  enemiesj  because 
they  may  have  laid  down  their  arms  for  want  of  powder, 
not  for  want  of  will.  Peace  does  not  restore  the  noble 
dead  who  have  fallen  a  sacrifice  to  treason,  nor  does 
it  revive  the  rights  once  extinguished  by  civil,  territo- 
rial war.  The  land  of  the  Union  belongs  to  the  people 
of  the  United  States,  subject  to  the  rights  of  individual 
ownership.  Each  person  inhabiting  those  sections  of 
the  country  declared  by  the  President's  Proclamation 
to  be  in  rebellion,  has  the  right  to  what  belongs  to  a 
public  enemy,  and  no  more.  He  can  have  no  right  to 
take  any  part  in  our  government  That  right  does  not 
belong  to  an  enemy  of  the  country  while  he  is  waging 
war,  or  after  he  has  been  subdued.  A  pubMc  enemy 
has  a  right  to  participate  in,  or  to  assume  the  govern- 
ment of  the  United  States,  only  when  lie  has  conquered 
the  United  States.  We  find  in  this  well-settled  doctrine 
of  belligerent  law  the  solution  of  all  questions  in  relation 
to  State  rights.  After  the  inhabitants  of  a  district  have 
become  public  enemies,  they  have  no  rights,  either  State 
or  National,  as  against  the  United  States.  They  are  bel- 
ligerents only,  and  have  retained  only  belligerent  rights, 

STATE  BIGHTS  ABE  NOT  APFURTBNANT  TO  LAND. 

Suppose  that  all  the  inhabitants  living  in  South  Caro- 
lina should  be  swept  off,  so  that  solitude  should  reign 
throughout  its  borders,  unbroken  by  any  living  thing; 
would  the  State  rights  of  South  Carolina  still  exist  as 
attached  to  the  land  itself?  Can  there  he  a  sovereignty 
without  a  people,  or  a  State  without  inhabitants  ?  State 
rights,  so  far  as  they  concern  the  Union,  are  the  rights 
of  persons,  as  members  of  a  State,  in  relation  to  the 
general  government ;  and  when  a  person  has  become 
a  pubhc  enemy,  then  he  loses  all  rights  except  the 
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rights  of  war.  And  when  all  the  inhabitants  have  (by 
engaging  in  civil,  territorial  war)  become  public  ene- 
mies, it  is  the  same,  in  legal  effect,  as  though  the  inhab- 
itants had  been  annihilated.  So  far  as  this  government 
is  concerned,  civil,  territorial  war  obliterates  from  dis- 
tricts in  rebellion  all  lines  of  States  or  counties;  the 
only  lines  recognized  by  war  are  the  lines  which  sep- 
arate us  from  a  public  enemy. 

FORFEITURE  NOT  CLAIMKD  — THE  RIGHT  OF  SECESSION  NOT  AD- 
MITTED, SlifCE  CITIZteKS  MAY  BE  DEEMED  BELLIGERENTS  AND 
SUBJECTS. 

Do  not  place  reliance  upon  the  common  law  doc- 
trine of  forfeitures  of  franchises  as  applicable  to  this 
revolution,  for  forfeiture  can  be  claimed  only  upon 
an  admission  of  the  validity  of  the  act  by  which  it 
has  been  effected.  The  belligerent  law  of  civil,  terri- 
torial war,  whereby  a  public  enemy  loses  his  rights  as  a 
citizen,  does  not  admit  the  right  of  secession.  No  mere 
vote  or  law  of  secession  can  make  an  individual  a  public 
enemy.  A  person  may  commit  heinous  offences  against 
municipal  law,  he  may  commence  hostilities  against  the 
government,  without  being  a  public  enemy.  To  be  a 
personal  enemy,  is  not  to  be  a  public  enemy  to  the 
country,  in  the  eye  of  belligerent  or  international  law. 
Whosoever  engages  in  an  insurrection  is  a  personal 
enemy,  but  it  is  not  until  that  insurrection  has  swelled 
into  territorial  war  that  he  becomes  a  public  enemy. 
It  must  also  be  remembered  that  the  right  of  secession 
is  not  conceded  by  enforcement  of  belligerent  law, 
since  in  civil  war  a  nation  has  the  right  to  treat  its 
citizens  either  as  subjects  or  belligerents,  or  as  both. 
Hence,  while    belligerent  law  destroys   all  claims  of 
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subjects  engaged  in  civil  war,  as  against  the  parent 
government,  it  does  not  release  them  from  their  du- 
ties to  that  government.  By  war,  they  lose  their 
rights,  but  do  not  avoid  their  obligations.  The  in- 
habitants of  the  conquered  districts  have  abandoned 
their  civil  and  political  privileges,  but  cannot  escape 
their  liabilities.  Whatever  may  be  left  to  them  besides 
the  rights  of  war,  will  be  that  which  we  may  choose 
to  concede.  It  is  for  us  to  dictate  to  them,  not  for  them 
to  dictate  to  us,  what  immunities  they  shall  enjoy. 


Among  the  war  measures  sanctioned  by  the  Presi- 
dent, to  which  he  has,  more  than  once,  pledged  his 
sacred  honor,  and  which  Congress  has  enforced  by 
solemn  laws,  is  the  liberation  of  slaves.  The  govern- 
ment has  invited  them  to  share  the  dangers,  the  honor, 
and  the  advantages  of  sustaining  the  Union,  and  has 
solemnly  promised  to  secure  their  freedom.  Whatever 
disasters  may  befall  our  arms,  whatever  humiliation  may 
be  in  store  for  us,  it  is  earnestly  hoped  that  we  may  be 
saved  the  vmfathomable  infamy  of  breaking  the  nation's 
faith  with  Europe,  and  with  our  colored  citizens  and 
slaves.  If  the  rebellious  States  shall  be  allowed  to  re- 
turn to  the  Union  with  constitutions  guaranteeing  the 
perpetuity  of  slavery,  and  if  their  laws  shall  be  again 
revived  and  put  in  force  against  free  blacks  and  slaves, 
we  shall  at  once  invoke  upon  our  country,  in  all 
its  force  and  wickedness,  that  very  curse  which  has 
brought  on  the  war  and  its  terrible  train  of  suf- 
ferings.    Slaveholders  are    now  fighting  for  the  per- 
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petuity  of  slavery.  Shall  we  hand  over  to  them,  at 
the  end  of  the  war,  just  what  they  have  been  fighting 
for?  Shall  all  our  blood  and  treasure  be  spilled  use- 
lessly upon  the  ground  ?  Shall  the  country  not  protect 
itself  against  the  evil  which  has  caused  all  our  woes? 
Will  you  breathe  new  life  into  the  strangled  serpent, 
whicii,  without  your  aid,  will  perish  ? 

If  you  concede  State  rights  to  your  enemies,  what 
security  can  you  have  that  traitors  will  not  pass  State 
laws  which  will  render  the  position  of  the  blacks  intol- 
erable, or  reduce  ihem  all  to  shivery? 

Would  it  be  honorable  on  the  part  of  the  United 
States  to  free  these  men,  and  then  hand  them  over  to 
the  tender  mercy  of  slave  laws  ? 

Wm  it  be  possible  that  local  slave  laws  should  exist 
and  be  enforced  by  slave  States  without  overriding  the 
rights  guaranteed  by  the  laws  of  the  country  to  all 
men,  irrespective  of  color  ? 

Will  you  run  the  risk  of  these  angry  collisions  of 
State  and  National  laws  while  you  have  the  remedy 
and  antidote  in  your  own  hands? 

FI.AN  OF  EKCOBSTKUCTION  RECOMMENDED. 

One  of  two  things  should  be  done  in  order  to  keep 
faith  with  the  country  and  save  us  from  obvious  peril. 
Allow  the  inhabitants  of  conquered  territory  to  form 
themselves  into  States,  only  by  adopting  constitutions 
such  as  will  forever  remove  all  cause  of  collision  with 
the  United  States,  by  excluding  slavery  therefrom,  or 
continue  military  government  over  the  conquered  dis- 
trict, until  there  shall  appear  therein  a  sufficient  number 
of  loyal  inhabitants  to  form  a  republican  government, 
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which,  by  guarantcoing  freedom  to  all,  shall  be  in  ac- 
cordance with  the  true  spirit  of  the  constitution  of  the 
United  States.  These  safeguards  of  freedom  are  requi- 
site to  render  permanent  the  domestic  tranquillity  of 
the  country  which  the  constitution  itself  was  formed  to 
secure,  and  which  it  is  the  legitimate  object  of  tliis 
war  to  maintain.* 

•  Ifote  to Forti/third Edition.  — Sea  p«gBB7,note.  Bee  alBO  the  Frcedman'B  Bureau 
BCtB,  Mareha,  1S65;  the  rccooBtmof ton  aote,  M.nrch  2, 1887;  the  act  for  the  admiseioQ  of 
Arkansaa  to  repteecntalion  hi  Congress,  June  S3, 1868  (chap.  09) ;  aota  for  admitting  North 
and  Sonth  Carohna,  I^ulBiaoa,  Georgia,  Alabama,  and  riorida  to  repreaeHtation  in  Con- 
grees,  June  20, 1668  (oliap,  ?0).  See  also  Note  on  "  BeoouBtructton,"  p.  437;  the  Pres- 
ident's Meaaages,  pp.  850-836,400-405;  Noteon"SlayBry,"p.  39S;  "  Slaves  In  tbe  Army," 
p.  105;  Hoteon"Belllg:erentfl,"p.4li5. 
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EXTRACT   FROM   THE   PRESIDENT'S   MESSAGE. 


EMANCIPATION    AND    ITS    RESULTS. 

When  Congress  assembled  a  year  ago,  the  war  had  already  lasted  nearly 
twenty  months,  and  there  had  been  many  conflicts  on  both  land  and  sea, 
with  varying  results. 

The  rebellion  bad  been  pressed  back  into  reduced  limits,  yet  the  tone  of 
public  feeling  at  home  and  abroad  was  not  satisfactory.  Wilh  other  signs, 
the  popular  election,  then  just  past,  indicated  uneasiness  among  ourselyes, 
which,  amid  much  that  was  cold  and  menacing,  the  kindest  words  coming 
ftom  Europe  were  uttered  in  accents  of  pity  that  we  were  too  blind  to  sur- 
render a  hopeless  cause. 

Our  commerce  was  suffering  greatly  by  a  few  armed  vessels,  built  upon 
and  furnished  from  foreign  shores,  and  were  threatened  with  such  additions 
from  the  same  quarter  as  would  sweep  our  trade  from  the  sea  and  raise  our 
blockade.  We  had  failed  to  elicit  from  European  governments  any  thing 
hopefal  on  this  subject. 

The  preliminary  Emancipation  Proclamation,  issued  in  September,  was 
running  its  assigned  period  to  the  beginning  of  the  new  year.  A  month 
later  the  final  proclamation  came,  including  the  announcement  that  colored 
men,  of  suitable  condition,  would  be  received  in  the  war  service. 

The  policy  of  emancipation  and  of  employing  black  soldiers  gave  to  the 
future  a  new  aspect,  about  which  hope,  and  fear,  and  doubt  contended  in 
uncertain  conflict. 

According  to  our  political  system,  as  a  matter  of  cirii  administration,  the 
general  government  had  no  lawful  power  to  effect  emancipation  in  any 
State,  and  for  a  long  time  it  had  been  hoped  that  the  rebellion  could  be 
suppressed  without  resorting  to  it  as  a  military  measure. 

It  was  all  the  while  deemed  possible  that  the  necessity  for  it  might  come, 
and  that  if  it  should,  the  crisis  of  the  contest  would  then  be  presented.  It 
came ;  and,  as  was  anticipated,  it  was  followed  by  dark  and  doubtful  days. 

Eleven  months  having  now  passed,  we  are  permitted  to  take  another 
review.  The  rebel  borders  ai'e  pressed  still  further  back,  and  by  the  com- 
plete opening  of  the  Mississippi,  the  country  dominated  by  the  rebellion  is 
divided  into  distinct  parts,  with  no  practical  communication  between  them. 
Tennessee  and  Arkansas  have  been  cleared  of  insurgents,  and  influential 
citizens  in  each,  owners  of  slaves,  and  advocates  of  slavery  at  the  begin- 
ning of  the  rebellion,  now  declare  openly  for   emancipation   in   their  re- 
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Bpective  States ;  and  of  those  States  not  included  in  the  emancipation  proc- 
lamation, Maryland  and  Missouri,  neither  of  which,  three  years  ago,  would 
tolerate  restraint  upon  the  extension  of  slavery  into  territory,  only  dispute 
now  as  to  the  best  mode  of  removing  it  within  their  own  limits. 

Of  those  who  were  slaves  at  the  beginning  of  the  rebellion,  full  one 
hundred  thousand  are  now  in  the  United  States  military  service,  about  one 
half  of  which  number  actually  bear  arms  in  the  ranks,  thua  giving  the 
double  advantage  of  taking  so  much  labor  fcom  the  insurgent  cause,  and 
supplying  the  places  which  otherwise  must  be  filled  with  ao  many  white 
men.     So  far  as  tested,  it  is  difficult  to  say  that  they  are  not  as  good  soldiers 

No  servile  insurrection  or  tendency  to  violence  or  cruelty  has  marked  the 
measures  of  emancipation  and  arming  the  blacks. 

These  measures  have  been  much  discussed  in  foreign  countries,  and  con- 
temporary with  such  discussion  the  tone  of  public  sentiment  there  is  much 
improved.  At  home  the  same  measures  have  been  fully  discussed,  sup- 
ported, criticised,  and  denounced,  and  the  annual  elections  following  are 
highly  encouraging  to  those  whose  ofiicial  duty  it  is  to  bear  the  country 
through  this  great  trial.  Thus  we  have  the  new  reckoning.  The  crisis 
which  threatened  to  divide  the  friends  of  the  Union  is  past. 

KECONSTEUCTION. 

Looking  now  to  the  present  and  future,  and  with  reference  to  a  resump- 
tion of  the  national  authority  with  the  States  wherein  that  authority  bsa 
been  suspended,  I  have  thought  fit  to  issue  a  Proclamation,  a  copy  of  which 
is  herewith  transmitted.  On  examination  of  this  proclamation  it  will  appear, 
as  is  believed,  that  nothing  is  attempted  beyond  what  is  amply  justified  by 
the  Constitution ;  true,  the  form  of  an  oath  is  given,  but  no  man  is  coerced 
to  take  it.  The  man  is  only  promised  a  pardon  in  case  he  voluntarily  takes 
the  oath. 

The  Constitution  authorizes  the  executive  to  grint  rr  withhold  the  par- 
don at  his  own  absolute  discretion,  and  this  includes  the  power  to  grant  on 
terms,  as  is  fully  established  by  judicial  and  other  -luthoiities  it  is  oho 
proposed  that  if  in  any  of  the  States  named  a  State  grtemment  shall  be,  in 
the  mode  presaribed,  set  ttp,  such  governments  shall  be  recognized  and 
guaranteed  hy  the  United  States,  and  that  imder  if  the  Stale  shall,  on  the 
eonatitaiional  conditions,  be  protected  against  invasion  and  domestic 
violence. 

The  constitutional  obligation  of  the  United  States  to  guarantee  to  every 
State  in  the  Union  a  republican  form  of  government,  and  to  protect  the 
State  in  the  cases  stated,  is  explicit  and  full. 

But  why  tender  the  beneiits  of  this  provision  only  to  a  State  government 
set  up  in  this  particular  way  ?  This  section  of  the  Constitution  contem- 
plates a  case  wherein  the  element  within  a  State  favorable  to  republican 
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goyemment  in  the  Union  miy  be  too  feeble  for  an  opposite  and  hostile 
element  external  to  or  even  within  the  State,  and  such  are  precisely  the 
cases  with  whiDh  we  are  now  dealing 

An  attempt  to  guarantee  and  protect  a  ifvued  State  goieinment,  cott- 
structed  in  whole  or  in  preponderatjiig  part  from  the  lety  element  against 
whose  hostility  and  violence  it  is  to  be  protected,  i»  simply  absurd. 

There  must  be  a  test  by  which  to  separate  the  opposing  elements  so  as  to 
build  only  from  the  somid,  and  that  test  is  a  anfficiently  liberal  one  which 
accepts  as  sound  whoever  will  make  a  sworn  recantation  of  his  former 
unsoundness  ;  but  if  it  be  proper  to  require  as  a  test  of  admission  to  the 
political  body  an  oath  of  allegiance  to  the  Constitution  of  the  United  States 
and  to  the  Union  tinder  it,  ioht/  not  also  to  the  laws  and  proclamations  in 
regard  to  slavery  ? 

These  laiBs  and  proclamations  were  enacted  and  put  forth  for  the  purpose 
of  aiding  in  the  suppression  of  the  rebellion.  To  give  them  their  fullest 
effect,  there  had  to  be  a  pledge  for  their  maintenance.  In  my  judgment, 
they  have  aided,  and  will  further  aid,  the  cause  for  which  they  were  intended. 

To  mJio  abandon  them,  would  be  not  only  to  relinquish  a  lever  of  power, 
but  would  also  be  a  cruel  and  astounding  breach  of  faith.  I  may  add  at 
this  point,  that  while  I  remain  in  my  present  position,  1  shall  not  attempt 
to  retract  or  modify  the  emancipation  proclamation,  nor  shaE  I  return  to 
slavery  any  person  who  isfree  bythetermsof  that  proclamation,  or  by  any 
of  the  acts  of  Congress, 

For  these  and  other  reasons  it  is  thought  best  that  support  of  these 
measures  shall  be  included  in  the  oath,  and  it  is  believed  that  the  Executive 
may  lawfully  claim  it  in  return  for  pardon  and  restoration  of  forfeited  rights, 
which  he  has  clear  constitutional  power  to  withhold  altogether,  or  grant 
upon  the  terms  he  shall  deem  wisest  for  the  public  interest. 

It  should  he  observed,  also,  that  this  part  of  the  oath  is  subject  to  the 
modifying  and  abrogatory  power  of  legislation  and  Supreme  Judicial 
decisions.' 

The  proposed  acquiescence  of  the  National  Executive  in  any  reasonable 
temporary  State  arrangement  for  the  freed  people,  is  made  with  the  view  of 
possibly  modifying  the  confusion  and  destitution  which  must,  at  best,  attend 
all  classes  by  a  total  revolution  of  labor  throughout  whole  States. 

It  is  hoped  that  the  already  deeply  afflicted  people  In  those  States  may 
be  somewhat  more  ready  to  give  up  the  cause  of  their  affliction,  if  to  this 
extent  this  vital  matter  be  left  to  themselves,  while  no  power  of  the  national 
executive  to  prevent  an  abuse  is  abridged  by  the  proposition. 

The  suggestion  in  the  proclamation  as  to  maintaining  the  political  frame- 
work of  the  States  on  what  is  called  reconstruction,  is  made  in  the  hope  that 
it  may  do  good  without  danger  of  harm ;  it  will  save  labor  and  avoid  great 
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confusion ;  but  ■»■  p  on  now  upon  this  subject?     This  ques- 

tion is  beset  ivith  fli  ws  that  the  step  might  be  delayed  too 

long  or  be  taken  me   States,  the  elementa  for  resumption 

seem  ready  for  a  b         m         nactive,  apparently  for  want  of  a  rally- 

ing point  —  a  pla.  W  y  shall  A  adopt   the   plan   of  B,  rather 

than  B   that  of  A         d  if  \  B  should  agree,  how  can  they  know  but 

that  the  general  g  will  reject  their  plan  ?     By  the  Procla- 

mation a  pfaw  wj)  d      h   h    nay  be   accepted  by  them  as  a  rallying 

point,  and  which        j  ur  d  in  adyance  will  not  be  rejected  here. 

This  may  bring  them  to  act  sooner  than  they  otherwiae  would. 

The  objections  to  a  premature  presentation  of  a  plan  by  the  Kaiional 
Executire  consists  in  the  danger  of  committal  on  points  which  could  he 
more  safely  left  to  farther  developments.  Care  has  been  taken  to  so  shape 
the  denouement  as  to  avoid  embarrassment  from  this  source,  saying  that  on 
certain  terms  certain  classes  will  be  pardoned  with  rights  restored. 

It  is  not  said  that  other  classes  or  other  terms  will  never  be  included, 
saying  that  reconstruction  will  be  accepted  if  presented  in  a  specified  way. 
It  is  not  said  it  will  never  be  accepted  in  any  other  way.  The  movements 
by  State  action  for  emancipation  in  several  of  the  States  not  included  in 
the  Emancipation  Proclamation,  are  matters  of  profound  giatulation  ;  and 
while  I  do  not  repeat  in  detail  what  I  have  heretofore  so  earnestly  urged 
upon  this  subject,  my  general  views  •  remain  unchanged,  and  I  trust  that 
Congress  will  omit  no  fair  opportunity  of  aiding  these  important  steps  to 
the  great  consummation. 

In  the  midst  of  other  cares,  however  important,  we  must  not  lose  sight 
of  the  fact  that  the  war  power  is  still  our  main  reliance.  To  that  power 
alone  can  we  look  yet  for  a  time  to  give  confidence  to  the  people  in  the  con- 
tested regions  that  the  insurgent  power  will  not  again  overrun  them. 
Until  that  confidence  shall  be  established,  little  can  be  done  any  where  for 
what  is  called  Reconstruction. 

Hence  our  chiefest  care  must  still  be  directed  to  the  army  and  navy,  who 
have  thus  far  borne  their  harder  part  so  nobly  and  well. 

And  it  may  be  esteemed  fortunate  that,  in  giving  the  greatest  efficiency 
to  these  indispensable  arms,  we  do  also  recognize  the  gallant  men,  from 
commander  to  sentinel,  who  compose  them,  and  to  whom,  more  than  to 
others,  the  world  must  stand  indebted  for  the  home  of  freedom,  disen- 
thralled, regenerated,  enlarged,  and  perpetuated. 

ABEAHAM   LINCOLN. 
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PROCLAMATION  OJ  AMNESTY  BY  THE  PRESIDENT. 


The  following  Proclamation  ia  appended  to  the  Message :  — 
PROCLAMATION. 

"Whereas,  in  and  by  the  Conetitution  of  the  United  Statea,  it  is  provided 
that  the  President  shall  have  power  to  grant  reprieves  and  pardons  for 
offences  against  the  United  States,  except  iu  cases  of  impeachment ;  and 
whereas,  a  rehellion  now  exists  wherehy  the  loyal  State  governments  of 
Bereral  States  have  for  a,  long  time  been  subverted,  and  many  persons  have 
coraraitted,  and  are  now  guilty  of  treason,  against  the  United  States  ;  and 
whereas,  with  reference  to  said  rebellion  and  treason,  laws  have  been  enacted 
by  Congress  declaring  forfeitures  and  confiscation  of  property  and  liber- 
ation of  slaves,  all  upon  conditions  and  terms  therein  stated,  and  also 
declaring  that  the  President  was  thereby  authorized,  at  any  time  thereafter, 
by  proclamation,  to  extend  to  persons  who  may  have  participated  in  the 
existing  rehellion  in  any  State  or  part  thereof,  pardon  and  amnesty,  with  such 
exceptions,  and  at  such  times,  and  on  such  conditions,  as  he  may  deem  expe- 
dient for  the  public  welfare ;  and. 

Whereas,  the  congressional  declaration  for  limited  and  conditional  par- 
don accords  with  well-established  judicial  espositlon  of  the  pardoning 
power!  and  whereas,  with  reference  to  said  rebellion,  the  President  of  the 
United  Statea  has  issued  several  proclamations  with  provisions  in  regard  to 
the  liberation  of  slaves ;  and  whereas,  it  is  now  desired  by  some  persons 
heretofore  engaged  in  said  rebellion  io  resume  their  allegiance  to  the 
United  States,  and  to  re-inaugurate  loyal  State  governments  within  and  for 
their  respective  States, 

Therefore,  I,  Abraham  Lincoln,  President  of  the  United  States,  do  pro- 
clium,  declare,  and  make  known  to  all  persons  who  have  directiy  or  by 
implication  participated  in  the  existing  rehellion,  escept  as  hereinafter 
excepted,  that  a  full  pardon  is  granted  to  them  and  each  of  them,  with  res- 
toration of  all  rights  of  property,  except  as  to  slaves,  and  in  property  cases 
where  rights  of  third  parties  have  intervened,  and  upon  the  condition  that 
every  such  person  shall  take  and  subscribe  an  oath,  and  thenceforward  keep 
and  maintain  s^d  oath  inviolate,  and  which  oath  shall  be  registered  for  per- 
manent preservation,  and  shall  be  of  the  tenor  and  effect  following,  to  wit : 

I, ,   do  solemnly  swear,  in   presence  of  Almighty   God,  that  I  will 

henceforth   faithfully  support,   protect,  and  defend  the  Constitution  of  the 
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United  States  and  the  Union  of  the  States  thereunder,  and  that  I  will,  in 
like  manner,  abide  by  and  faithfully  sapport  aiU,  acts  of  Congress  passed 
during  the  existing  rebellion  with  reference  to  slaves,  so  long  and  so  far  as 
not  repealed,  or  modified,  or  held  void  by  Congress,  or  by  decree  of  the 
Supreme  Court,  and  that  I  will  in  like  manner  aiide  by  and yaithfiilly  support 
all  proclamations  of  the  President,  made  during  the  existing  rebellion, 
having  reference  to  slaves,  so  long  and  so  far  as  not  modified  or  declared 
void  by  the  Supreme  Court.     So  help  me  God. 

The  persons  excepted  from  the  benefits  of  the  foregoing  provisions  are 
all  who  are  or  ehall  have  been  civil  or  diplomatic  officers,  or  agents  of  the 
so-called  Confederate  Government ;  all  who  have  left  judicial  stations  under 
the  United  States  to  aid  rebellion ;  all  who  are  or  shall  have  been  military 
or  naval  officers  of  said  so-caOed  Confederate  Government  above  the  rank 
of  colonel  in  the  array  and  of  lieutenant  in  the  navy,  and  all  who  left  seats 
in  the  United  States  Congress  to  aid  tlie  rebellion. 

All  who  resigned  commissions  in  the  army  or  navy  of  the  United  States 
and  afterwards  aided  the  rebellion,  and  all  who  have  engaged  in  any  way 
maltreating  colored  persons,  or  white  persons  in  charge  of  snch,  otherwise 
than  lawfully  as  prisoners  of  war,  and  which  persons  may  have  been  found 
in  the  United  States  service  as  soldiers,  seamen,  or  in  any  other  capacity. 

And  I  do  further  proclaim,  declare,  and  moke  known,  that,  whenever,  in 
any  of  the  States  of  Arkansas,  Texas,  Louisiana,  Mississippi,  Tennessee, 
Alabama,  Georgia,  Florida,  South  Carolina,  and  North  Carolina,  a  number 
of  persons,  not  less  than  one  tenth  in  number  of  the  votes  cast  in  such 
States  at  the  Presidential  election  of  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty,  having  taken  the  oath  aforesaid,  and  not  having 
since  violated  it,  and  being  qualified  a  voter  by  the  election  law  of  the  State 
existing  immediately  before  the  so-called  aet  of  secession,  and  excluding  all 
others,  shall  reeslablisk  a  State  government  which  shall  be  republican, 
and  in  no  wise  contraeening  said  oath,  such  shall  be  recognised  as  the  true 
government  of  the  State,  and  the  State  shall  receive  these  under  the  benefit 
of  the  constitutional  provision,  vihich  declares  that  the  United  States  shall 
guarantee  to  eoery  Stale  in  this  Union  a  republican  form  of  government, 
and  shall  protect  each  of  them  against  invasion,  on  application  of  the 
legidatttre,  or  the  exeeative,  where  the  legislature  cannot  be  convened,  and 
against  domestic  violence ;  and  I  do  further  proclaim,  declare,  and  make 
known,  that  any  provisions  which  may  be  adopted  by  such  State  govern- 
ment in  relation  to  the  freed  people  of  such  States  which  shall  recognize 
and  declare  their  permanent  freedom,  provide  for  their  education,  and  which 
may  yet  he  consistent,  as  temporary  arrangement,  with  their  present  con- 
dition as  a  laboring,  landless,  and  homeless  class,  will  not  he  objected  to  by 
the  National  Executive. 

And  it  is  suggested,  as.not  improper,  that  in  constructing  a  loyal  State 
government  in  a  State,  the  name  of  the  State,  the  boundary,  the  sub- 
divisions, the  constitution,   and  the  general  code  of  laws,  as  before  the 


ab,Google 


256  RECONSTRUCTION    OF    THE    UNION. 

rebellion,  he  maintained,  subject  only  to  the  modifications  made  necessary 
by  the  conditions  hereinbefiore  stated,  and  such  others,  if  any,  not  contra- 
vening said  conditiona,  and  which  may  be  deemed  expedient  by  those 
framing  the  new  State  government. 

To  avoid  misunderBtanding,  it  may  be  proper  to  say  that  this  proclama- 
tion, Eo  far  aa  it  relates  to  State  governments,  has  no  reference  to  States 
wherein  loyal  State  governments  have  all  the  while  been  maintained. 

As  for  the  same  reason  it  may  he  proper  further  to  say,  that  whetlief 
members  sent  to  Gon^eas  from  any  Stale  shall  be  admitted  to  seats,  con- 
ititiilionally  rests  exchisiaely  vnih  the  respective  Houses,  and  not  to  any 
extent  wiih  the  Executive ;  and  still  further,  that  this  proclamation  is  intended 
to  present  the  people  of  the  States  wherein  the  national  authority  has  been 
suspended  and  loyal  State  governments  have  been  subverted,  a  mode  in 
and  by  which  the  national  authority  and  loyal  State  govemmenta  may  be 
established  within  swih  States,  or  in  any  oj"  them;  and  while  the  mode 
presented  is  the  best  the  Executive  can  suggest,  with  his  present  impres- 
sions, it  must  not  be  understood  that  no  other  possible  mode  would  be 
acceptable. 

Given  under  my  hand  at  the  City  of  Washington,  the  eighth  day  of 
December,  A.  D.  one  thousand  eight  hundred  and  sixty  three,  and 
of  the  Independence  of  the  United  States  of  America  the  eighty-eighth. 

ABRAHAM  LINCOLN. 
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PREFACE  TO  MILITARY  GOVEENMENT. 


The  following  pages  on  "  Military  Government  of  Hostile  Territory  in 
Time  of  War,"  were  written  early  in  1864,  in  answer  tfl  a  letter  of  the 
Hon.  J.  M.  Ashley,  M.  C,  of  Ohio,  to  the  Secretary  of  War  (dated 
Decemher  24,  1863),  which  enclosed  the  di-aft  of  a  bill  for  a  military 
provisional  government  over  insurrectionary  States,  proposed  by  Mr. 
Ashley  for  consideration  by  the  "  Special  Committee  of  the  House  on 
the  Rebellious  States."  In  that  letter  he  reijuested  the  Secretary  "to 
make  any  suggestions  he  might  have  to  make,"  or,  "  if  he  had  not  time  to 
make  any,  to  submit  the  bill  to  the  Solicitor  of  the  War  Department  for 
his  opinion."  This  conunnnication,  with  the  proposed  bill,  were  accord- 
ingly referred,  as  requested,  by  the  Secretary  of  War. 

The  subjects  disoussed  are  of  great  and  growing  importance.  Clear 
and  just  views  of  the  rights,  powers  and  obligations  of  the  Government 
are  necessary  to  a  wise  and  consistent  administration  of  affairs  in  the  insur 
recfionary  distriots,  during  their  transition  fiom  open  hostilities  to  their 
former  relations  to  the  Union.  A  oai'eful  regard,  in  the  beginning, 
to  the  proper  limitations  of  authority  in  the  respective  departments  of 
this  government,  will  be  necessary  in  order  to  avoid  embarrassment  and 
confusion  in  the  end ;  and  a  just  appreciation  of  the  war  powers  of  the 
President  will  tend  to  relieve  patjiotio  citizens  from  apprehension,  even 
if  Congress  should,  for  the  present,  omit  further  le^slation  on  these 
subjects. 

The  following  chapters  are  only  a  development  of  the  principles  staled 
in  the  "  War  Poweks." 

w.  w. 

Washington,  D.  C,  March  24,  1864. 
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CHAPTER  I. 


WAK  — ITS  MEAnS  X 


A  JCST  civil  war  may,  by  the  law  of  nations,  be  right- 
fully continued  until  the  purposes  for  which  it  was 
begun  shall  have  been  accomplished.  The  overthrow 
and  destruction  of  insurgent  armies,  and  the  occupa- 
tion of  hostile  territory  by  military  force,  are  but  pre- 
liminary measures,  which  should  lead  to  the  complete 
reestablishment  of  lawful  government  on  foundations 
strong  enough  to  insure  its  continued  supremacy.  To 
attain  that  result,  order  must  be  preserved,  and  domes- 
tic tranquillity  must  be  maintained,  after  active  hos- 
tilities shall  have  ceased ;  and  means  must  be  devised  for 
restraining  lawless  aggressions  in  hostile  districts,  and 
for  securing  non-combatant  citizens  in  the  enjoyment 
of  civil  rights ;  otherwise,  the  country  would  be  plunged 
into  anarchy  ;  successful  campaigns  would  result  only 
in  waste  of  blood;  conquest,  however  costly, could  not 
be  made  permanent  or  secure,  and  legitimate  govern- 
ment could  not  be  successfully  restored. 


SOMK  rORH  OF  GOVEENMENT  IS  NECESSARY  TO  SECURE  A  CONQUEST. 

Though  military  power  must  be  used  to  secure 
the  possession  of  that  which  has  been  acquired  by 
arms,  yet  it  is  difficult,  by  aid  of  any  moderate  num- 

*  Note  to  Ibrty-third  EdiH/m.  —  Seo  Koto  on  "  Military  Gorernmeot  and  llecoDBtruo- 
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ber  of  troops,  to  guard  and  oversee  an  extended  terri- 
tory ;  and  it  is  practically  impossible  for  any  army  to 
hold  and  occupy  all  sections  of  it  at  the  same  moment. 
Therefore,  if  its  inhabitants  are  permitted  to  remain  in 
their  domiciles  unmolested,  some  mode  must  be  adopted 
of  controlling  their  movements,  and  of  preventing  the 
commission  of  acts  of  hostility  against  their  conquerors 
or  of  violence  against  each  other.  Stragglers  from  our 
army  must  be  protected  from  murder,  commissaries' 
supplies  must  be  guarded  from  capture  by  guerrillas, 
and  non-combatants  must  be  secured  in  their  social 
rights,  and  punished  for  their  crimes.  The  total  disor- 
ganization produced  by  civil  war  requires,  more  even 
than  that  produced  by  foreign  war,  the  restraints  of 
martial  law.  In  countries  torn  by  intestine  commo- 
tions, neighbors  become  enemies ;  murders,  robberies, 
destruction  of  property,  and  all  forms  of  lawless  vio- 
lence are  common,  and,  in  the  absence  of  miUtary  rule, 
would  go  unpunished.  Hence,  to  secure  the  firm  and 
peaceful  possession  of  a  conquered  province,  some  form 
of  government  must  be  established,  which  shall  have 
power  to  control  its  inhabitants,  and  to  prevent  them 
from  committing  crimes. 

Since  war  destroys  or  suspends  municipal  laws  in  the 
country  where  hostilities  are  carried  on,  no  government 
is  left  there  but  such  as  is  derived  from  the  laws  of 
war.  All  crimes  must  be  restrained  or  punished  by 
belligerent  law,  or  go  unwhipped  of  justice.  Hence 
every  case  of  wrong  must  be  dealt  with  by  force  of 
arms,  or  must  be  disposed  of  by  tribunals  acting  under 
sanction  and  authority  of  military  power.* 

•  See  Notea  to  Forty-fLird  Edition,  on  "  Military  Governmeat,"  p.  427;  Address  or 
Chief  JuBticc  Chase,  JnDe  8, 1867  (Appendix,  p.  608)  j  Es  parte  MUligan,  p.  860 ;  Note  oa 
p.  136 ;  the  onees  of  The  Venice,  Mrs.  Alexander's  Cotton,  The  Pelerhqff,  The  Willi<"'t 
Bagalfy,  tmd  other  oaseB  In  the  Appendix. 
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WHY   GOVEBNMBNT   IS     EaBENTIAL   TO    TOK     SECOBITT   OP     A   CONQUEST. 

The  necessity  of  provisional  or  temporary  govern- 
ment will  become  apparent  by  observing  the  condition 
of  a  people  who  have  been  overpowered  by  arms. 

Suppose,  by  way  of  illustration,  that  hi  one  of  the 
border  slave  States,  in  time  of  profound  peace,  by  some 
sudden  and  unforeseen  catastrophe  all  the  ofificers  of 
civil  government  were  to  perish  ;  that  the  judges,  sher- 
iffs, juries  and  all  courts  of  justice  were  to  withdraw 
from  that  region  ;  that  the  jails  and  penitentiaries  were 
to  be  set  open  and  the  escaped  criminals  were  to  reap- 
pear amid  the  scenes  of  their  former  crimes ;  that  the 
officers  of  the  United  States  had  fled ;  that  all  public 
property  had  been  seized  by  violence  and  appropriated 
to  private  uses ;  that  all  restraints  of  law  or  of  force 
were  taken  from  wicked  and  unprincipled  men ;  that 
"  might  made  right "  ;  that  debts  could  not  be  collected  • 
that  obligations  the  most  solemn  could  not  be  enforced ; 
that  men  and  women  could  be  shot,  hung,  or  murdered 
in  cold  blood,  if  they  differed  in  opinion  on  any  ques- 
tion of  religion,  of  politics,  or  of  settlement  of  accounts ; 
that  private  malice  could  be  gratified  by  the  midnight 
burning  of  a  neighbor's  house,  and  that  injuries  too  foul 
and  too  horrible  to  mention  could  be  perpetrated  with- 
out means  of  redress;  that  all  the  laws  of  civilized  soci- 
ety and  the  most  sacred  rights  of  humanity  could  be 
violated  every  hour  of  the  day  or  night,  with  no  protec- 
tion for  the  innocent,  no  punishment  for  the  guilty. 

Such  a  state  of  things  would  inevitably  result  in  civil 
war.  Clans  and  associations  would  be  formed ;  the  whole 
people  would  sleep  on  their  arms ;  revenge  would  in- 
flame them ;  havoc  and  slaughter  would  be  wide- 
spread J  burning  villages  and  smoking  towns,  devastated 
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lands  and  general  ruin  would  demonstrate  to  all  ob- 
servers that  order  is  essential  to  the  social  existence  of  a 
community,  and  that  peace  can  be  maintained  only  by 
some  government  of  laws. 

As  the  absence  of  government  in  time  of  peace  would 
be  followed  by  such  calamitous  results,  how  could  they 
be  avoided  or  escaped  by  a  people  already  engaged 
in  civil  broils,  if  unprotected  by  military  force,  or  mil- 
itary administration  ?  In  the  rebellious  States  now  oc- 
cupied by  our  armies,  we  find  a  population  split  into  fac- 
tions, part  slave,  part  free  ;  traitors  fighting  against  loyal 
men  ;  non-combatants  hostile  to  friends  of  our  govern- 
ment; ofiicers  attempting  to  collect  the  revenue  and 
to  enforce  the  blockade  by  bloody  encounters  with 
smugglers  and  freebooters  ;  banditti  and  guerillas  with 
their  secret  allies,  murdering  in  cold  blood  our  sick  or 
wounded  soldiers ;  robbers,  plunderers,  cutthroats,  incen- 
diaries, and  assassins  wreaking  their  inhuman  passions 
even  upon  defenceless  women  and  children.  Never 
was  there  a  society,  whose  shattered  and  revolutionary 
condition  more  imperiously  required  a  firm  and  power- 
ful provisional  government,  to  be  established  directly 
after  the  cessation  of  active  hostilities.  To  lose  con- 
trol of  conquered  territory,  by  withdrawing  our  armies 
and  by  neglecting  to  organize  provisional  government 
over  it,  would  be  to  throw  away  all  that  has  been  gained 
by  war,  and  basely  to  violate  an  obligation  under  the 
laws  of  war  to  the  people  who  have  been  coerced  into 
submission  to  our  power. 

MILITARY  GOVERNMKNT  A  MILD  FOBM  OP  HOSTILITIES -A  COSCES- 
SION  — ITS  TENDENCY. 

The  maintenance  of  a  provisional  military  govern- 
ment is  an  economical  mode  of  continuing  hostilities 
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against  a  subjugated    people,  by  dispensing  with   the 
unnecessary  use  of  force. 

To  grant  a  government  of  any  kind  to  a  conquered 
people,  while  engaged  in  active  hostilities,  is  a  conces- 
sion, a  boon,  a  benefit,  not  an  unjustifiable  assumption 
of  rights.  The  law  of  war  justifies  the  use  ofbnite  force 
as  the  means  of  governing  a  public  enemy.  The  judges 
under  that  law  are  military  officers  and  sometimes  com- 
mon soldiers,  without  aid  of  law-books,  counsellors,  ju- 
ries, codes,  statutes,  or  regulations  other  than  their  own 
mil.  From  their  decrees  there  is  no  appeal;  judge, 
jury,  and  executioner  too  often  stand  embodied  in  a 
single  individual  at  the  but-end  of  a  Sharp's  rifle. 

In  the  civil  war  brought  upon  southern  rebels  by 
their  own  choice,  to  permit  them  to  be  governed  by 
rules,  regulations,  statutes,  laws,  and  codes  of  jurispru- 
dence ;  to  give  them  jurists  able  and  willing  to  abide 
by  standing  laws,  and  thus  to  restore  (as  far  as  is  con- 
sistent with  public  safety  and  the  secure  tenure  of 
conquest)  the  blessings  of  civil  liberty  and  a  just  ad- 
ministration of  laws  —  most  of  which  are  made  by  those 
on  whom  they  are  administered  —  is  an  act  of  magna- 
nimity worthy  of  a  great  people. 

Such  a  government,  though  founded  on  and  admin- 
istered by  military  power,  surely  tends  to  restore 
the  confidence  of  the  disloyal  by  giving  them  rights 
they  could  not  otherwise  enjoy,  and  by  protecting  them 
from  unnecessary  hardships  and  wrongs.  It  cannot 
feil  to  encourage  and  support  the  friends  of  the  Union 
in  disloyal  districts,  by  demonstrating  to  all,  the  for- 
bearance and  justice  of  those  who  are  responsible  for 
the  conduct  of  the  war, 
34 
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THEKE  MUST  BE  A  MILITARY  GOVERNMENT  OR  NO  GOVERNMENT. 

When  the  country  can  no  longer  be  governed  by 
the  magistrate,  it  must  be  handed  over  to  the  soldier. 
When  law  becomes  powerless,  force  must  be  applied. 
When  civil  tribunals  fall,  military  tribunals  must  rise. 
Foreign  territory,  whether  acquired  through  conquest 
or  treaty,  does  not,  by  force  of  the  Constitution,  become 
entitled  to  self-government,*  nor  does  the  conquest  of 
public  enemies  within  the  domain  of  the  United  States 
confer  upon  them  the  right  of  self-government ;  for  the 
military  control  of  the  conqueror  is  alone  supreme  in 
hostile  regions.  There  being  in  the  belligerent  dis- 
trict in  the  South  no  power  or  authority  of  the  enemy 
which  can  be  recognized  as  legitimate  by  the  United 
States,  our  military  power  must  be  the  basis  on  which 
our  control  over  the  aifairs  of  persons  living  there  must 
finally  rest.  By  conquest,  the  local  government  and 
the  courts  of  justice  are  deprived  of  their  power,  be- 
cause the  former  is  hostile,  and  the  latter  derive  their 
authority  from  a  public  enemy.  The  only  provisional 
government  which  can  be  practically  organized,  while 
war  lasts,  is  that  which  is  established  by  military  power, 
and  by  the  right  of  conquest.-]-  No  local  tribunal, 
in  a  conquered  district,  civil,  judicial,  political,  or 
military,  has  any  authority,  unless  recognized  as 
lawful    by  the    conqueror,  J      But   as  he    is   clothed 

•  3  Slory,  Comm.  1318.    Jm.  Ins.  Co.  V.  Canter,  1  Feters,  611,  642,  616. 

t  Bythenctof  July  17,  1662,  itisnudethedutyof  the  President  to  seize  the  estate, 
etc.,  of  nil  pprsons  BCtlne  iheroafter  as  gov ernorg  of  States,  members  of  legialatureB,  or 
of  convent  ton  !i,  or  Judges  of  courts,  of  tbe  so-called  Confederate  States,  and  of  any  person, 
holding  any  offlce  under  either  of  the  said  SlatHB.  Such  pereons  cannot,  therefore,  be 
recognized  by  our  goTcrament  otherwise  than  as  criminals. 
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only  with  military  authority,  he  can  establish  no  gov 
ernment  other  than  one  of  a  military  character.  There- 
fore, if  he  finds  it  expedient  to  administer  civil  or  mu- 
nicipal codes  of  law,  he  sho^lld  adopt  and  apply  them 
as  military  law,  following  therein,  as  fiir  as  practicable, 
the  rules  and  forms  of  civil  jurisprudence. 


■SANCTIOrTED    I 

It  has  been  shown  that  justifiable  war  ought  to 
be  prosecuted  until  the  object  for  which  it  was  com- 
menced  has  been  attained.  Our  object  is  the  restora- 
tion of  the  authority  of  the  United  States  over  all  the 
territory  and  inhabitants  thereof,  a  result  which  can  be 
accomplished  with  the  least  injury  to  ourselves  and  to 
our  enemies  by  substituting,  as  far  as  safety  will  permit, 
a  temporary  government  over  them  by  military  law, 
instead  of  continuing  the  use  of  mere  force, 

Keason  and  experience  alike  demonstrate  the  neces- 
sity of  that  mode  of  regulating  a  hostile  community 
while  passing  through  the  intermediate  state  from  open 
and  general  warfare  to  the  reestablishment  of  peaceful 
institutions.  No  government  other  than  that  author- 
ized by  the  law  of  war  is  practically  useful,  or  can  be 
sustained,  until  peace  is  so  far  restored  that  the  enemy 
mil  voluntarily  submit  to  the  laws  of  Congress. 

The  right  to  exercise  control  by  armed  force  in  time 
of  war  over  hostile  regions  is  a  necessary  part  of  the 
power  of  making  and  prosecuting  war.  If  the  people 
of  a  belligerent  locality  can  be  lawfully  captured  and 
held  as  prisoners  of  war,  and  can  thus  be  subjected  to 
the  orders  of  a  commanding  officer,  it  would  be  unrea- 
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sonable  to  suppose  that  the  same  captives  could  not  be 
held  subject  to  the  same  orders,  if  permitted  to  go  at 
large  within  the  limits  in  which  the  military  power  of 
that  officer  was  and  still  is  supreme. 

Absolute  necessity  is  the  foundation  and  justification 
on  which  the  right  to  enforce  mihtary  government 
rests.  That  right  has  been  used  or  practically  acknowl- 
edged by  most  of  the  modern  civilized  nations.  It  is  a 
right  founded  on  reason,  indispensable  in  practice,  and 
is  sanctioned  by  the  authority  of  writers  on  interna- 
tional law,  by  jurist;^  in  Europe,  and  by  the  Supreme 
Court  of  the  United  States.* 

•  WleBlon,  Luw  of  Natloue  (Lawrence'e  edition),  M. 

Fleming  r.  /*oje,  BHow.  813  (Appendix,  p.  fll8). 
Ooss  V.  Sarrison,  16  How.  180  (Appeodtx,  p.  S18). 
LeUaisdoTfer  v.  Weib,  ZO  How.  17?  (Appenfllx,  p.  032). 
Am.  Ins.  Co.  V.  Canter,  1  Filers,  S.  C.  R,  £*J. 
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Whenever  the  President  is  called  on  to  repel  invasion 

or  to  suppress  rebeUion  by  force,  if  the  employment  of 
military  government  is  a  useful  and  proper  means  of 
accomplishing  that  object,  the  Constitution  confers  on 
him  the  power  to  institute  such  government  for  that 
purpose. 

The  power  of  the  President  to  establish  military  gov- 
ernments is  derived  from  the  Constitution,  Art.  II.,  Sec. 
1,  CI.  1,  and  is  a  legitimate  exercise  of  his  authority  as 
Commander-in-Chief. 

Art.  IV.,  Sec.  4,  also  provides  that,  "  The  United 
States  shall  guaranty  to  every  State  in  this  Union  a 
republican  form  of  government ;  and  shall  protect  each 
of  them  against  invasion,  and  on  application  of  the  Leg- 
islature, or  of  the  Executive  {when  the  Legislature  can- 
not be  convened)   against  domestic  violence." 

A  condition  of  public  affairs  lilce  that  now  existing  in 
certain  rebellious  States,  renders  military  government 
thereof  indispensably  necessary  to  enable  the  United 
States  to  perform,  this  guaranty  of  the  Constitution. 
The  authority,  therefore,  to  institute  such  a  government 
for  that  purpose,  belongs  to  the  President,  because  he 
is  bound  to  see  the  laws  enforced ;  and  also,  under  Art. 
I.,  Sec.  8,  CI.  18,  to  Congress,  because  it  is  bound  to 
pass  all  laws  necessary  and  proper  to  enable  the  Presi- 
dent to  execute  his  duties. 
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The  topics  now  under  consideration  do  not  require 
any  examination  of  the  nature  or  extent  of  the  right  or 
duty  of  Congress,  or  of  the  President  as  an  executive 
ofBcer,  to  carry  the  Art.  IV.,  Sec.  4,  into  effect.  The 
erection  and  maintenance  for  a  time,  by  executive  au- 
thority, of  a  provisional  government  in  any  State  or 
Territory  as  a  "  necessary  and  proper  means "  of  carry- 
ing the  guaranties  of  the  Constitution  into  effect,  may 
be  the  subject  of  explanation  in  a  future  essay. 

The  right  of  Congress  is  beyond  question  to  establish 
temporary  territorial  or  provisional  governments  over 
those  parts  of  the  country  which,  having  been  engaged 
in  civil  war  against  the  United  States,  have  by  force  of 
arms  been  coerced  into  submission  to  our  government.* 

It  is  not  necessary  in  this  place  to  make  further  ex- 
planations of  Articles  I.  and  IV.,  it  being  sufficient  for 
our  present  purpose  to  refer  to  the  powers  conferred  by 
the  second  Article. 

The  Constitution,  Article  II.,  Sec.  2,  CI.  1,  provides 
that,  "The  President  shall  be  Commander-in-Chief  of 
the  Army  and  Navy  of  the  United  States,  and  of  the 
Militia  of  the  several  States  when  called  into  the  actual 
service  of  the  United  States." 

This  clause  by  necessary  implication,  confers  upon 
the  Commander-in-Chief  of  the  Army  and  Navy,  the 
right  in  time  of  war  to  subject  public  enemies  to  mili- 
tary government  and  regulation.  No  limits  to  the 
power  of  the  President,  acting  as  a  military  commander, 
are  prescribed  in  the  Constitution.  The  laws  of  war, 
by  which  alone  his  operations  should  be  regulated, 
establish  his  right  to  erect  such  government,  and  to 
maintain  it  by  force  of  arms.     The  war  powers  of  the 
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President  are  interpreted  and  controlled  only  by  the 
rules  of  belligerent  law.*  As  authority  to  call  into 
active  service  the  army  and  navy,  to  capture  or  kill 
our  enemies  in  battle,  to  seize  and  destroy  their 
property,  and  to  take  and  hold  their  lands  by  force, 
has  been  confided  to  the  President  without  limitation, 
by  deliberate  acts  of  legislation,  would  it  not  seem 
inconsistent  to  withhold  from  him  the  right  to  keep 
what  he  has  acquired  by  arms,  and  to  hold  in  his 
control,  while  war  lasts,  those  whom  it  was  his  duty 
to  overthrow  ? 

If  it  be  said  that  the  power  thus  claimed  is  not 
granted  to  the  President  in  express  terms,  it  may  with 
equal  correctness  be  said  that  the  authority  to  carry  on 
war,  to  suppress  insurrections  or  to  repel  invasions,  or 
to  make  captures  on  land  or  sea,  is  not  conferred  upon 
him  in  express  terms.  The  Constitution  enables  the 
President  to  use  war  powers  in  no  other  way  than  by 
authorizing  him  under  certain  circumstances  to  call  into 
service  and  to  take  command  of  the  Army  and  Navy. 
But  Congress  is  empowered  to  provide  for  raising  and 
maintaining  armies,  and  to  make  rules  for  captures 
on  land  and  sea.  Hence  no  one  can  doubt  that  when 
an  army  is  raised,  and  captures  are  to  be  made,  the 
President,  being  placed  in  command,  has  the  right  to 
employ  these  forces  so  as  to  accomplish  the  purpose  for 
which  they  were  organized,  and  therefore  has  the  right 
to  capture  public  enemies  in  arras  as  unquestionably  as 


Fleming  v.  Fage,  9  How.  815  (Appendix,  p.  512). 
Cross  y.  ffarriion,  18  How.  1S9  (Appendix,  p.  616). 
ZeUensdorfer  v.  W^b,  30  How.  177  (Appendix,  p.  K 
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if  that  right  had  been  conferred  on  him  in  plain  words 
by  the  Constitution, 

There  can  be  no  reason  to  doubt  that  the  army  is 
placed  under  the  supreme  command  of  the  Chief  Magis- 
trate for  all  purposes  for  which  offensive  or  defensive 
war  may  be  justly  waged.  If  he  has  authority  to  com- 
mit any  act  of  hostihty  for  the  suppression  of  rebelhon 
or  the  repelling  of  invasion,  he  has  a  right  to  commit 
all  acts  of  hostility  which  may  in  his  judgment  be  re- 
quired to  secure  success  in  his  military  operations ;  and 
he  has,  therefore,  the  same  right  to  erect  a  military  gov- 
ernment in  hostile  territory,  under  circumstances  justi- 
fying it,  as  to  perform  any  other  military  act  The 
erection  of  such  government  over  the  territory  and 
persons  of  a  public  enemy  in  time  of  war,  is  an  act  of 
war ;  it  is,  in  fact,  continuing  against  them  a  species  of 
hostility  without  the  use  of  unnecessary  force.  It  is  a 
mode  of  retaining  a  conquest,  of  continuing  custody 
and  supervision  over  an  unfriendly  population,  and  of 
subjecting  malcontent  non-combatants  to  the  will  of  a 
superior  force  so  as  to  prevent  them  from  engaging  in 
hostilities  or  inciting  insurrections  or  breaches  of  the 
peace,  and  from  giving  aid  and  comfort  to  the  enemy. 
Large  numbers  of  persons  may  thus  be  held  in  subjec- 
tion to  the  moral  and  physical  force  of  comparatively 
few  military  men.  Contributions  may  be  levied,  prop- 
erty may  be  confiscated,  commerce  may  be  restrained 
or  forbidden,  and  an  unfriendly  population  may  be  held 
in  subjection  by  military  government,  for  the  same  rea- 
sons which  would  justify  the  repression  of  their  open 
hostilities  by  force  of  arms.  If  the  Constitution  allows 
the  President  to  go  to  war  and  to  conquer  the  public 
enemy,  the  greater  power  must  include  the  less ;  the 


,d  by  Google 


MILITARY   GOVERNMENT. 


273 


power  to  make  a  conquest  must  include  the  authority 
to  keep  and  maintain  possession  of  it,  while  war 
continues. 

No  one  would  doubt  our  right  to  occupy  a  hostile 
district  of  country  by  military  posts,  or  by  soldiers 
stationed  in  commanding  positions,  or  to  enforce  upon 
all  its  inhabitants  the  rigid  rules  of  martial  law. 

How  then  can  the  right  be  questioned  to  hold  the 
same  territory  by  a  small  number  of  soldiers,  administer- 
ing the  same  law,  under  the  same  authority,  whether 
these  military  men  be  called  by  their  ordinary  titles,  or 
be  styled  provost  marshals  or  miHtary  governors? 

If  the  humanity  of  the  conqueror  allows  the  rigid 
rules  of  martial  law  to  be  relaxed,  and  permits  the  forms 
of  local  jurisprudence  to  be  continued  under  the  same 
authority,  so  far  as  it  may  be  done  consistently  with  the 
security  of  the  conquest,  on  what  principle  can  his  right 
to  do  so  be  denied? 


DUTY   OF    TBE    CON'QUEEOE    TO    GOVEEN    TH03G    WHOM    HE    HAS    SUB- 

In  view  of  the  necessity  of  securing  the  ends  for 
which  war  is  waged,  and  the  consequences  following 
from  the  absence  of  government  over  conquered  terri- 
tory, it  is  undoubtedly  the  right  and  duty  of  the  con- 
queror to  erect  and  maintain,  during  war,  a  provisional 
miUtart/  government  over  districts  which  have  been  sub- 
jected to  his  power. 

This  right  is  recognized  and  confirmed  by  the  ac- 
knowledged laws  of  war,  and  by  the  decisions  of  the 
Supreme  Court  of  the  United  States ;  the  propriety  and 
necessity  of  its  enforcement  have  been  shown  by  our 
experience  in  New  Mexico  and  Cahfornia,  and  in  the 
States  now  in  rebellion. 
35 
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Military  governmenta  control  and  regulate  a  great 
variety  of  public,  private,  civil,  criminal,  judicial,  legisla- 
tive and  military  affairs.  Their  powers  may  be  concen- 
trated in  a  single  officer,  acting  as  a  military  governor, 
or  they  may  be  distributed  among  several  persons  acting 
under  authority  of  the  Commander-in-Chief,  who  may 
appoint  one  as  commander,  another  as  governor,  a  third 
as  chief  justice,  and  others  as  collectors  of  customs,  in  the 
same  department. 

Among  the  various  modes  of  instituting  military  gov- 
ernments, one  is  by  a  proclamation  of  martial  law  and 
by  authorizing  or  appointing  courts  martial,  courts  of 
inquiry  and  military  commissions  to  carry  that  law  into 
execution  over  belligerent  districts.  These  institutions 
are  best  adapted  to  localities  whose  inhabitants  are  too 
hostile  to  admit  of  milder  forms  of  administration. 

The  character  of  the  laws,  and  the  organization  of  the 
tribunals  now  authorised  ly  the  statutes  to  administer  such 
government,  will  next  be  considered. 


Martial  Law  consists  of  a  system  of  rules  and  princi- 
ples regulating  or  modifying  the  rights,  liabilities,  and 
duties,  the  social,  municipal,  and  international  relations 
in  time  of  war,  of  all  persons,  whether  neutral  or  bel- 
ligerent.* 

Military  Imo  is  that  part  of  the  martial  law  of  the 
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land  designed  for  the  government  of  those  who  are 
engaged  in  the  military  service. 

Of  the  rules  and  principles  of  martial  law,  many  have 
not  as  yet  been  reduced  to  the  form  of  statutes  or  reg- 
ulations, although  they  are  familiar  to  practitioners  in 
courts  martial.  The  69th  Article  of  War  refers  to  and 
adopts  them  as  part  of  the  martial  law.  They  may  be 
styled  the  " kx  mm  scripta"  the  custom  of  war,  the  com- 
mon law  of  the  army. 

In  the  United  States,  martial  law  is  modified  by 
military  laws  made  by  Congress  as  articles  of  war,  by 
general  regulations  for  the  government  of  the  army, 
by  all  statutes  on  military  subjects  which  the  Consti- 
tution empowers  Congress  to  pass,  and  by  all  lawful  or- 
ders of  the  President,  as  Commander-in-Chief,  and  of  the 
Secretary  of  War,  or  officers  acting  under  them. 

Martial  law  thus  modified,  is,  when  in  force  under 
the  C-onstitution,  administered  within  or  without  the 
United  States  by  various  vmMary  tribunals,  including 
courts  martial,  military  commissions,  and  courts  of  in- 
quiry.* 

MILITARY    TRIBUNALS HOW   AUTHORIZEB THEIB    CHARACTEK1ST1C8. 

The  war  courts  now  established  by  statutes  and  rec- 
ognized by  judicial  decisions  are  called  courts  martud, 
courts  of  inquiry,  and  milUary  commissions.^ 

The  Constitution,  Art.  I.,  Sect.  8,  Clause  14,  gives  Con- 
gress power  -'to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces." 

*  See  Benel  on  Military  Law  and  Courts  Martial,  11;  Dcliart  on  Military  Law  and 
Courts  Mnrtlal,  3. 
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The  16th  clause  declares  that  Congress  shall  have 
power  to  "  provide  for  organizing,  arming,  and  disciplin- 
ing the  militia ;  and  for  governing  such  part  of  them  as 
may  be  employed  in  the  service  of  the  United  States," 

To  provide  for  disciplining  and  governing  militia  in 
the  service,  means- ^o  make  la?m,  niks,  or  regulations  for 
their  discipline  and  government.  The  power  to  make 
them  would  be  inoperative,  unless  means  could  be  em- 
ployed to  administer  them.  Congress,  therefore,  has 
power  to  provide  means  as  well  as  rules  for  governing. 
No  uncertainty  is  left  upon  this  question  ;  for  the  18th 
clause  of  the  same  section  gives  Congress  power  "  to 
make  all  laws  which  shall  be  necessary  and  proper  to 
carry  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  the  Constitution  in  the  Government 
of  the  United  States,  or  in  any  department  or  officer 
thereof" 

In  the  execution  of  this  authority.  Congress  has  pro- 
vided for  governing  the  army  by  erecting  military 
courts,  which  are  not  merely  necessary  and  proper,  but 
are  the  only  practical  means  yet  found  for  carrying  into 
execution  the  rules  and  regulations  so  enacted.  Such 
courts  are  therefore  sanctioned  as  positively  as  if  estab- 
lished by  express  language  in  the  Constitution, 


Not  only  has  Congress  power  to  create  tribunals  to 
administer  "rules  and  regulations  for  governing  the 
array  and  the  navy,"  but  there  exists  another  indepen- 
dent power  to  create  and  establish  courts  with  juris- 
diction over  a  wider  range  of  subjects  and  of  persons. 
That  power  is  vested  by  the  Constitution  in  the  Presi- 
dent^ as  Commander-in-Chief  of  the  army  and  navy, 
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wlien  in  actual  service  in  time  of  war,  and  is  a  branch 
of  the  power  to  erect  Jind  maintain  military  govern- 
ments. 

Military  courts  are  a  usual  and  essential  part  of  the 
machinery  of  military  government ;  the  right  to  insti- 
tute the  one  necessarily  implies  the  right  to  organize 
the  other.  Courts  martial  have  jurisdiction  over  of- 
fences not  declared  punishable  by  any  law  of  Congress, 
and  persons  out  of  the  reach  of  any  but  military  pro- 
cess. 

How  far  it  may  be  within  the  province  of  Congress  to 
control  the  operations  of  war  courts  instituted  by  the 
President,  need  not  be  here  discussed. 

As  has  been  said,  one  class  of  courts  of  war  may  be 
instituted  by  laws  of  Congress,  and  another  class  may 
be  created  by  the  President.  Both  are  under  his  con- 
trol as  mihtary  chief  of  the  forces,  while  at  the  same 
time  he  is  bound  to  execute  the  laws  of  the  land. 
The  right  of  the  Commander-in-Chief,  as  well  as 
that  of  Congress,  to  create  military  tribunals,  has 
been  sanctioned  by  many  decisions  of  the  Supreme 
Court  of  the  United  States.* 

DO  COURTS  OF  WAR  EXERCISE  .lUDICIAL  POWER  ,' 

As  the  proceedings  of  war  courts  in  some  respects 
resemble  those  of  courts  of  law,  it  has  been  ques- 
tioned whether  they  exercise  any  part  of  the  judicial 
power  of  the  United  States  which  is  vested  by  the 
Constitution  (Art,  III,  Sect.  1)  in  "  one  Supreme 
Court  and  in  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish."  It 
has  been  decided  by  the  Supreme  Court  of  the 
United  States,  that  military  tribunals  exercise  no  part 

•  See  authoriliea  in  tlie  Appendix. 
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of  the  judicial  power,  but  only  a  portion  of  the  mili- 
tarj  power  of  the  Executive.  And  it  has  also  been 
determined  that  the  sentences  or  other  lawful  proceed- 
ings of  courts  martial  of  the  United  States  are  not  the 
subject  of  appeal  or  revision  in  any  judicial  courts  of 
the  States  or  of  the  United  States.* 

WOULD    JUDICIAL    COURT8    BE    USEFUL    AS    WAR    COURTS  '< 

If  it  be  said  that  judicial  courts  ought  to  employed 
for  the  administration  of  the  laws  of  war,  in  order  there- 
by to  preserve  the  safeguards  of  civil  liberty,  the 
answer  is  that  the  whole  system  of  judicial  courts 
would  be  worse  than  useless  in  armies  moving  from 
place  to  place.  Their  organization  is  incompatible  with 
the  administration  of  military  rights  and  remedies,  by 
reason  of  local  jurisdiction,  jury  trials,  territorial  limi- 
tations of  process,  and  slowness  of  procedure,  to  say 
nothing  of  the  inexperience  of  learned  jurists  in  mili- 
tary affairs. 

•  Vallaadigham'a  Case  (Appendix,  Sii);  Di/nes  v.  Hoover,  20  How.  Bl,  82  (Appen- 
dGlivered  by  Mr.  Justice  Davja  Jn  iSx  parte 
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Courts  martial  have  been  recognized  or  established 
by  express  laws  of  Congress. 

The  Act  of  February  28,  1V95,  provided  for  calling 
out  the  militia  and  also  for  the  organization  of  courts 
martial,  designating  the  officers  of  whom  they  should 
be  composed,  and  prescribing  punishments  by  these 
tribunals  for  persons  who  should  fail  (in  the  instances 
specified  in  Sect.  5)  to  obey  the  orders  of  the  President. 
These  courts  derived  their  authority  not  from  any  State 
law,  but  only  from  the  statutes  of  the  United  States.* 

It  is,  however,  not  questioned  that  either  of  the 
States  may  pass  laws  providing  for  the  trial  of  such 
delinquents  by  State  courts  martial.'}' 

The  act  of  April  10,  1800,  enacts  articles,  of  war, 
regiJates  (Article  64)  the  mode  of  organizing  ffen- 
eral  courts  martial ;  gives  (Art.  65)  the  power  of 
appointing  them  to  general  officers  commanding  an 
army,  or  colonels  commanding  a  separate  department, 
and  institutes  inferior  courts  martial  (Art.  66);  limits 
and  requires  conlirmation  of  sentences  (Arts.  65,  67),  and 

•  CommonviBolth  y.  /risft,  3  8.  &  E.  17fi. 

S.  C.  6  HaH'e  Lsw  Jour.  47B. 

Meade  v.  Dfp.  Marih.  Fa.  Diet.  6  Hall  L.  J.  530. 
t  Houston  V.  Maori,  3  S.  *  K.  100. 

Mai-tin  v.  Mott,  12  Wli.  K.  10, 
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provides  (Art.  69)  for  the  appointment  of  prosecuting 
officers  usually  called  Judge  Advocates.  This  act  reg- 
ulates the  oaths  of  officers  composing  the  court:  the 
oath  of  the  Judge  Advocate,  the  punishment  of  the 
accused  for  standing  mute ;  it  provides  for  challenges, 
punishes  misbehavior  in  court,  contempts,  or  unbecom- 
ing conduct  of  persons  convicted ;  it  lays  down  rules 
relating  to  testimony  and  to  oaths  and  depositions 
of  witnessesj  and  designates  (Sect.  99)  such  crimes  or 
misconduct  as  are  punishable  by  courts  martial. 

The  Act  of  Aug.  5, 1861,  gives  power  to  commanders 
of  divisions  or  separate  brigades  to  appoint  general 
courts  martial  in  time  of  war. 

The  decisions  of  these  tribunals  are  required  to  be 
reported  to,  and  to  be  reviewed  by,  some  superior  officer 
who  may  confirm,  modify,  or  set  them  aside.  But  the 
final  judgments  of  courts  martial  are  not  liable  to  be 
reviewed  or  reversed  by  axiy  judicial  court  of  the  United 
States.* 

When  a  court  martial  has  once  acquired  jurisdiction 
of  the  person  and  the  subjecfrmatter,  that  jurisdiction 
is  exclusive  of  civil  courts  for  that  offence.  But  the 
same  transaction  may  constitute  an  offence  against 
municipal  as  well  as  mihtary  law,  and,  in  such  cases,  the 
offender  is  sometimes  liable  to  punishment  by  both. 

II.    MILITARY  COUKTS  OF  IKQUntY, 

The  Act  of  April  10,  1806,  regulates  the  manner  of 
constituting  such  courts,  their  powers  and  proceedings. 
It  recognizes  the  right  of  organizing  them  by  the  gen- 
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erals  or  commanding  officers  j  power  is  conferred  upon 
these  courts  to  summon;  examine,  and  compel  attend- 
ance of  witnesses ;  the  right  of  the  accused  to  cross- 
examine  witnesses  is  secured ;  and  the  mode  of  authen- 
ticating proceedings  is  prescribed. 

But  courta  of  inquiry  being  liable  to  abuse,  are  pro- 
hibited in  all  cases,  except  when  demanded  by  the 
accused,  or  ordered  by  the  President  of  the  United 
States. 

The  Act  of  March  3,  1863,  Sect.  25,  gives  power  to 
ever}'  Judge  Advocate  of  a  court  of  inquiry  to  issue 
proce.ss  to  compel  the  attendance  of  witnesses,  like  that 
which  State,  Territorial,  or  District  Courts  issue  in  places 
where  said  court  of  inquiry  is  held. 

These  and  other  statutes  show  that  this  class  of  mili- 
tary courts  is  fully  recognized  by  the  laws  of  the  United 
States. 

r     THE     COMMANDER-IN- 


Military  commissions  were  first  made  familiar  to  the 
people  of  this  country  by  General  Orders  No.  287, 
issued  by  General  Scott  at  the  head-quarters  of  the 
army  in  the  National  Palace  of  Mexico,  Sept.  17,  1847. 

During  the  occupation  of  Mexico  by  our  army  many 
crimes  were  committed  by  hostile  individuals  against 
soldiers,  and  by  soldiers  against  the  Mexicans,  not  pun- 
ishable by  courts  martial  as  organized  under  the  Arti- 
cles of  War.  As  General  Scott  wrote  in  his  order,  "A 
supplemental  code  is  absolutely  needed.  That  unwritten 
code  is  martial  law,  as  an  addition  to  the  written  military 
code  prescribed  by  Congress  in  the  Rules  and  Articles 
of  War,  and  which  unwritten  code  all  armies  in  hostile 
countries  are  forced  to  adopt,  not  only  for   their  own 
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safety,  but  for  the  protection  of  the  unoffending  inhabi- 
tants and  their  property  about  the  theatres  of  military 
operations,  against  injuries  on  the  part  of  the  army, 
contrary  to  the  laws  of  war.  .  .  .  For  this  purpose  it 
is  ordered  that  all  offenders  in  the  matters  aforesaid 
shall  be  promptly  seized,  confined,  and  reported  for 
trial  before  military  commissions  to  be  duly  appointed." 
These  commissions  were  appointed,  governed,  and  lim- 
ited, as  nearly  as  practicable,  in  the  same  manner  as 
had  been  prescribed  for  the  organization  of  courts 
martial;  their  proceedings  to  be  recorded,  reviewed, 
revised,  disapproved,  or  confirmed,  and  their  sentences 
executed,  in  nearly  the  same  way  as  in  the  cases  of  the 
proceedings  and  sentences  of  courts  martial,  "  provided 
that  no  military  commission  shall  try  any  case  clearly 
cognizable  by  any  court  martial,  and  provided  also  that 
no  sentence  of  a  military  commission  shall  be  put  in 
execution  against  any  individual  belonging  to  this  army, 
which  may  not  be  according  to  the  nature  and  degree 
of  the  offence,  as  established  by  evidence,  in  conformity 
with  known  punishments  in  like  cases  in  some  one  of 
the  States  of  the  United  States  of  America." 

"  The  administration  of  justice,  both  in  civil  and  crim- 
inal matters,  through  the  ordinary  courts  of  the  coun- 
try," was  "  nowhere  and  in  no  degree  to  be  interrupted 
by  any  officer  or  soldier,  except"  in  certain  speci6ed 
cases.  Martial,  military,  and  civil  or  municipal  law  were 
administered  in  Mexico  by  General  Scott,  under  such 
military  commissions,  in  all  the  cases  above  stated. 
Courts  of  this  description  were  instituted,  not  under  the 
authority  of  Congress,  but  by  the  general  war  power  of 
the  Commander-in-Chie^  a  power  which  was  fully  con- 
firmed and  established  by  the  Supreme  Court  of  the 
United  States.  Congress  has,  however,  recognized  in  ex- 
press terms  "military  commissions,"  in  the  act  of  March  0, 
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1863,  Chap.  75  ;  and  having  authorized  the  appointment 
of  a  Judge  Advocate  General,  required  all  proceedings 
of  such  commissions  to  be  returned  to  him  for  revision 
and  record.  This  Act,  Section  30,  gives  military  com- 
missions, equally  with  courts,  martial  jurisdiction  in 
time  of  war,  in  cases  of  "  murder,  assault  and  battery 
with  intent  to  kill,  manslaughter,  mayhem,  wounding 
by  shooting  or  stabbing  with  an  intent  to  commit  mur- 
der, robbery,  arson,  burglary,  rape,  assault  and  battery 
with  intent  to  commit  rape,  and  larceny,  when  commit- 
ted by  persons  who  are  in  the  military  service  of  the 
United  States,  and  subject  to  the  articles  of  war." 

Spies  are  also,  by  the  same  Act,  Section  38,  punish- 
able with  death  by  sentence  of  a  military  commission.* 

The  several  statutes  above  cited  show  that  Congress, 
in  pursuance  of  its  powers  under  the  Constitution,  has 
recognized  and  established  courts  martial,  courts  of  in- 
quiry, and  military  commissions. 

Courts  of  the  same  denomination,  but  exercising  a 
much  broader  jurisdiction  of  persons  and  subjects,  have 
been  organized  and  established  by  the  President  of  the 
United  States,  under  the  war  powers  delegated  to  him 
by  the  Constitution,  as  Commander-in-Chief  of  the  army 
and  navy ;  and  the  binding  authority  of  such  courts 
has  been  admitted  and  solemnly  asserted  by  the  Su- 
preme Court  of  the  United  States.  Tribunals  instituted 
by  the  war  power  of  the  President  are  those  through 
which  it  is  most  usual  to  apply  the  laws  of  war  in  ene-. 
my's  country,  while  hostilities  are  in  progress,  and  for  a 
certain  length  of  time  after  a  declaration  of  peace. 

All  these  tribunals  constitute  usual  and  necessary 
parts  of  the  machinery  of  warfare,  and  are  the  essential 
instruments  of  that  military  government  by  which  alone 
the  permanency  of  conquest  can  be  secured. 

*  See  act  of  July  22,  1B61,  sect.  10. 
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IV.    COURTS  OP  CIVIL  juitiaDiCTion  vsr. 

In  the  preceding  pages  it  has  been  shown  that  the  right 
of  the  President,  as  Commander-in-Chief  of  the  army,  to 
organize  and  administer  government  in  all  its  branches 
by  military  power,  in  time  of  war,  over  belligerent  dis- 
tricts of  country  recovered  from  a  public  enemy,  and  his 
right  to  subdivide  and  delegate  those  powers  to  different 
persons  anting  under  his  orders,  are  sanctioned  by  the 
Constitution  and  laws  of  Congress,  by  the  decisions  of 
the  Supreme  Court,  and  by  our  practice  in  former  wars. 

The  same  rights  have  been  exercised  during  the  pres- 
ent civil  war.  President  Lincoln  has  appointed  as  Gov- 
ernor of  the  State  of  Louisiana,  Brigadier-General  Geo. 
F.  Shepley ;  as  Judge  of  the  Provisional  Court  of  the 
same  State,  Hon.  Charles  A.  Peabody  ;  *  as  Military  Com- 
mander of  the  department  containing  Louisiana,  Maj.- 
Gen.  B.  F.  Butler;  and  General  Butler  has  appointed  to 
act  under  him  a  Sequestration  Committee.f 

The  commissions  and  orders  under  which  they  have 

acted  are  as  follows :  — 

commission  as  military  goveknor. 

"Wai!  Depahtjikbt,  Washington  City,  ) 
June  3,  ISO^.  | 

HoK.  George  F.  Sheplet,  &c.  &c. 

SiK ;  —  You  are  hereby  appointed  Military  Governor  of  the  State  of  Lou- 
i^ana,  witi)  authority  to  exercise  and  perfonn,  within  the  limits  of  that  State, 
all  and  singular,  tho  powei^,  duties,  and  functions  pertaining  to  the  office  of 
Military  Governor  (including  the  power  to  establish  all  necessary  offices  and 
tribunals  and  suspend  the  writ  of  habeas  corpus),  during  the  pleasure  of  the 
President,  or  until  the  loyal  inhabitants  of  that  Statu  shall  oi^anize  a  civil 
n  conformity  with  the  Constitution  of  the  United  States. 
By  the  President 

E.  M.  STANTON, 


•A'oWfoifteren/ft^rfifion.  — The  PreBideDthaa  recently  oppointed  nan  Judgo  of  tho 
District  Court  of  the  United  St.ites  for  ths  Enstcm  District  of  LoulGiaim,  Hon.  Cbnrtea 
A.  Duvalt,  whose  nomiuntlon  has  been  conflrmod  by  the  Senate. 

t  Sec  'The  Qrnpeskot,  9  Wallace,  131  ( Appendix,  p.  S9S). 
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ITiB  insurrection  which  has  for  some  time  preyailed  in  several  of  the  States 
of  this  Union,  including  Louisiana,  having  temporarily  subverted  and  swept 
attay  the  civil  inadtutjons  of  thnt  State,  including  the  judiciary  and  judicial 
authorities  of  the  Union,  so  that  it  has  become  necessary  to  hold  the  State  in 
military  occupation ;  and  it  being  indispensably  necessary  that  there  shall  ba 
some  jiidieial  tribunal  existing  there  capable  of  administering  justice,  1  have, 
therefore,  thought  it  pVoper  to  appoint,  and  I  do  hereby  constitute  a  Provis- 
ional Court,  which  shall  be  a  Court  of  Record  for  the  State  of  Ijjuisiana,  and 
I  do  hereby  appoint  Charles  A.  Peahodtc,  of  New  York,  (o  be  a  Provis- 
ional Judge  to  hold  said  Court,  with  authority  to  hear,  try,  and  determine  all 
causes,  civil  and  criminal,  including  causes  in  law,  equity,  revenue,  and  ad- 
miralty, and  particularly  all  such  powers  and  jurisdiction  as  belong  to  the 
District  and  Circuit  Courts  of  the  United  States,  conforming  his  proceedings, 
so  far  as  possible,  to  the  course  of  proceedings  and  practice  which  has  been 
customary  in  the  Courts  of  the  United  States  and  Louisiana  —  his  judgment 
to  be  final  and  conclusive.  And  I  do  hereby  authoiize  and  empower  the  said 
Judge  to  make  and  establish  such  rules  and  regulations  as  may  be  necessary 
for  the  exercise  of  his  jurisdiction,  and  to  appoint  a  Prosecuting  Attorney, 
Marsha!,  and  Clerk  of  the  said  Court,  who  shalL  perform  the  functions  of  At- 
torney, Marshal,  and  Clerk,  according  to  such  proceedings  and  practice  as 
before  mentioned,  and  such  rules  and  regulations  as  may  be  made  and  estab- 
lished by  said  Judge.  These  appointments  are  to  continue  during  the  pleas- 
ure of  the  President,  not  extending  beyond  the  military  occupation  of  the  city 
of  New  Orleans,  or  the  restoration  of  the  civil  authority  in  that  city  and  in 
the  State  of  Louisiana.    These  officers  shall  be  paid  out  of  the  contingent 

fund  of  the  War  Department,  compensation  as  follows: 

Such  compensations  to  be  certified  by  the  Secretary  of  War.  A  copy  of  this 
order,  certified  by  the  Secretary  of  War,  and  delivered  to  such  Judge,  shall 
bo  deemed  and  held  to  be  a  sufficient  commission.  Let  the  seal  of  the  United 
States  be  hereunto  affixed. 

ABRAHAM  LINCOLN. 
By  the  President: 

William  H.  Sewaud,  Secreianj  of  Stale. 


SBQIJE3TKATI0N     COMMISSION. 


The  Commanding  General  being  informed,  and  believing,  that  the  district 
west  of  the  Mississippi  Eiver,  lately  taken  possession  of  by  the  United  States 
troops,  is  most  largely  occupied  by  persons  disloyal  to  the  United  States,  and 
whose  property  has  become  liable  to  confiscation  under  the  acts  of  Congress 
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and  the  proclamation  of  the  President,  and  that  sales  and  transfers  of  add 
property  are  being  made  for  tlio  purpose  oi'  depriving  the  Government  of  the 
same,  has  determined,  in  order  to  secure  the  rights  of  all  persons  as  well  as 
those  of  the  Government,  and  for  the  purpose  of  enabling  the  crops  now  grow- 
ing to  be  taken  care  of  and  secured,  and  the  unemployed  laborers  to  be  set  at 
work,  and  proviaon  made  for  the  payment  of  their  Libor, — 
To  order,  as  follows:  — 

L  That  all  the  property  within  the  district  to  be  known  as  the  "  District 
of  Lafourche,"  be  and  are  hereby  sequestered,  and  all  sales  or  transfers  thereof 
are  forbidden,  and  will  bo  held  invalid. 

II.     The  District  of  Lafourche  will  comprise  all  the  territory  in  the  State 
of  Louisiana  lying  west  of  the  Mississippi  Elver,  except  the  parishes  of  Pla- 
quemines and  Jefferson. 
in.     That 

Major  JosBPii  M.  Bell,  Provost  Judge,  President, 
Lieut.  Col.  J.  B.  Kinsman,  A.  D.  C., 

Capt.  FuLLBB  (75tli  N.  T.  Vols.),  Provost  Marshal  of  the  District, 
be  a  commission  to  take  possession  of  the  property  in  said  district,  to  make 
an  accm-ate  inventory  of  the  same,  and  gather  np  and  collect  all  such  per- 
Honal  property,  and  turn  over  to  the  proper  officers,  under  their  receipts,  such 
of  said  property  as  may  be  required  for  the  nse  of  the  United  States  army ; 
to  collect  together  all  the  other  personal  property,  and  bring  the  same  to  New 
Orleans,  and  cause  it  to  be  sold  at  public  auction  to  the  highest  bidders,  and, 
after  deducting  the  necessary  e.\penses  of  care,  collection,  and  transportation, 
to  hold  the  proceeds  thereof  subject  to  the  just  claims  of  loyal  citizens  and 
those  neutral  foreigners  who  in  good  fdth  shall  appear  to  be  the  owners  of 
the  same. 

IV.  Every  loyal  citizen  or  neutral  foreigner  who  shall  be  found  in  actual 
possession  and  ownership  of  any  property  in  said  district,  not  having  acquired 
the  same  by  any  tide  since  the  8  h  day  f  S  ptember  last,  may  have  his 
property  returned  or  delivered  to  hun  hou  a  e,  upOn  establishing  his  con- 
dition to  the  judgment  of  the  C  nm 

V.  All  sales  made  by  any  p  raon  n  a  al  citizen  or  foreign  neutral, 
since  the  18th  day  of  Septemb  abb  old,  and  all  sales  whiitever, 
made  with  the  intent  to  dcpri^e  h  P  nm  n  of  its  rights  of  confiscation, 
will  be  held  void,  at  what  time  soever  made. 

VI.  The  Commission  is  authorized  to  employ  in  working  the  plantation  of 
any  person  who  has  remained  quietly  at  his  home,  whether  he  be  loyal  or  dis- 
loyal, the  negroes  who  may  be  found  in  said  district,  or  who  have,  or  may 
hereafter,  claim  the  protection  of  the  United  States,  upon  the  terms  set  forth 
in  the  memoranda  of  a  contract  heretofore  offered  to  the  planters  of  the  par- 
ishes of  Plaquemines  and  St.  Bernard,  or  white  labor  may  be  employed  at  the 
election  of  the  Commisaon. 

vn.  The  Commissioners  will  cause  to  be  purchased  such  supplies  as  may 
be  necessary,  and  convey  them  to  such  convenient  depots  as  to  supply  the 
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planters  in  the  making  of  the  crop ;  wLich  supplies  will  be  chatted  against 
the  crop  manufactured,  and  shall  constitute  a  lien  thereon. 

VIII.  The  Commissioners  are  authorized  to  work,  for  the  account  of  the 
United  States,  such  plantations  aa  are  deserted  by  their  owners,  or  are  held  by 
disloyal  owners,  as  may  seeni  to  them  expedient,  for  the  purpose  of  saving  the 

IX.  Any  persons  who  have  not  been  actually  in  anna  against  the  United 
States  since  the  occupation  of  Kew  Orleans  by  its  forces,  and  who  shall  re- 
main peaceably  upon  their  plantations,  affording  no  aid  or  comfort  to  the 
enemies  of  the  United  States,  and  who  shall  return  to  their  allegiance,  and 
who  shall,  by  all  reasonable  methods,  aid  the  United  States  when  called  upon, 
may  be  empowered  by  the  Commission  to  work  their  own  plantations,  to  make 
their  own  crop,  and  to  retmn  possession  of  their  own  property,  except  such  as 
is  necessary  for  the  military  uses  of  the  United  States.  And  to  all  such  per- 
sons the  Commission  are  authorized  to  furnish  means  of  transportation  for 
their  crops  and  supplies,  at  just  and  equitable  prices. 

X.  The  Commissioners  are  empowered  and  authorized  to  hear,  determine, 
and  definitely  report  upon  all  questions  of  the  loyalty,  disloyalty,  or  neutrality 
of  the  various  claimants  of  property  within  said  district ;  and  furtier,  to  re- 
port such  persons  as  in  their  judgment  ought  to  be  recommended  by  the  Com- 
manding General  to  the  Pi-esident  for  amnesty  and  pardon,  so  that  they  may 
hare  their  property  returned ;  to  the  end  that  all  persons  that  are  loyal,  may 
suffer  as  little  injury  as  possible,  and  that  all  persons  who  have  been  heretofore 
disloyal  may  have  opportunity  now  to  prove  their  loyalty  and  return  to  their 
allegiance,  and  save  their  property  from  confiscation,  if  such  shall  be  the  de- 
termination of  the  Government  of  the  United  States. 

By  command  of  Majok-Genebai.  Buti.f.k. 

GEO.  C.  STRONG, 

A.A.G.,  Chief  of  Staff. 

JURISDICTION    OF    COVl 


Military  courts,  being  lawfully  established  by  virtue 
of  the  war  power  of  the  President,  as  a  part  of  his  mili- 
tary government  over  the  territory  of  a  public  enemy, 
with  jurisdiction  over  all  persons  and  things  within  the 
district  to  which  the  judge's  commission  is  limited,  have 
the  right  to  make  and  enforce  rules  for  the  creation  and 
service  of  process,  and  for  all  other  proceedings  before 
them.  Their  judgments  may  be  rendered  subject  to 
appeal,  if  so  directed  by  the  President.     The  orders  and 
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decisions  of  the  judges  will  be  final  and  conclusive  upon 
all  subjects,  matters,  and  persons  over  whom  they  have, 
by  the  terms  of  their  commissions,  exclusive  and  final 
jurisdiction.  From  such  decisions  and  judgments  there 
is  no  appeal  to  any  judicial  court  of  the  United  States.*'' 
They  must  be  forever  recognized  by  all  departments  of 
government  as  valid  and  conclusive.-|- 

DOES  THE  CONSTITUTION  PKOHIBIT  SUCH  PKOCEDUEESft 

The  question  may  be  asked  whether  courts  admin- 
istering municipal  nr  local  laws,  condemning  criminals 
without  previous  indictment,  trial  by  jury,  limitation  of 
place  in  which  trial  shall  be  held,  and  without  right  of  ap- 
peal, are  not  within  the  prohibitions  of  the  Constitution. 

The  clauses  referring  to  these  subjects  are  as  follows: — 

Amendment,  Art.  V. 

"  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 

crime, unless  on  a  presentment  or  iiiilictment  of  a  grand  jury,  except  in  cases 

arising  in  the  land  or  naval  forces  ;  or  in  the  militia,  when  in  actual  service 

in  time  of  war  or  public  danger,"  &c. 

Amendment,  Art.  VI. 

"In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 

and  public  trial,  by  an  impartial  jury  of  the  Slate  and  district  wherein  the 

crime  shall  have  been  committed,  which  district  shall  have  been  previously 

ascertained  by  law,"  &e. 

Amendment,  Art.  VII. 

"  In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 

twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,    and  no  fact 

tried  by  a  jury  shall  he  otherwise  rcesamiiied  in  any  court  of  the  United 

States,  than  according  to  the  rules  of  the  common  law." 
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To  understand  the  true  meaning  and  application  of 
the  fifth,  sixth,  and  seventh  articles  of  the  Amendment 
above  cited,  it  is  necessary  to  observe  that  citizens 
owing  allegiance  to  the  government  of  the  United 
States  are  by  civil  territorial  war  divided  into  two 
classes,  having  different  rights  and  being  subject  to  dif- 
ferent liabilities  ;  first,  the  inhabitants  of  loyal  States 
who  have  upheld  the  government;  and  second  the  in- 
habitants of  rebellious  States,  who,  by  inaugurating 
civil  war,  have  become  our  public  enemies.  There  are 
also  two  classes  of  loyal  citizens;  first,  those  who  are 
in  the  military  or  naval  service  ;  and  second,  those  who 
are  not.  Military  courts  may  be  regarded  as,  first,  or- 
dinary courts,  organized  and  acting  under  provisions  of 
statutes,  and  administering  the  laws  of  war  upon  per- 
sons engaged  in  our  military  service  ;  second,  as  courts 
established  by  the  war  power  of  the  Commander-in- 
Chief,  while  carrying  on  the  domestic  government  of 
territorial  public  enemies  in  hostile  districts  held  by  our 
military  forces.  But,  however  organized  or  established, 
such  courts  exercise  no  part  of  the  judicial  power  of  the 
government  under  the  Constitution.  Hence  it  is  ob- 
vious that  the  Articles  of  Amendment  above  cited  have 
no  application  to  military  courts,  or  to  the  proceedings 
thereof;  but  relate  only  to  the  exercise  of  civil  and 
judicial  power  conferred  on  judicial  courts.*  Art.  5th 
expressly  excepts  from  its  prohibitions  cases  arising  in 
the  land  and  naval  forces,  or  in  the  militia  when  in  ac- 
tual service.  Art.  6th  secures  to  the  accused  a  speedy 
and  impartial  public  trial  in  the  State  and  district  where 
the  crime  shall  have  been  committed,  but  only  in  case 

•  See  Uywea  v. 
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of  judicial  proceedings  in  ordinary  criminal  courts. 
Art.  7tli  is  by  its  own  terms  expressly  limited  to  suits 
at  common  law.  These  regulations  of  procedures  in 
judicial  courts  apply  to  tribunals  of  a  character  totally 
different  from  military  courts.  The  Constitution  sanc- 
tions courts  military  and  courts  judicial,  and  requires 
the  latter  to  be  conducted  according  to  these  Articles 
of  Amendment,  while  it  places  the  former  under  no 
such  restrictions.  The  Supreme  Court,  recognizing  this 
distinction  in  the  case  of  Dynes  v.  Hoover,*  says  that 
"these  provisions  show  that  Congress  has  the  power  to 
provide  for  the  trial  and  punishment  of  military  and 
naval  offences  in  the  manner  then  and  now  practised 
by  civilized  nations,  and  that  the  power  to  do  so  is  given 
without  any  connection  between  it  and  the  third  article 
of  the  Constitution,  defining  the  judicial  power  of  the 
United  States  ;  indeed,  that  the  two  powers  are  entirely 
independent  of  each  other."  Thus  it  is  evident  that 
whoever  is  subject  to  the  jurisdiction  of  lawful  courts 
of  war,  can  claim  none  of  the  benefits  of  these  Articles 
of  Amendment,  It  has  been  also  shown  that  citizens 
of  tihe  United  States  who  have  been  declared  by  our 
Government  public  enemies  of  the  country,  have  no  rights 
guaranteed  to  them  under  any  provisions  of  our  Con- 
stitution, 

WHAT  KIGHTS  THE  INSUKSENTS  CLAIM. 

To  form  correct  opinions  in  relation  to  the  rights  of 
persons  inhabiting  that  part  of  the  country  now  subjected 
to  the  government  de  facto  of  the  so-called  Confederate 
States,  it  is  proper  to  ascertain  what  rights  they  claim. 
Having  founded  new  governments  within    the    terri- 

•  EO  How,  Kep.  79.    (See  Appendix,  p.  BaO.) 
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tory  over  which  our  national  sovereignty  extends,  under 
the  asserted  right  of  revolution ;  having  ratified  those 
governments,  both  confederate  and  state,  by  popular  con- 
ventions, by  legislative  acts  of  secession,  by  submission, 
by  profession  of  allegiance,  and  by  all  other  known 
modes  of  expressing  assent  and  adherence  thereto,  they 
have  publicly  withdrawn  from  and  disclaimed  all  allegi- 
ance to  the  United  States.  They  demand  that  we  thould 
treat  them  as  an  independent  nation.  They  not  only 
assert  no  right  to  protection  under  our  constitution,  but 
wage  open,  barbarous,  offensive  war  against  the  inhabi- 
tants of  the  loyal  States  and  against  our  government. 
They  seek  recognition  from  and  alliance  with  foreign 
countries,  and  if  successful  in  arms,  they  will  be  entitled 
to  compel  the  United  States  to  submit  to  them  as  con- 
querors. Our  territory,  our  government,  and  our  popu- 
lation will  then  be  subjected  to  their  control.  Their 
laws  and  their  institutions  will  then  be  forced  upon  us, 
and  nothing  but  the  overthrow  and  destruction  of  their 
government  can  prevent  this  result. 

They  have  already  been  recognized  by  leading  Euro- 
pean powers  as  belligerents.  They  have  demanded  and 
have  received  from  our  government,  the  concession  ot 
many  heUigerent  rights ;  as  for  instance,  the  exchange  of 
prisoners  of  war  captured  on  land ;  the  release  of  con- 
federate seamen  condemned  for  piracy ;  and  the  recog- 
nition of  flags  of  truce,  and  the  blockade  of  seaports, 
under  the  law  of  nations. 

The  claim,  so  far  as  it  can  be  ascertained,  of  the 
confederate  de  facto  government,  is  that  the  United 
States  should  concede  to  the  insurgents  full  belligerent 
rights,  and  should  recognize  them  as  an  independent 
nation.  No  demand  of  any  right  under  our  constitu- 
tion or  our  laws  has  ever  been  made  by  them.     Those 
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who  deny  their  obligation  to  perform  the  duties  imposed 
on  all  subjects  of  the  United  States,  have  not  fallen  into 
the  absurdity  of  claiming  the  privileges  of  citizens. 
The  confederates  claim  only  such  rights  as  the  law  of 
war,  which  is  a  part  of  the  law  of  nations,  secures  to 
them.  That  claim  this  government  is  bound  to  concede, 
whenever  it  determines  to  treat  them,  not  as  subjects, 
biit  as  belligerents. 

Have  the  insurgents  admitted  liability  on  their  part 
to  regard  our  laws  or  constitution  in  carrying  on  war 
against  us?  Have  they  not  forsworn  their  allegiance  to 
this  government,  and  can  they  claim  protection  while 
denying  allegiance?  Can  an  enemy  justly  assert  any 
right  under  a  constitution  he  is  fighting  to  destroy  ? 
The  insurgents  deem  themselves  public  enemies  to  the 
United  States  in  open  war,  and  admit  their  liability  to 
abide  by  the  stern  rules  of  belligerent  law.  They  de- 
mand no  privilege  under  a  constitution  which,  by  com- 
mencing war,  they  have  violated  in  every  clause. 

Is  it  not  remarkable  that  persons  who  profess  to  ad  here 
to  our  government  should  set  up  pretensions  on  behalf  of 
our  adversaries  which  our  adversaries  themselves  dis- 
claim ? 

EIGHTS  CONCEDED  TO  INSUEGBNTS* 

Whoever  makes  war  against  a  nation  renounces  all 
right  to  its  protection.  The  people  of  the  United 
States  have  founded  a  government  to  secure  the  "  gen- 
eral welfare,"  by  preventing  enemies,  foreign  or  domes- 
tic, from  destroying  the  country.  They  did  not  frame  fi 
constitution  so  as  to  paralyze  the  power  of  self-defence. 
They  have  not  forged  weapons  for  their  adversaries,  or 
manacles  for  themselves. 

The  Constitution,  in  fact,  guarantees  no  righis,  but  only 

*  See  Note,  p.  425. 
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declares  the  liahiKties,  of  public  enemies,  —  if  they  are 
invaders,  that  they  shall  be  repelled  ;  if  they  are  insur- 
gents, that  they  shall  be  put  down  by  force ;  if  they 
are  rebels,  banded  together  in  territorial  civil  war,  then 
that  civil  war  shall  be  fought  through,  and  conquest  and 
subjugation  shall  reestablish  lawful  government.  Any 
other  result  must  be  a  destruction  of  the  country,  and 
therefore  an  overthrow  of  the  Constitution. 

In  the  enforcement  of  these  hostile  measures  against 
public  enemies,  the  most  liberal  concession  demanded 
by  the  code  of  civilized  warfare,  is  that  traitors  should 
be  deemed  belligerents ;  but,  while  enjoying  the  immu- 
nities, they  must  be  subject  to  the  liabilities,  of  war.* 

Therefore,  whether  the  Articles  of  Amendment  of  the 
Constitution,  previously  cited,  apply  to  martial  proceed- 
ings or  not,  is  immaterial  in  determining  the  rights  of  a 
hostile  people  engaged  in  civil  war  against  the  United 
States. 

The  appeal  to  arms  and  the  laws  of  war  was  forced 
upon  us,  because  the  insurrectionary  districts  refused  to 
submit  to  the  Constitution.  They  cannot,  therefore,  justly 
complain  that  under  the  laws  of  war  they  are  no  longer 
sheltered  by  that  constitution  which  they  hare  spurned, 

AKB    THE   INHABITANTS  OF  INSUKRECTIOKAKY  STATES  PUBLrC  ENEMIES  ? 

Whether  persons  inhabiting  insurrectionary  States  are 
in  law  to  be  deemed  "  public  enemies,"  is  Apolitical  ques- 
tion, which,  like  similar  questions  arising  under  our  form 
of  government,  is  to  be  determined,  mt  by  judicial  courts 
of  law,but  by  the  legislative  and  executive  departments.^ 

*  See  the  Prize  CasPB,  141,  233;  hIbo,  2  BIsek'a  R.  038. 

t  gome  of  the  conseqiicDCCS  flowing  Irom  tlio  etatua  of  n  publle  enemy  are  stated  od 
pp,  ^.^G-344. 
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Among  those  subjects  which,  as  the  Supreme  Court 
of  the  United  States  has  already  decided,  are  finally  to 
toe  determined  by  the  political  departments  of  govern- 
ment, are  tlie  following,  viz. :  (a)  Questions  of  boun- 
dary between  the  United  States  and  foreign  countries.* 

"  A  question  like  tbie,"  says  Chief  Justice  Marshal),  "  respecting 
boundary  of  nations,  is,  aa  has  been  truly  said,  more  a  political 
than  a  legal  question  ;  and  in  its  discussion  the  courts  of  every 
country  must  jespect  the  pronounced  will  of  the  legislature." 
Taney,  C,  J.,  says,  "  The  legislative  and  executive  branches  hav- 
ing decided  the  question,  the  courts  of  the  United  States  were 
bound  to  regard  the  boundary  determined  on  by  them  as  the  true 
one."  t 

(i)  Questions  as  to  the  sovereignty  of  any  foreign 
country;  or  as  to  its  independence;  or  as  to  the  inter- 
national relations  with  our  government  of  foreign  in- 
vaders of  our  country,  or  of  any  nation  whose  provinces 
or  dependencies  are  in  a  state  of  rebellion,  are  also 
political  and  not  judicial. 

"  To  what  sovereignty  any  island  or  country  belongs,"  says  Judge 
McLean,  "  is  a  question  which  often  arises  before  courts.  *  *  * 
And  can  there  be  a  doubt  that  when  the  executive  branch  of  the 
government,  which  is  charged  with  our  foreign  relations,  shall,  in 
its  correspondence  with  a  foreign  nation,  assume  a  fact  in  regard 
to  the  sovereignty  of  any  island  or  country,  it  is  conclusive  on  the 
judicial  department?  And  in  this  view  it  is  not  niaterial  to  in- 
quire whether  the  Executive  is  right  or  wrong.  It  is  enough  to 
know  that,  in  the  exercise  of  his  constitutional  functions,  he  has 
decided  the  question.  Having  done  this,  under  the  responsibili- 
ties which  belong  to  him,  it  is  obligatory  on  the  people  and  gov- 
ernment of  the  United  States.  *  *  «  in  the  cases  of  Foster 
V.  Ifelson  and  Garcia  v.  iee,  this  court  have  laid  down  the  rule 

F   (er^BJamT.  Wei»on,liPet.  807. 

U  ltd  '^ateiv.PerCheman,  7 Pit. 61.  Unittd  Slatetv.ATTedo>iAi(tSXi),6Pet.7n. 
6  Lee,  13  Pet,  518,  S17,  a»,  5!3, 

N      to  Fortji-Oiird  Edition.  —  Wltb  regard  to  the  jnrledlctlon  of  courts  them  is  a  dig- 
be  ween  quCBtions  of  boundary  which  IdvoItb  rights  of  Bovcreigaty  and  of 

m  re  rights  of  property.    Sue  Georgia  v.  Stanton,  Appendii,  p.  548. 
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that  the  action  of  the  political  branches  of  the  government,  in  a 
mactei'  that  belongs  to  them,  is  conclusive."  * 

(e)  Questions  relating  to  the  admission  of  States  into 
the  Union,  or  to  the  recognition  of  local  governments  as 
the  governments  of  States  in  the  Union,  belong  to  the 
political,  not  to  the  judicial  power  to  decide;  as,  for 
example,  whether  the  government  of  Rhode  Island 
should  be  recognized  by  the  United  States  as  the  duly 
constituted  government  of  that  State.  Therefor^e  the 
Supreme  Court  declared  that  it  had  not  the  power  to 
try  or  determine  this  question,  so  far  as  the  United 
States  was  concerned.  Congress  delegated  to  the  Presi- 
dent, by  the  Statute  of  Feb.  28, 1795,  the  power  to  decide 
for  the  purposes  of  that  act,  whether  a  governraent  or- 
ganized in  a  State  was  the  duly  constituted  government 
of  that  State,  and,  after  he  made  his  decision,  the  courts 
of  the  United  States  were  bound  to  conform  to  it.^ 

(d)  Questions  as  to  the  kffal  status  of  all  persons  who 
shall  have  engaged  in  insurrection,  rebellion,  or  civil 
war  against  the  United  States,  are  also  of  a  political 
character,  determinable  only  by  the  executive  and 
legislative  branches  of  our  government.  J 

It  will,  therefore,  be  the  duty  of  the  President  and 

•  WaUami  y.  Suffolk  Ins.  Co.,  13  FelerB,  S.  C.  11,  430  (McLean,  J.). 

See  ixifo  Gelston  v.  Hoyt,  ,1  Wlieaton,  S40 !  UniUd  Stales  y.  Palmer,  S  Wheaton,  810. 

t  LiUher  v.  Borden,  7  Howard,  S.  C.  K.  M,  la-H. 

J  ZiiOier  V.  .Boriien,  7  Howard,  W,  44;  Lawronco's  Whaakm,  6Mi  Martin  v. 
12  Wheaton,  W,  30;  Law  Ksporttr,  July,  ISOl,  US;  Tile  Tropic  Wind,  Opinion  of  Jadgo 
Dunlop;  the  piiz«  oase  Biawaiha  and  others,  2  Black.  <S38;  War  I'owora,  pp.  H 
See  also  cbarge  of  Nelson,  J.,  oa  the  trial  of  the  afflcera,  &•!,,  of  the  Savaiiuah, 
la  thlB  <»8e  the  rebel  prWatflor  put  in  as  a  defence  his  commission  to  crnlse  under  the 
conl^erate  flag:;  and  the  same  defence  was  made  la  Philadelphia,  by  other  pereo 
dieted  Ibr  piracy.  In  hoth  cases  it  was  held  that  the  eonrts  mnst  JbllotB  Ike  decis 
llie  executive  and  legialaliM  departmenta  In  determining  the  political  status  of  thi 
federate  Stales.  Sea  also  Smith's  Trial,  p.  98;  SanUaHma  7rtnWaii,  7  Whealon,  as 
Upton'e  Maritime  Warfhre  and  Prize,  second  edition,  pp.  44-10?.' 

Note  to  Forts-ihird  Srfjiton.  — See  also  HallecU's  Law  of  Nations,  720,  and  a 
ities  there  cited ;  Lawrence's  Wheaton,  p.  43,  note ;  Ifeaeva  Anna  Liebre,  0  Whenton,  E. 
and  eases  recently  decided  by  the  Su- 
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of  Congress  to  decide  all  questions  of  public  policy 
which  may  grow  out  of  the  rebellion.  Of  these,  the 
most  important  are,  1.  Whether  the  Confederates  shall 
have  the  legal  status  of  mere  insurgents,  or  that  of  bel- 
ligerent pubhc  enemies.  2.  Whether  local  governments 
formed,  or  to  be  formed,  within  the  territory  in  re- 
bellion, shall  be  sanctioned  by  the  United  States. 
3.  Whether,  when,  and  on  what  conditions,  a  state  of 
peace  shall  be  estabhshed  or  declared.  4.  Whether  the 
Confederate  States  shall  be  recognized  by  receiving 
their  commissioners,  by  acknowledging  their  indepen- 
dence, or  by  any  other  act  of  our  government.  Such 
decisions  on  these  and  on  similar  matters  are  binding 
and  conclusive  upon  the  Federal  courts. 

STATUS  OF  TUE  INSURGENTS  A3  DETERMISKD  BY  THE  PKESIDEMT. 

The  acts  and  proclamations  of  the  Executive  Depart- 
ment have  stamped  as  "public  enemies"  all  persons 
residing  in  the  insurrectionary  States.  The  President 
issued  a  proclamation  on  the  15th  April,  1861,  which 
declares  that  the  laws  had  been'  opposed  and  their 
execution  "obstructed,  for  some  time  past,  in  certain 
States,  by  combinations  too  powerful  to  be  suppressed 
by  the  ordinary  course  of  judicial  proceedings.  He 
called  out  75,000  of  the  State  militia  in  order  to 
suppress  said  combinations.  On  the  19th  of  April, 
1861,  he  proclaimed  a  blockade  of  the .  ports  within 
certain  States,  in  pursuance  o^  the  laws  of  nations  and 
the  statutes  of  the  United  States  in  such  case  pro- 
vided, and  gave  warning  that  vessels  breaking  or  at- 
tempting to  break  that  blockade  should  be  captured 
and  condemned  as  lawful  prise.  He  also  declared  that  any 
persons  who,  under  pretended  authority  of  said  States, 
should  molest  any  United    States  vessel,  should    be 
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deemed  pirates.  This  blockade  was,  by  a  subsequent 
proclamation  of  April  27,  1861,  extended  to  other 
States. 

By  the  proclamation  of  May  10,  1861,  he  suspend- 
ed the  privilege  of  the  writ  of  habeas  corpus  in  the 
islands  on  the  coast  of  Florida. 

On  the  16th  of  August,  1861,  in  pursuance  of  an 
Act  of  Congress,  he  declared  "  that  the  inhabitants  of 
the  States  of  Georgia,  South  Carolina,  Virginia,  North 
Carolina,  Tennessee  Alabama  Louibiam  Texa''  Arkan- 
sas, Mississippi,  and  Florida  (exeeptmg  the  inhabitants 
of  Western  Virginii,  etc ),  mt  m  a  stale  of  mmiredion 
against  the  United  8taie'<,  and  that  ail  cmnmercial  iidei  course 
between  the  tame  and  the  tnhoManti  thereof,  with  the  txcep- 
tions  aforesaid,  and  the  czti  ens  if  othe)  State",  and  other  parts 
of  the  United  Stcdes,  IS  unlauf 111  and  uiU i  fmam  iinlauf id  urdU 
such  insurrection  shall  cease,  o?  has  been  suppressed.  He  then 
AeciaredforfeUttreoP  goods,  or  conveyances  thereof,  yoj;^ 
to  said  States,  and,  after  fifteen  days,  of  all  vessels  belonging 
in  whole  or  in  part  to  any  inhabitant  of  any  of  said  States 
(except  as  aforesaid),  wherever  found. 

On  the  1st  of  July,  1862,  he  again  declared  the  same 
States  in  insurrection  and  rebellion,  so  that  the  taxes  could 
not  be  collected  therein,  in  pursuance  of  the  Act  of 
1861,  Chapter  45. 

On  the  25th  of  the  same  month,  he  gave  a  further 
warning  under  the  provisions  of  the  sixth  section  of 
the  Act  of  July  17,  1862,  requiring  rebels  to  "return  to 
their  proper  allegiance  to  the  United  States,  on  pain  of  for- 
feitures and  seizures,"  as  provided  for  in  said  Act. 

The  proclamation  of  Sept.  22,  1862,  was  made  by 
the  President  as  an  Executive  officer  and  as  Commander- 
in-Chief  of  the  Army  and  Navy,  "that  the  tvar  will  be 
prosecuted  hereafter  as  heretofore  for  the  purpose,"  etc.; 
38 
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that  slaves  in  States  which  should  be  in  rebellion  on  the 
first  day  of  the  following  January  should  be  free,  and 
that  he  would,  by  subsequent  proclamation,  designate 
such  States;  and  at  that  date  {January  1, 18153),  the 
President  did  designate  such  States,  and  did  declare 
"  that  all  persons  held  as  slaves  within  said  States,  etc.,  are 
and  hereafter  shall  be  free,"  and  "  that  the  executive 
government  of  the  United  States,  including  the  military 
and  naval  authorities  thereof,  will  recognize  and  main- 
tain the  freedom  of  said  persons."* 

From  an  examination  of  these  proclamations  issued 
by  President  Lincoln,  by  virtue  of  his  executive  power 
and  as  a  military  chief,  it  cannot  be  doubted  that  in  the 
most  solemn  and  formal  manner  he  has  recognized  the 
inhaWatds  of  the  insurrectionary  States  as  in  civil  ivar, 
and  therefore  as  public  enemies.  His  proclamation  char- 
acterizes these  hostilities  as  "the  war  now  prosecuted;" 
he  requires  the  rebels  to  "return  to  their  proper  alle- 
giance to  the  United  States,"  admitting  that  they  have 
renounced  such  allegiance;  in  all  his  proclamations,  ex- 
cepting the  first,  he  treats  the  inhabitants  of  the  rebellious 
States  as  in  simli  statu  (with  specified  exceptions  only), 
and  in  the  proclamation  of  Jan.  1,  1863,  no  exceptions 
are  made  of  any  class  of  persons  within  the  designated 
districts. 

The  Executive  Department  has  thus  definitely  settled 
the  question  that  all  inhabitants  of  the  designated  States 
are  public  enemies,  —  First,  by  proclamations  depriving 
them  of  slaves,  of  ships,  and  of  property  used  in  com- 
merce ;  by  a  blocliade  and  a  declaration  of  non-inter- 
course ;  by  claiming  against  them  the  rights  of  war ; 
and  by  asserting  that  the  existing  hostilities  are  "  war." 
Second,  by  extending  to  the  insurgents  the  usual  rights 

•  Sea  tlie  President'B  ProolBmation,  April  2, 1863. 
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and  privileges  of  a  belligerent  public  enemy ;  as  by  re- 
lease of  captured  pirates  (under  the  order  of  the  Presi- 
dent issued  from  the  State  Department)  as  prisoners  of 
war,*  by  exchange,  b^  cartel,  of  prisoners  of  war  captured 
on  land,  by  claiming  the  right  of  retaliation,  and  by  va- 
rious other  acts,  which  are  legitimate  in  the  conduct  of 
the  war,  but  irreconcilable  with  the  assumption  that  the 
United  States  are  not  engaged  in  war,  but  only  in  enfor- 
cing the  laws  against  certain  criminals  who  have  violated 
certain  statutes  by  engaging  in  insurrection  or  rebellion.f 
If  these  acts  and  these  proclamations  do  not  show  that 
the  Executive  Department  has  declared  and  determined  the 
status  of  the  inhabitants  in  insurrection  to  be  that  oi public 
enemies,  it  would  be  difficult  to  conceive  of  any  course  of 
executive  proceedings  that  would  have  had  that  effect.J 


STATUS  OF  THE  INSUKGENTS  AS  DETERMINED  BY  C 

The  action  of  the  Legislative  Department,  which  has 
been  in  harmony  with  that  of  the  President,  has  in  like 
manner  definitively  pronounced  the  inhabitants  of  insur- 
rectionary States  to  be  public  enemies.  In  the  war  of 
1812,  between  the  United  States  and  Great  Britain,  the 
Act  of  July  6,  1812,  and  the  Act  of  February  4,  1815, 
indicated  the  character  and  extent  of  legislation  neces- 
sary to  record  the  decision  of  the  Legislative  Department, 
that  Great  Britain  was  at  that  time  a  public  enemy. 

But  since  the  present  rebellion  commenced,  Congress 
has  enacted  laws  far  more  stringent  and  comprehensive 
than  either  of  those  above  cited,  against  the  inhabitants 
of  the  rebellious  States.     The  four  chief  acts  which  re- 


*  See  page  215. 
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cord  the  decision  of  Congress  on  the  question  whether 
rebels  are  pubUc  or  private  enemies,  are,  — 

1.  The  Act  of  July  13,  1861,  ek  3. 

2.  "     "    "  May  90,  1862,  cli.  81. 

3.  "      ■'    "   July  17,  1862,  ch.  195. 

3.     "       "    "   Mareh  12,  1863,  ch.  120." 

In  the  extraordinary  but  brief  session  of  the  SVth 
Congress,  ■which  assembled  on  the  4th  of  July,  1861,  and 
lasted  but  thirty-three  days,  statutes  of  the  highest  im- 
portance were  passed,  and  among  them  none  will  here- 
after attract  more  attention  than  the  Act  of  July  13, 
1861,  ch,  3.  Means  were  thereby  provided  for  collecting 
the  revenue  in  rebellious  districts  by  the  use  of  military 
and  naval  forces,  the  President  was  authorized  to  close 
ports  of  entry,  and  it  was  enacted,  in  the  fifth  section, — 

"  That  whenevGr  the  PresiJent,  in  pm-suanoo  of  the  provisions  of  the  second 
section  of  the  aet  entitled  '  An  act  to  providu  for  tlio  calling  forth  the  nailitia 
to  exftcuto  the  laws  of  the  Union,  suppress  insiUTOctious,  and  lepel  invasions, 
and  to  repeal  the  act  now  in  fbreo  for  that  pui-poso,'  approved  February  28, 
1795,  sliall  have  called  forth  tUo  miUtJa  to  suppress  combinations  against  the 
laws  of  tbe  United  States,  and  to  cansc  the  laws  to  be  duly  executed,  and  the 
insurgents  sfiall  have  failed  to  dispoi'sc  by  the  time  directed  by  the  President, 
and  when  said  insm-gcnts  claim  to  act  under  the  authority  of  any  State  or 
States,  and  such  claim  is  not  disclaimed  or  repudiated  by  the  persons  exer- 
ciang  the  functions  of  government  in  such  State  or  States,  or  in  the  part  or 
parts  thereof  in  which  said  combination  exists,  nor  such  insurrection  sup- 
pressed by  said  State  or  States,  then  in  such  case  it  may  and  shall  be  lawful 
for  the  President,  by  proclamation,  to  declare  that  (he  inJiabUants  of  suelt  State, 
or  ail)/  section  or  part  tliereof  where  such  insurrection  exists,  are  in  a  state  of 
insurrection  against  the  United  States;  and  thereupon  aii  commercial  inter- 
course by  and  between  the  same  and  the  citizens  thereof,  and  the  citizens  of 
the  rest  of  the  United  States,  shall  cease  and  be  unlawful  so  long  as  such 
condition  of  hostility  shall  continue ;  and  all  goods  and  cJiallels,  icares  and 
merchandise  coming  from  said  State  or  section  into  the  other  parts  of  the 
United  States,  and  all  proceeding  to  such  State  or  section,  by  land  or  water, 
shall,  together  with  the  vessel  or  vehicle  conveying  the  same,  or  conveying 
persons  to  or  from  such  State  or  section,  bo  forfeited  to  the  United  States." 


cited  in  the  Notes. 
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Also,  in  the  sixth  section,  it  was  enacted,  — 

"  That  from  and  after  fifteen  days  after  the  issuing  of  the  said  proclamation, 
as  provided  in  the  last  foregoing  section  of  this  act,  any  ship  or  vessel  belong, 
irg  in  whole  or  in  part  to  any  citizen  or  inhabitant  of  said  State  or  part  of  a 
State  whose  inhabitants  are  so  declared  in  a  state  of  insurrection,  found  at 
sea,  or  in  any  port  of  the  rest  of  the  United  States,  shall  be  forfeited  to  tho 
United  States." 

By  the  Act  of  May  20,  1862,  ch.  81,  further  pro- 
visions were  made  interdicting  commerce  between  loyal 
and  disloyal  States,  and  new  forfeitures  and  penalties 
were  prescribed. 

By  the  Act  of  July  17,  1862,  ch.  195,  a  new  punish- 
ment for  the  crime  of  treason  was  declared,  penalties 
were  prescribed  against  all  persons  who  should  engage 
in,  or  give  aid  or  comfort  to  the  rebellion  or  insurrec- 
tion, and  they  were  declared  to  be  disqualified  from 
holding  office  under  the  United  States.  By  Section  fifth 
it  was  enacted,  — 

"  That,  to  insure  the  speedy  termination  of  the  present  rebellion,  it  shall  be 
the  duty  of  the  President  of  the  United  States  to  cause  the  seizure  of  all  the 
estates  and  property,  money,  stocks,  credits,  and  effects  of  the  persons  horein- 
afler  named  in  this  section,  and  to  apply  and  use  the  same  and  the  proceeds 
thereof  for  the  support  of  the  army  of  the  United  States;  that  is  to  say, — 

"  First.  Of  any  person  hereafter  acting  as  an  officer  of  the  army  or  nary 
of  the  rebels  jn  arms  against  the  government  of  the  United  Static. 

"  Secondly.  Of  any  person  hereafter  acting  as  president,  vice-president, 
member  of  Congress,  judge  of  any  court,  cabinet  officer,  foreign  minister, 
commissioner,  or  consul  of  the  so-called  confederate  states  of  America. 

"  Thirdly.  Of  any  person  acting  as  governor  of  a  State,  member  of  a  con- 
vention or  legislature,  or  judge  of  any  court  of  the  so-called  confederate  states 
of  America. 

"  Fourthly,  Of  any  person  who,  having  held  an  office  of  honor,  trust,  or 
profit  in  the  United  States,  shall  hereafter  hold  an  office  in  the  so-called  con- 
federate states  of  America. 

"  Fifthly.  Of  any  person  hereafter  holding  any  office  or  agency  under  the 
government  of  the  so-called  confederate  states  of  America,  or  under  any  of 
ihe  several  states  of  the  said  confederacy,  or  the  laws  thereof,  whether  such 
office  or  agency  be  national,  state,  or  municipal  in  its  name  or  character. 
Promded,  That  the  persons,  thirdly,  fourthly,  and  fifthly  above  described. 
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shall  have  aecepteil  their  appomtment  or  election  ance  the  date  of  the  pre- 
tended ordinance  of  secession  of  the  State,  or  shall  have  taken  an  oath  of 
allegiance  to,  or  to  support  the  coiistitution  of  the  so-called  confederate 

"  Sixthly.  Of  any  person  who,  owning  property  in  any  loyal  State  or  Ter- 
ritory of  the  United  States,  or  in  the  District  of  Columbia,  shall  hereafter 
assist  and  give  aid  and  comfort  to  such  rebellion ;  and  all  sales,  transfers,  or 
conveyances  of  any  such  property  shall  be  null  and  void ;  and  it  shall  be  a 
siiflicient  bar  to  any  suit  brought  by  such  person  for  the  possession  or  the  use 
of  such  property,  or  any  of  it,  to  allege  and  prove  that  he  is  one  of  the  per- 
sons described  in  this  section." 

Section  sixth  provided  that  if  any  persons  other  than 
those  above  named,  had  engaged  in,  or  aided  the  armed 
rebellion,  and  should  not  within  a  limited  time  return  to 
their  allegiance,  their  property  should  be  liable  to  seizure 
and  condemnation. 

Section  seventh  provided  proceedings  for  confiscation 
of  such  property,  real  and  personal,  — 

"  And  if  said  property,  whether  real  or  personal,  shall  be  found  to  have 
belonged  to  a  person  engaged  in  rebellion,  or  who  has  given  aid  or  comfort 
thereto,  the  same  shall  be  condemned  as  enemws'  properlj/f  and  become  the 
property  of  the  United  States." 

"  Slaves  escaping,  and  taking  refuge  within,  the  lines  of  the  army,  and  all 
slaves  captured  from,  or  deserted  by,  those  engaged  in  rebellion,  and  coming 
under  control  of  the  government  of  the  United  States,  and  all  slaves  of  such 
persons  found  or  being  within  any  place  occupied  by  rebel  forces,  and  after- 
wards occupied  by  forces  of  the  Uoited  States,  Ehall  be  deemed  captives  of 

The  Act  approved  March  12,  1863,  ch.  120,  §  1,  pro- 
vides that  agents  may  be  appointed  by  the  Secretary  of 
the  Treasury  to  collect  all  abandoned  and  captured 
property  in  any  State  or  Territory  designated  as  in 
insurrection  by  the  proclamation  of  July  1, 1862, — 

"  Provided,  that  such  property  shall  not  include  any  kind  or  description 
which  has  been  used,  or  which  was  intended  to  be  used,  for  waging  or  carry- 
ing on  war  against  the  United  States,  such  as  ai-ms,  ordinance,  ships,  steam- 
boats, or  other  water  craft,  and  the  furniture,  forage,  or  other  military  supplies 
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Section  fourth  of  the  same  statute,  provides, — 

"  That  all  property  coming  into  any  of  the  United  States  not  declared  in 
inaurrection  as  aforesaid,  from  within  any  of  the  states  declared  in  insurree- 
tion,  through  or  by  any  other  person  than  any  agent,  duly  appointed  under 
the  provisions  of  this  act,  or  under  a  lawful  clearance  hy  the  proper  ofScer 
of  the  Treasury  Department,  shall  be  confiscated  to  the  use  of  the  goyem-, 
ment  of  the  United  States.  And  the  proceedings  for  the  condemnation 
and  eaie  of  any  such  property  shall  be  instituted  and  conducted  under  the 
direction  of  the  Secretary  of  the  Treasury,  in  tbe  mode  prescribed  by  the 
eighty-ninth  and  ninetieth  sections  of  the  act  of  March  2,  1799,  entitled, 
'  An  act  to  regulate  the  collection  of  duties  on  imports  and  tonnage.'  And 
any  agent  or  agents,  person  or  persons,  by  or  through  whom  such  property 
shall  come  withib  the  lines  of  the  United  States  unlawfully,  as  aforesaid,  shall 
be  judged  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined 
in  any  sam  not  exceeding  one  thousand  dollars,  or  imprisoned  for  any  time 
not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court.  And  the 
fines,  penalties,  and  forfeitures  accruing  under  this  act,  may  be  mitigated  or 
remitted  in  the  mode  prescribed  by  the  act  of  March  3,  1797,  or  in  such 
manner,  in  special  cases,  as  the  Secretary  of  the  Treasury  may  prescribe." 

From  these  statutes  it  is  seen  that  the  Legislative  De- 
partment has  recognized  "certain  districts  of  country, 
not  only  as  in  a  state  of  insurrection  and  rebellion,"  but 
as  "  carrying  on  a  war  "  against  the  United  States.  Com- 
mercial intercourse  has  been  interdicted  between  the 
insurrectionary  and  the  loyal  States,  and  property  found 
in  transitu  is  made  liable  to  seizure  and  confiscation,  for 
the  use  of  the  United  States,  and  property  of  persons 
engaged  in  the  rebellion  is  to  be  seized  and  confiscated 
as  enemies'  property.  The  inhabitants  (that  is  to  say  all 
the  inhahitants)  of  the  inmrredmnary  States,  or  parts  of  States, 
are  declared  to  be  in  a  state  of  insurrection  (gainst  the  United 
States,  and  any  sMp  or  vessel,  hehnging  in  whole  or  in  part  to 
any  citizen  or  inhahHad  of  sueh  State,  whose  inhalntanis  are  so 
declared  in  insurrection,  found  at  sea,  or  in  any  of  the  hyal  or 
disloyal  States,  shall  leforfdled  to  the  United  States* 

*  Note  to  Forty-lMrd  Editicn.—Ses  joint  resolution  approTed  Teb.  S,  IWB,  See  Notes 
in  Appendix  on  the  "  Reconetruction  Afta,"  '■  Military  Goycrnment,"  and  Index— tiU» 
"  Public  Enemies.-' 
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Thus  belligerent  rights  derived  from  the  acknowl- 
edged existence  of  civil  territorial  war,  have  been 
plainly  asserted  and  exercised  by  Congress,  and  the 
insurgents  have  been  declared  public  enemies  in  every 
form  and  manner  known  to  legislation,  and  in  lan- 
guage far  more  stringent  than  that  used  by  the  Par- 
liament of  Great  Britain,  when,  by  the  Non-intercourse 
Act,  our  revolutionary  rebellion  was  changed  into  pub- 
lie  territorial  war* 

THE  ACTION  OP  THE    SUPREUE   COOET    IN    KELATIOS  TO  POLITICAL 
QUESTIONS. 

Has  the  Supreme  Court  thus  far  followed  the  decis- 
ions of  the  political  departments  of  government  on  the 
question  as  to  the  status  of  rebels  as  public  enemies, 
that  is  to  say,  as  enemies  within  the  sense  of  interna- 
tional law?  This  question  will  be  answered  by  refer- 
ence to  the  cases  which  have  arisen  since  the  begin- 
ning of  the  war.  By  far  the  most  important  decisions 
on  this  subject  were  made  in  March,  1863,  and  are  com- 
monly known  as  "  The  Prize  Cases."  f  In  these  opin- 
ions the  judges  plainly  recognize  the  insurgents  as 
public  enemies,  following,  in  that  respect,  as  was  their 
duty,  the  decision  of  the  Political  Department  of  the 
government.  How  could  a  judgment,  condemning  these 
vessels  as  lawful  prize,  be  sustained  if  the  belligerents 
were  not  admitted  to  he  public  enemies?  Though  a  vessel, 
captured  while  trading  with  an  enemy,  may  be  lawful 
prize,  irrespective  of  the  character,  whether  friendly,  neu- 
tral, or  hostile,  of  the  trader  to  whom  it  belongs,  yet  it  is 
because  his  vessel,  if  released,  may  aid  apubHc  enemy,  that 
it  becomes  liable  to  capture.  No  property  of  a  friendly 
or  neutral  power  can  be  lawfully  captured  because  it 
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might  aid  a  criminal,  a  robber,  a  pirate,  or  an  insur- 
gent,  while  acting  merely  as  a  private  or  personal 
enemy  of  the  United  States,  The  law  of  prize  has  no 
application  to  the  case  of  personal  or  private  enemies, 
and  cannot  be  invoked  to  justify  a  capture  of  private 
property,  unless  there  exists  a  pvbUc  enemy  and  a  state  of 
war. 

Blockades,  under  the  law  of  nations,  can  lawfully 
exist  only  when  there  is  a  puhlic  enemy  to  the  country 
which  proclaims  and  enforces  them. 

The  Circuit  Courts  of  the  United  States,  having  ad- 
judged the  inhabitants  of  States  declared  in  rebelhon  to 
be  public  enemies,  have  thus  conceded  that  they  are 
not  entitled  to  sue  in  any  of  the  national  courts.* 

Doubtless  the  disability  to  sue  in  courts  of  the  United 
States,  and  all  other  disabilities  resulting  from  the  staltis 
of  a  puhlic  enemy,  may  be  removed.  But  it  is  for  the 
President  and  Congress  to  determine  what  sound  policy 
and  public  safety  shall  require. 

It  is  a  matter  of  congratulation  that  there  is  no  want 
of  harmony  between  the  different  departments  of  Gov- 
ernment, and  that  the  Supreme  Court  has  not  gone 
beyond  its  legitimate  functions  in  time  of  civil  war ;  but 
has,  by  following  the  decisions  of  the  political  depart 
ments  on  political  questions,  given  the  best  evidence 
that,  even  in  revolution,  it  will  not  be  ^lecessary  for  the 
safety  of  the  country  to  overthrow  its  judiciary. 

Thus  it  has  been  shown  that  the  question  whether 
the  inhabitants  of  the  States  in  insurrection  are  ^^ public 
enemies"  and  entitled  to  the  rights,  or  subject  to  the 
hablllties  of  belligerent  law.  Is  to  be  decided,  not  by  the 

*  See  Boumau  v.  ninimore,  24  Law  Hep.  361.  S.  C.  19  Leg.  last.  103.  /sroei  Q.  A'ash 
lot  North  CaroUna)  Complt.  v.  Ljiman  Dayton  et  al.  (decided  by  Neleon,  Judge  of  the 
Uuited  Slstea  Circnit  Court  of  MinneHota).  See  U,  S.  V.  Tfto  Ilaac  Hemmett,  Legal 
Jonr.B?;  also,  U.S.  v.  The  Allegheny,  ib.  276,  mi  Mrs.  Alfxatider' a  CoMon,  app..  jm. 
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judicial,  but  by  the  polUical  departments  of  this  Gov- 
ernment: that  the  Executive  and  Legislative  Depart- 
ments have  formally  and  finally  decided  that  the  rebels 
are  public  enemies,  and  subject  to  the  laws  of  war  :  that 
the  Judicial  Department  has  submitted  to  and  followed 
that  decision ;  and  that  the  question  as  to  the  polUical 
siaius  of  rebellion  is  now  no  longer  open  for  discussion  : 
that  whatever  rights,  other  than  the  rights  of  war,  may 
be  conceded  to  the  inhabitants  of  rebellious  territory, 
will  be  bestowed  on  them  from  considerations  of  policy 
and  humanity,  and  not  from  admission  of  their  claims 
to  rights  under  our  Constitution  * 

•  Measra.FiBhbaok  and  Baxter  ilnimedrpcognitionaaUnlWd  states  Benotors  from  the 
StiitB  of  Artanaae,  a  Stftte  declared  by  proolaniotion  of  the  President  to  be  inrehellLon. 
Since  tlie  flrst  pubiioatiou  of  tljJa  eaeay,  the  Senate,  on  the  asth  of  Jnne,  ISM,  resolved 
that  they  wore  not  entitled  to  seats  therein, — yeas,  8;  naye,2(>. 

Note  to  Forty-third  EHrton.  — Similar  reaolves  hai-e  since  been  paused  in  relation  to 
several  other  peraons  who  have  claimed  to  he  senators  or  repreaGntBtivea  from  seceded 
btittca.  The  principlea  here  staled  have  been  sanctioned  by  several  laws  of  Coogreas, 
by  acts  of  the  Eneeutlve  Department,  and  by  decisions  of  the  Supreme  Court.  See 
Nolca  on  Reconstruction,  and  the  eolleotlon  of  decided  oases  in  the  Aj^endix. 
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DELEGATION    OF   AUTHORITY. 

Judicial  authority  cannot  be  delegated,  and  as  the 
commander  of  a  department,  or  other  officer  who  pre- 
sides over  a  miUtary  tribunal  while  determining  a  case 
of  civil  jurisdiction,  acts  in  a  quasi  judicial  capacity,  a 
question  has  been  made  whether  the  right  to  hold  such 
courts  can  be  delegated  by  the  President  to  his  officers. 
Although  such  proceedings  of  the  war  courts  as  com- 
plaints of  parties,  pleadings,  examination  of  witnesses, 
deliberations  and  decisions  of  judges,  in  many  respects 
resemble  those  of  judicial  courts,  yet,  as  they  are  not 
deemed  judicial  within  the  true  meaning  of  the  Consti- 
tution, no  valid  objection  arises  from  that  source,  to  the 
delegation  of  the  power  to  hold  miHtary  courts,  to  such 
officers  as  may  be  appointed  by  the  President. 

This,  and  nearly  all  the  war  powers,  must  be  exercised 
through  officers  acting  under  the  Commander-in-Chief; 
for  his  authority  must  be  exerted  at  the  same  time  in 
different  and  distant  places ;  and  as  he  cannot  be  omni- 
present, that  authority  which  could  not  be  delegated 
would  become  comparatively  useless.  The  practice  of 
the  Government  has,  from  the  beginning,  been  in 
accordance  with  this  view  of  constitutional  law. 

The  power  of  the  President  is  in  part  delegated  to  his 
Secretary  of  War,  whose  acts  are  deemed  in  law  to  be 
the  acts  of  the  President.*     The  commanders  of  military 

•  WUcox  V.  JocRaon,  13  Pet.  K.  198. 
Opinion  of  Wm.  Wirt,  Alty  Geul.  (Juiy  6,  020). 
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departments  are  clothed  with  authority  transferred  to 
them  by  the  Commander-in-Chief.  Therefore,  if  that 
authority  is  not  limited  so  as  to  prevent  it,  they  have 
the  right,  while  in  the  enemy's  country  in  time  of  war, 
to  organize  military  courts  martial  and  commissions,  and 
to  administer  all  other  belligerent  laws.  Tribunals  so 
organized  may  exercise  all  functions  properly  conferred 
upon  them,  and  their  decisions  are  not  only  valid,  but 
are  not  subject  to  reversal  by  any  judicial  court;  but 
only  by  the  final  action  of  the  President. 

So  also,  if  a  military  governor  is  placed  over  such 
hostile  district,  clothed  with  the  powers  of  the  Com- 
mander-in-Chief, he  may  himself  administer  the  laws  of 
war  over  those  subjected  thereto  within  his  precinct,  and 
may  establish  courts  miHtary  and  civil,  with  jurisdiction 
over  all  persons  and  things  therein.  And  whether  he 
acts  on  his  own  discretion  in  so  doing,  under  general 
orders,  or  under  special  orders  in  each  case,  he  is,  ac- 
cording to  military  law,  responsible  only  to  his  superior 
officer. 

Although  no  cmlian,  or  civil  or  mere!//  executive  officer, 
has  a  right  to  institute  a  military  court,  unless  deriving 
special  authority  to  do  so  from  some  law  of  Congress  or 
from  military  orders,  there  seems  to  be  no  reason  why 
any  of  the  war  powers,  in  time  of  actual  service,  may 
not  be  delegated  to  military  men  by  the  President,  or 
by  any  other  military  officer  who  possesses  them ;  and 
no  reason  for  making  any  distinction  between  the  dif- 
ferent elates  of  powera  which  may  be  so  delegated. 
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CHAPTER    VI. 

HOW  MILITARY  OR   PROVISIONAL   GOVERNMENTS   MAY  BE   CREAMD 
AND   REGTJLATED    BY    CONGRESS. 

The  right  and  duty  of  administering  purely  raihtary 
government  belongs  to  the  war-making  power,  which  is 
usually  subject  only  to  the  rules  of  the  belligerent  law. 
When  that  power  is  regulated  by  any  treaties,  constitu- 
tion, or  statutes  of  the  invading  country,  then  military 
governments  established  under  it  must  be  conducted  in 
accordance  with  the  laws  of  war,  as  modified  by  such 
legislative,  constitutional,  or  treaty  restrictions.  Thus, 
wherever  in  the  United  States  such  a  government  shall 
be  instituted  by  the  Commander-in-Chief,  his  administra- 
tion of  it  may,"  to  a  certain  extent,  and  with  certain  lim- 
itations, be  regulated  by  acts  of  Congress. 

The  right  of  the  United  States  to  acquire  territory 
by  purchase,  treaty,  or  annexation,  necessarily  implies 
the  existence  in  Congress  of  the  power  to  establish 
some  form  of  government  over  regiom  thus  added  to  the 
country.  Conquest  itself  confers  on  the  conqueror  au- 
thority to  make  laws  for  the  conduct  of  people  sub- 
jected to  his  power.  The  right  of  the  government 
when  conqueror  in  civil  territorial  war  to  make  rules 
and  regulations  relating  to  conquest  and  captures  may, 
by  the  Constitution  of  the  United  States,  be  exercised 
by  the  Legislative  Department. 

A  provisional  government,  partaking  in  a  high  de- 
gree of  a.  martial  character,  may  be  ordained  and  estab- 
lished over  mhjvgaied  districts  in  time  of  civil  war,  by  laws 
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of  Congress,  and  may  be  adminifitered  by  civilians  or  by 
military  persons,  appointed  by  the  President,  according 
to  the  requirements  of  the  statutes. 

It  is  also  the  duty  of  Congress  to  pass  all  laws  which 
are  proper  and  fit  to  aid  the  President  in  carrying  into 
effect  his  obligation  to  suppress  rebellion  and  enforce 
the  laws,  to  secure  domestic  tranquillity,  and  to  guaranty 
to  each  State  a  republican  form  of  government*  And 
as  the  creation  and  administration  of  military  or  provis- 
ional governments  are  essential  means  of  accomplish- 
ing these  objects,  it  would  seem  for  this  reason  also  to 
be  the  duty  of  Congress,  in  aid  of  the  Commander-in- 
Chief,  and  without  interfering  with  his  military  opera- 
tions, to  erect  governments' over  the  subjugated  districts, 
clothed  with  powers  adequate  to  administer  the  laws  of 
war,  subject  to  the  Constitution  and  the  statutes  of  the 
United  States,  and  to  such  orders  as  tlxe  President  may 
from  time  to  time  issue,  not  inconsistent  therewith. 
Governments  thus  established  rest  not  alone  upon  the 
military  power  of  the  President  as  Commander-in-Chief 
of  the  army  and  navy,  but  upon  the  war  powers  of  Con- 
gress, and  should  be  so  organized  as  to  endure  until  the 
people  of  these  districts  shall  be  again  permitted  to 
resume  self-government,  and  be  again  clothed  with  their 
former  political  right«.f 

Therefore,  although  the  President  may,  while  en- 
gaged in  hostilities,  and  in  the  absence  of  laws  restrict- 
ing his  authority,  enforce  belligerent  rights  against  a 
public  enemy,  Congress  also  may  establish  rules  and 
regulations  which,  without  interfering  with  his  powers 

t  Tlie  model  of  our  territorial  governmouts,  in  lime  of  peace,  is  the  Ordinance  of  IStli 
July,  1J8T. 
See  3  Story,  Com.  on  Const.  1313. 
Webiter'B  Speeohee,  Jan.  1830,  pp.  3eO-S«i. 
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as  commander  of  the  army,  it  will  be  his  duty  to  admin. 
ister. 

In  a  province  to  be  subdued  by  soldiers,  the  only 
means  by  which  the  will  of  Congress,  or  the  will  of  the 
head  of  the  array  can  usually  be  carried  into  execu- 
tion, is  by  force  of  arms.  In  one  sense,  all  government, 
whether  provisional  or  quasi  civil,  established  under 
such  circumstances,  must  assume  a  military  character. 
In  that  view  it  can  be  controlled  by  Congress  only 
through  use  of  the  military  power  of  the  army.  Yet  the 
President  is  bound  to  execute  all  laws  which  Congress 
has  a  right  to  make ;  and  so  far  as  the  Legislature  has 
the  authority  to  interfere  with  or  control  the  President 
by  laws  or  by  regulations,  or  by  imposing  upon  him  the 
machinery  of  provisional  governments,  so  far  he  is 
hound  to  administer  them  according  to  statute. 


OF   C0NGKE38. 


Though  the  Executive,  Legislative,  and  Judicial  de- 
partments of  our  government  are  to  a  certain  extent 
independent  of  each  other,  yet  no  one  of  these  depart- 
ments is  without  some  control  over  the  others.  The 
legislature  can  make  no  law  without  the  concurrence  of 
the  President,  unless  passed  by  two-thirds  of  the  voters 
in  both  houses;  and  laws,  when  made,  may  be  pro- 
nounced unconstitutional  by  the  Supreme  Judicial  Court. 
The  judiciary,  in  deciding  purely  political  questions,  are 
bound  to  follow  the  decisions  of  the  Legislative  or  Execu- 
tive departments,  and  are  in  other  respects  controlled  hy 
the  action  of  the  coordinate  branches  of  the  govern 
ment.  The  Executive  can  make  treaties  only  by  con- 
currence of  the  Senate ;  and  most  of  the  appointments 
to  high    offices  must,  to    be  valid,  be  made  with    its 
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advice  and  consent.  The  President  cannot  declare 
■war ;  but  Congress  can.  Congress  cannot  carry  on 
war;  but  the  President  can.  Congress  may  make  rules 
and  regulations  concerning  captures,  and  for  the  gov- 
ernment and  regulation  of  the  land  and  naval  forces, 
■when  in  service,  binding  upon  the  President,  whose 
duty  it  is  to  see  all  constitxitional  laws  faithfully  exe- 
cuted, although  he  is  the  supreme  commander  of  the 
army  and  navy. 

Questions  may  therefore  arise  as  to  the  limitation  of 
the  respective  powers  of  the  Commander-in-Chief  in 
conducting  hostilities,  and  the  powers  of  Congress  in 
controlling  him,  by  virtue  of  this  legislative  right  to 
make  rules  and  regulations  for  the  government  of  mili- 
tary forces,  and  respecting  captures  on  land  and  sea. 

To  determine  how  far  Congress  may  interfere  with 
and  govern  the  military  operations  of  the  Executive, 
when  the  war  power  is  employed  in  enforcing  local  gov- 
ernment by  martial  law,  without  derogating  from  his 
power  as  Commander-in-Chief  of  the  army,  will  require 
careful  consideration,  inasmuch  as  such  government  can 
be  in  fact  maintained  and  enforced  only  by  military, 
and  not  by  legislative  authority. 

now   THESE    GOVERNMEKT8    MAT   BE   TERMINATED. 

Military  governments  may  be  terminated  by  the  coni- 
manding  general  at  his  will,  by  withdrawal  of  the  officers 
who  administer  it. 

As  it  is  in  the  power  of  the  Legislative  Department  to 
declare  war,  and  to  provide  or  withhold  'the  means  of 
carrying  it  on,  Congress  also  may,  after  hostilities  shall 
have  ceased,  declare  or  recognize  peace,  terminate  mili- 
tary-or  provisional  governments,  or  may  regulate  them 
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and  cause  them  to  be  modified  or  wholly  withdrawn, 
whether  originally  erected  by  its  own  authority  or  by 
the  war  power  of  the  President,  and  may  institute  civil 
territorial  governments  in  their  place*  Or  the  people 
of  any  district,  in  which  hostilities  have  ceased,  having 
formed  a  new  government  for  themselves,  by  permis- 
sion of  the  United  States,  may  be  admitted  into  the 
Union  as  a  State,  and  thus  the  military  government 
will  be  displaced.-j-  But  military  governments  are  not 
of  necessity  terminated  by  a  declaration  of  peace  be- 
tween belligerents,  or  by  a  cession  of  territory  in  dispute, 
but  may  be  continued  long  after  war  ceases,  by  pre- 
sumed assent  of  the  President  and  of  Congress.  "The 
right  inference,"  says  Mr.  Justice  Wayne,  in  deliv- 
ering the  unanimous  opinion  of  the  Supreme  Court,  J 
"  from  the  inaction  of  both  the  President  and  of  Congress, 
is,  that  it  (the  military  government)  was  meant  to  be  con- 
tinued until  it  had  been  legislatively  changed.  No  pre- 
sumption of  a  contrary  intention  can  be  made.  Whatever 
may  have  been  the  cause  of  delay,  it  must  be  presumed 
that  the  delay  was  consistent  with  the  true  policy  of 
the  Government."  "  California  and  New  Mexico  were 
acquired  by  conquest  confirmed  by  cession.  During  the 
war  they  were  governed  as  conquered  territory,  under 
the  law  of  nations,  and  in  virtue  of  the  belligerent  rights 
of  the  United  States  as  the  conqueror,  by  the  direction 
and  authority  of  the  President  as  Commander-in-Chief 
By  the  ratification  of  the  treaty  of  Guadalupe-Hidalgo, 
on  the  20th  of  May,  1848,  they  became  a  part  of  tlie 
United  States,  as  ceded  conquered  territory.  The  civil 
governments  established  in  each  during  the  war,  and 
existing  at  the  date  of  the  treaty  of  peace,  continued  in 

•  Note  to  Forls-third  Edition.  —  See  note  on  Military  GoTernment  and  Reeonstrnc- 
tton,  pp.4i;?-461. 
t  8eelnde]c,"Beeangtraction.*' 
t  Crota  V.  Harriion,  16  Hovr.  193. 
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operation  after  that  treaty  had  been  ratified.  Califor- 
nia, with  the  assent  and  cooperation  of  the  existing  gov- 
ernment, formed  a  constitution  which  was  ratified  by  its 
inhabitants,  and  a  State  government  was  put  in  full  op- 
eration in  December,  1849,  with  the  imphed  assent  of 
the  President,  the  officers  of  the  existing  government 
of  California  publicly  and  formally  surrendering  all 
their  powers  into  the  hands  of  the  newly-constituted 
authorities.  The  constitution  so  formed  and  ratified 
was  approved  by  Congress,  and  California  was,  on  the 
9th  of  September,  1850,  admitted  into  the  Union  as  a 
State.  New  Mexico  also  formed  a  constitution,  and  ap- 
plied to  Congress  for  admission ;  the  application  was 
not  granted,  but  on  the  9th  of  September,  1850,  New 
Mexico,  and  that  part  of  California  not  included  within 
the  limits  of  the  new  State,  were  organized  into  terri- 
tories, with  new  territorial  governments,  which  took  the 
place  of  those  organized  during  the  war,  and  existing 
on  the  restoration  of  peace."  * 

Such  governments,  founded  only  in  and  sustained  by 
war  power,  are,  when  peace  is  officially  recognized,  en- 
tirel}'  within  the  control  of  Congress. 

When  the  enemy  have  laid  down  their  arms,  and 
make  no  further  opposition  to  the  execution  of  our  laws, 
there  can  exist  no  reason  why  the  President  should  not 
obey  and  enforce  the  rules  and  statutes  of  Congress, 
regulating  his  own  conductand  the  military  governments 
and  mihtary  tribunals  established  by  him.  No  reason 
could  be  offered  to  explain  why  he  should  not  make 
complete  and  unquestioning  submission  to  the  will  ol' 
the  people.  His  refusal  to  do  so  would  subject  him  to 
impeachment. 
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There  seems  to  be  less  danger  to  civil  liberty  from 
the  use  of  military  governments  and  tribunals  as  tem- 
porary instruments  for  carrying  on  war  and  of  securing 
conquest,  than  from  any  other  mode  of  employing  mili- 
tary forces. 


,d  by  Google 


CHAPTER    VII. 

It  has  been  shown  in  the  foregoing  chapters,  that 
the  President  has  authority  to  estaWiah  military  gov- 
ernments over  enemy's  territory  in  time  of  civil  war, 
because  the  Constitution,  by  designating  him  as  Com- 
mander-in-Chief of  the  Army  and  Navy,  confers  on  him 
the  right  to  use,  in  prosecuting  hostilities,  all  means 
which  may  be  necessary  and  proper  for  that  purpose, 
including,  as  such  means,  the  establishment  of  military 
governments  and  of  military  courts,  which  are  not  only 
the  necessary  but  are  the  usual  means  employed  by 
belligerents  in  making  war,  and  in  securing  the  objects 
for  which  it  has  been  carried  on.  This  right  has  been 
recognized  and  sanctioned  in  several  cases  by  the  Su- 
preme Court  of  the  United  States.  Our  next  inquiry 
relates  to  the  character  and  extent  of  the  powers  which 
may  be  exercised  by  military  governments. 


^  OF  MILII'AKY  GOVEENHENTS. 

To  such  military  governments  as  are  established  by 
the  Commander-in-Chief,  in  time  of  war,  he  may  dele- 
gate more  or  less  power,  according  to  the  object  for 
which  he  has  instituted  them. 

In  the  District  of  Columbia,  a  military  governor  has 
been  appointed  for  the  performance  of  certain  limited 
duties  essential  to  the  police  regulation  of  the  tbrces 
stationed  within  the  defences  of  Washington,  the 
treatment  of  persons  under  arrest  and  in  prison,  and 
other  important  specific  duties.     In  the  mean  time,  the 
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sessions  of  the  Supreme  Court  of  the  United  States,  and 
of  the  local  courts,  and  of  Congress,  and  the  business  of 
all  the  departments  of  the  Government,  are  undisturbed. 

In  districts  of  country  declared  to  be  in  rebeHion, 
whose  inhabitants  are  "public  enemies,"  such  govern- 
ments have  been  commissioned  with  powers  to  adminis- 
ter local,  municipal,  civil,  and  criminal  law,  and  with 
jurisdiction  embracing  all  persons  and  all  questions 
which  may  arise    therein. 

There  is  no  other  necessary  limit  to  the  jurisdiction 
of  a  military  governor,  than  there  is  to  that  authority 
under  which  he  received  his  appointment.  The  exist- 
ence of  state  or  municipal  governments,  or  of  military, 
civil,  or  ecclesiastical  tribunals,  established  before  the 
war  began,  in  the  rebellious  districts,  does  not  affect  the 
jurisdiction  of  such  governments  or  courts  as  may  be 
erected  therein  by  the  war  power  of  the  United  States. 
Since  these  sections  of  country  have  become  hostile  — 
the  inhabitants  thereof  being  now  public  enemies  —  no 
authority  of  such  enemies,  executive,  judicial,  or  military, 
can  be  recognized  by  the  conqueror  as  rightful  or  legit- 
imate. No  legislature,  no  judiciary  of  a  public  enemy, 
can  be  permitted  to  retain  or  exercise  any  jurisdiction 
or  control  over  persons  or  property  found  in  that  region 
wliich  is  within  the  military  occupation  of  our  army. 

The  enemy's  courts  and  legislatures  derive  their  right 
to  ordain  and  enforce  laws  from  a  government  at  open 
war  with  our  own, —  one  which  we  refuse  to  recognize, 
and  we  might  as  well  acknowledge  the  independence  of 
the  seceding  States,  and  surrender  our  army  and  navy 
to  the  insurgents,  as  to  subject  ourselves  or  to  allow  others 
to  be  subjected  to  their  laws,  their  courts,  or  their  juris- 
diction. A  public  enemy  has  no  right,  either  by  courts 
instituted  by  him,  or  by  any  civil,  mihtary,  or  judicial 
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officers  appointed  by  him,  to  exercise  authority  in  any 
locitlity  which  is  held  by  our  military  power.  But  all 
persons  and  all  subjects  who  are  found  there,  are  under 
our  military  control,  whether  that  control  be  exercised 
by  soldiers  in  the  field,  or  by  military  governors,  who 
may  call  to  their  aid  military  tribunals,  or  may  even 
allow  civil  tribunals  to  proceed  under  military  authority. 

The  only  limitations  to  the  jurisdiction  of  such  military 
power  over  persons  and  property,  are  such  as  are  de- 
rived from  the  laws  of  war;  though  in  the  United 
States  further  limitations  may  be  prescribed  by  laws  of 
Congress. 

Hence,  aliens  residing  in  belligerent  districts,  non- 
combatants,  whether  neutral,  friendly  or  hostile,  persons 
engaged  in  hostility,  persons  belonging  to  the  invading 
country,  and  accompanying  the  army,  are  alike  within 
the  jurisdiction  of  a  mihtary  government,  and  of  mil- 
itary courts  duly  established  therein. 
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CHAPTEE    VIII. 

THE   LAW    ADMINISTERED   BY   MILITARY   GOVEENMENTS. 

As  the  powers  of  a  de  facto  government  belong  to  the 
conqueror  by  the  laws  of  war,  he  may  suspend,  modify, 
or  abrogate  all  municipal  laws  of  those  whom  he  has 
conquered  ;  he  may  disregard  their  former  civil  rights 
and  remedies;  he  may  introduce  and  enforce  a  new 
code  of  laws,  military  and  municipal,  and  may  carry 
them  into  effect  by  new  military  tribunals,  having  abol- 
ished all  courts  and  of&ces  held  under  the  authority  of 
his  enemy.  * 

It  has  been  held  by  the  Supreme  Court  that  "  the 
laws,  whether  in  writing  or  evidenced  by  the  usage  and 
customs  of  the  conquered  or  ceded  country,  contimte  in 
force  till  altered  by  the  new  sovereign."  f 

While  they  continue  in  force,  it  is  by  the  express  or  im- 
plied permission  of  the  new  sovereign,  and  until  altered 
by  him.  They  are  recognized  only  as  an  expression  of 
the  will  of  the  conqueror.^  If  the  law  should  conflict 
with  the  will  of  the  conqueror,  the  law  must  yield ; 

*  Halleck,  Int.  Luw,  pp.  E30,  831,  and  cases  there  ctted. 
Bowyer,  UniTersnl  Public  Law,  oh.  18,  158. 
Fabrig/u  v.  Moityn,  1  Cowper,  103. 
Bardner  v.  Fell,  1  Jacob  Hnd  Walker,  37. 
Flemiriing  el  al.  y.  Page,  0  How.  903. 

CroBB  el  al.  v.  Barriton,  16  How.  164. 

Heffter,  Droit  Int'l,  Beet.  ISO. 
t  Stroiker  v.  Lucat,  12  Peters,  iM,  snd  nuthorlttea  there  cited. 
J  For  the  operation  of  transfers  of  territory  upon  the  laws  and  rights  of  the  inhnb- 
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otherwise  the  conqueror  would  be  subjected  to  the  rule 
of  those  whom  he  has  subjugated. 

But  the  local  hiws  of  a  conquered  country  may  be 
changed  not  only  by  the  law-making  power  of  the  con- 
quering country,  but  by  virtue  of  the  belligerent  rights 
of  the  conqueror.* 

All  these  propositions  follow  from  the  fact  that  the 
power  of  a  public  enemy  to  make  or  administer  law  is 
terminated  by  the  conquest  of  their  territory  by  a  dif- 
ferent law-making  and  law-administering  power,  viz., 
that  of  the  conqueror. 

The  local  laws  of  a  conquered  country  of  which  our 
army  holds  military  occupation,  have  no  force  or  effect 
whatever,  except  by  our  permission.t  When  such  local 
laws  agree  with  those  of  the  invading  country,  such 
laws  may  be,  and  usually  are,  adopted  and  sanctioned 
becaxise  they  do  so  agree  therewith.  Thus  rules  gov- 
erning the  rights  of  property,  the  relations  of  persons, 

Itinte  of  tlie  territory  ceded  or  conciuered,  Beo,  among;  otbt^r  autlioclties,  the  follav?iD<;, 

Vattel,  B.  B.  ch.  IS,  eeote.  199,  201. 
1  Com.  Dig,  Ley.  (C.) 

Blantardv.  Gatd],,  2  Saik.  in;  S.  C.  S  Jlod,  2S2. 

Most^v.  Fabrigas,  Cowp.  ItW. 

BaU  T.  Campbea,  Cowp.  3IM,  209. 

Anoii.2P.  Williatoe,  ra. 

Ex  parte  Proeaer,  2  Br.  C.  C.  Sas. 

ElphiBtUme  v.  Bedreeckund,  Knapps,  F.  C.  K.  338. 

Exparte  AoderaOD,  5  Vcs.  810. 

Evelyn  v.  Foriter,  8  Vee.  «0. 

Shed/kra  v.  Goodrich,  8  Ves.  iS2. 

g  Ves.  Jr.  319. 

Att's  Gen't  v.  Stewart,  2  ]UeriT.  lU. 


*  Cross  V.  mrrism,  10  How.  199. 

t  Note  to  Eortp-third  Edition.  —  Several  of  the  seceded  SI 
Ilie  rebel  urmlea,  Imve  cithvr  piissed,  or  have  attenipteiJ  to 

eonimandeiB  of  our  military  departments  under  the  reconstn 
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and  the  laws  of  crimes  in  the  respective  countries  of 
the  belligerents,  are  often  so  nearly  alike  that  the  ad- 
ministration of  them  is  permitted  to  remain  unchanged 
even  in  war.  But  no  laws  or  institutions  established 
by  law  are  permitted  to  survive,  which  are  in  conflict 
with  those  of  the  conqueror. 

In  all  cases,  the  will  of  the  conqueror  governs.  Hence, 
in  a  ceded  or  subjugated  territory,  all  laws  violating 
treaty  stipulations  with  foreign  nations,  or  granting 
rank  and  titles  or  commercial  privileges  in  conflict  with 
the  institutions  of  the  conqueror,  are  abrogated.* 

It  has  been  asserted  that  the  municipal  laws  of  a 
belligerent  territory  remain  in  force,  "proprio  mgore" 
until  altered  by  military  orders ;  but,  although  such 
laws  may  have  been  tacitly  adopted,  or  the  enforcement 
thereof  may  have  been  permitted,  it  is  not  because 
these  laws  retained  any  validity  " prop-io  mgore"  Their 
only  validity  was  derived  from  the  tacit  or  express  sanc- 
tion and  adoption  thereof  by  the  will  of  the  commander- 
in-chief  of  the  invading  army. 

In  case  of  conquest  of  a  foreign  country,  the  ques- 
tion has  been  asked,  what  laws,  if  any,  of  the  invading 
country  are  ipao  vtgore,  and  without  legislation  extended 
over  the  territory  acquired  in  war  ? 

The  suppression  of  the  present  rebellion  is  not  the 
conquest  of  a  foreign  country.  The  citizens  of  the 
United  States  residing  in  the  districts  in  rebellion  are  not 
alien  enemies,  though  they  are  public  enemies ;  and  it  is 
important,  in  several  points  of  view,  to  observe  the  dis- 

•  Uallecfc,  Int.  Law,  e;i.1,  pal,  and  authorities  there  cited  : 
Bowyer,  Univ.  Pab.  Law,  oh.  16. 
Campbell  v.  Hall,  1  Cowper,  SOS. 
Fairigas  v.  Moatsn,  1  Cowp.  166. 
Gardner  v.  Fell,  i  Jacoh  and  WalH.  21,  30,  note. 
Aity  Gea'l  i.  Stewart,  2  Merivalp,  139. 
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tinction  between  enemies  who  are  subjects  of  a  foreign 
government,  and  are  therefore  called  "  alien  enemies,"  and 
those  who  are  denizens  and  subjects  of  the  United  States, 
and  being  engaged  in  civil  war,  are  called  "  public  ene- 
mies." 

An  alien  owes  no  allegiance  or  obedience  to  our 
government,  or  to  our  constitution,  laws,  or  proclama- 
tions. A  citizen  subject  is  bound  to  obey  them  all.  In 
refusing  such  obedience,  he  is  guilty  of  crime  against 
his  country,  and  finds  in  the  law  of  nations  no  justifi- 
cation for  disobedience.  An  alien,  being  under  no 
such  obligation,  is  justified  in  refusing  such  obedience. 
Over  an  alien  enemy,  our  government  can  make  no 
constitution,  law,  or  proclamation  of  obligatory  force, 
because  our  laws  bind  only  our  own  subjects,  and  have 
no  extrarterritorial  jurisdiction. 

Over  citizens  who  are  subjects  of  this  government, 
even  if  they  have  so  far  repudiated  their  duties  as  to 
become  enemies,  our  constitution,  statutes,  and  proclar 
tions  are  the  supreme  law  of  the  land.  The  fact  that 
their  enforcement  is  resisted  does  not  make  them  void. 
It  is  not  in  the  power  of  armed  subjects  of  the  Union 
to  repeal  or  legally  nullify  our  constitution,  laws,  or 
other  governmental  acts. 

The  proclamations  of  the  President,  issued  against 
insurgents,  in  the  performance  of  duties  imposed  on 
him  by  the  Constitution  ;  the  Acts  of  Congress,  in  exe- 
cuting its  powers ;  and  the  decisions  of  the  Supreme 
Court  of  the  United  States,  are  all,  in  one  respect,  "  like 
the  Pope's  bull  against  the  comet ; "  these  proclama- 
tions, laws,  and  decisions  will  be  alike  resisted  and 
spurned  by  our  adversaries  so  long  as  they  can  carry 
on  the  war.  But  when  the  soldiers  of  the  Union 
shall    have    routed    and    dispersed     the     last    armed 
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force  of  the  rebellion,  and  when  the  supremacy  of  onr 
military  power  shall  be  undisputed,  the  constitution, 
proclamations,  laws  of  Congress,  and  decisions  of  the 
Supreme  Court  will  at  the  same  time,  pari  passU)  he 
acknowledged  and  enforced.  It  is  therefore  idle  to 
speculate  upon  the  legal  validity  and  operation  of  the 
proclamation  liberating  enemies'  slaves,  in  districts  not 
yet  secured  by  our  military  possession.  It  would  be 
equally  useless  to  attempt  to  determine  the  vahdity  and 
operation  of  our  constitution,  laws,  and  decisions  of 
courts  in  these  rebellious  districts.  Neither  of  them 
will  be  enforced  upon  the  enemy  until  they  have  been 
subjugated.  When  that  event  takes  place,  whether  it 
be  the  result  of  battles  or  of  returning  sanity  of  repent- 
ant madmen,  the  army  of  the  United  States  will  then 
have  actual  possession  of  every  portion  of  the  Unite3 
States,  and  of  every  sJave  who  may  be  found  therein ; 
and  the  right  of  the  slave  to  his  freedom  under  the  con- 
stitution and  under  the  statutes  passed,  and  the  procla- 
mations issued  by  the  government  during  the  war,  will 
be  secured  to  him  at  the  same  time  that  other  rights 
under  the  same  constitution  and  proclamations  will  be 
secured  to  the  other  inhabitants  of  the  country.  And 
there  can  be  no  doubt  that  in  civil  war  the  laws  of  the 
United  States,  rightfully  extending  at  all  times  over  the 
whole  country,  are  to  be  enforced,  so  far  as  applicable, 
in  time  of  war,  over  the  belligerent  territory  as  fast  as  it 
comes  under  our  military  control ;  and  that  in  case  of 
complete  conquest,  the  constitution  and  laws  of  the 
Union  will  be  restored  to  full  operation  over  all  the  in- 
habitants thereof.  At  the  same  time,  the  laws  of  war  will 
have  swept  away  all  local  hostile  authorities,  and  all 
laws,  rights,  and  institutions  resting  solely  thereon. 
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The  Commander-m-Chief  has  the  right,  during  war 
to  treat  their  local  laws  as  inoperative,  or  to  adopt  some 
and  reject  others ;  to  permit  the  holding  of  courts  by 
local  authorities  acting  under  military  power  of  the 
conqueror,  or  to  forbid  them,  and  to  substitute  military 
courts  of  his  own.  Having  all  the  rights  of  war  over 
the  subjugated  inhabitants,  he  has  all  the  powers  of  a 
government  de  facto  and  de  jure,  and  can  therefore  im- 
pose upon  them  whatever  laws  or  regulations  may  suit 
his  pleasure,  in  accordance  with  the  laws  of  war.  The 
LAWS  OF  WAR  are  the  only  laws  required  by  the  Consti- 
tution to  be  laid  by  military  power  upon  public  ene- 
mies in  time  of  civil  war.  Congress  may  modify  by 
legislation  the  hardship  of  belligerent  rights. 

But  whatever  may  be  done  or  omitted  by  the  Presi- 
dent or  by  Congress,  the  laws  and  municipal  institutions 
of  the  conquered  inhabitants  are  "  swept  by  the  board." 
Whatever  law  is  rightfully  administered,  is  law  expressly 
declared  or  tacitly  permitted  by  the  will  of  the  con- 
queror.* 

JUDICIAL   COURTS    OF    THE    UNITED    STATES. 

The  courts  judicial,  as  established  by  laws  of  Con- 
gress in  the  seceded  States,  having  been  closed  by  civil 
war,  may  be  reestablished  whenever  the  districts  over 
which  they  have  jurisdiction  shall  be  permanently  re- 
duced under  the  power  of  the  United  States. 

When  the  officers  of  such  courts,  either  by  engaging 

•  For  nntborilles  oa  tbia  queslion,  f.fe 
Hslleok,  Int.  Law,  832. 
Calvin's  CoEe,  Coke'a  Eep.  part  7. 
Gardner  >.  Fell,  J  Jsnob  and  Walker,  aJ. 
<;raaa  t.  Harrilon,  1«  How.  100. 
Collet  V.  iorrf  Keith,  a  East.  260, 
Blankara  v.  Guldy,  4  Mad.  32fi. 
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in  rebellion  or  otherwise,  have  become  in  law  public 
enemies,  their  right  to  exercise  judicial  or  other  func- 
tions under  authority  of  the  United  States  ceased,  and 
their  offices  were  vacated.  If  new  appointments  were 
to  be  made  now,  it  is  obvious  that  the  authority  of 
courts  could  be  enforced  only  by  military  power;  their 
jurisdiction  would  be  very  limited ;  such  juries  as  they 
could  summon  would  probably  be  hostile  to  the  Union, 
and  the  powers  of  judges,  under  present  laws,  would  be 
be  totally  inadequate  to  meet  the  demands  of  these 
turbulent  times.  Hence  it  would  be  worse  than  useless 
to  erect  judicial  courts  before  peace  is  completely  re- 
stored.* It  would  tend  to  bring  the  judiciary  into  con- 
tempt Therefore  it  can  hardly  be  deemed  advisable  to 
interfere  with  the  stern,  effective,  but  necessary  gov- 
ernment of  hostile  people  by  military  power,  until 
Congress  shall  by  legislative  act  recognise  a  state  of 
peaee.f  ' 

'  See  remarks  of  ChJef  Justice  Chase,  at  Raleigh,  N.  C,  in  June,  ISBfl :  Appendix,  S9fl. 

t  Note  to  S'orty-third  Edition.  — Since  this  was  written,  the  condition  of  tbe  rebel 
Statra  has  changed.  Thej-  have  all  been  restored  to  the  Union  under  the  provisions  of 
the  recoaalTuctioa  acts,  and  by  the  Ineiruinentalit]'  ol  mllltar;  goretumentB. 
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The  following  essay  on  claims  against  the  United  States  for 
injuries  done  to  the  pereoiis  and  pi'operty  of  foreigners  by  our 
military  and  naval  forces  during  the  war,  was  in  substance  pre- 
pared while  the  author  was  Solicitor  of  the  War  Department.  In 
pursuance  of  an  understanding  with  Mr.  Seward,  Secretaiy  of 
State,  and  Mr.  Stanton,  Secretary  of  War,  a  practice  was  adopted, 
and  adhered  to  throughout  the  war,  of  referiing  to  tlie  Solicitor 
of  the  War  Department  for  his  investigation  and  opinion  such 
claims  against  the  United  States  for  damage  or  indemnity,  grow- 
ing out  of  our  military  operations,  as  had  been  or  should  be  pre- 
sented by  the  ministers  or  other  representatives  of  foreign  powers. 
The  results  of  such  investigations  were  transmitted  in  writing  to 
the  Secretary  of  State,  who  was  at  liberty  to  make  such  use  of 
them  as  he  thought  proper  in  preparing  his  official  correspondence. 

The  Opinions  appended  to  this  essay,  which  embrace  some  of 
those  above  mentioned,  were  written  under  great  pressure  of 
business.  It  is  hoped  that,  however  imperfect  in  style,  they  may 
be  found  correct  in  substance.  The  essay  on  "  War  Claims  "  was 
composed  at  the  reqiiest  of  the  Secretary  of  State,  in  order  to 
facilitate  the  labors  of  those  on  whom,  after  the  author's  retire- 
ment from  office,  the  duty  might  devolve  of  examining  similar 

42  (3M) 
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questions  ;  *  and  with  a  view  to  secure  uniformity  of  decisions  by 
the  government.  The  first  printed  edition  was  issued  in  1866, 
and  was  distributed  among  the  officers  of  the  War,  State,  and 
Navy  Departments,  and  has  been  in  use  down  to  the  present 
time.  A  request  for  a  new  edition  has  induced  the  author  to  add 
it  to  the  present  publication,  with  the  subject  matter  of  which  it 
is  closely  connected. 

•  The  offlw  of  Solicitor  of  the  War  Depflrtment  was  oreiited  by  Statute  20  February, 
18«3,  Chnp.  4i,  Sect.  3.  The  author  wan  sppolntefl  Solicitor  under  tiiis  set  nt  the  time  of 
Ite  poBBnge.  Althougli  he  resfgnedhtB  office  when  the  war  was  over  (la  April,  IMS),  aod 
the  lavf  which  eatabllshed  It  was  not  repealed  uniu  the  pasasge  of  the  act  of  SSth  July, 
1866,  no  snceesaor  was  erer  appointed. 
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The  inhabitants  of  countries  involved  in  domestic  or 
civil  war  are  liable  to  suifer  injuries  to  their  property 
and  to  their  persons  by  the  military  operations  of  both 
belligerents.  Whether  they  have  legal  claims  to  in- 
demnification for  losses  sustained  by  them  depends 
upon  their polUical  siaim,  as  defined  and  recognized'  by 
the  law  of  nations,  or  by  treaties,  or  by  the  constitu- 
tions and  laws  of  the  community  with  which  they  have 
been  associated.  In  order  to  discern  with  more  clear- 
ness the  political  relations  of  the  claimants  to  the  gov- 
ernment, it  should  be  observed  that  our  citizens,  when 
carrying  on  war  against  a  foreign  enemy,  differ  widely 
from  rebels  in  arms  against  their  lawful  government 
as  to  their  respective  rights  and  liabilities,  as  defined 
by  international  or  belligerent  law  and  by  the  consti- 
tution and  laws  of  the  United  States.  Rebels  in  civil 
war,  if  allowed  the  rights  of  belligerents,  arc  not  enti- 
tled to  all  the  privileges  usually  accorded  to  foreign 
enemies.     An  alien  enemy  is  a  public  enemy ;  but  a 
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public  enemy  may  not  be  an  alien  enemy.  As  the 
rightful  authority  of  our  government  over  its  rebellious 
subjects,  who  have  become  public  enemies,  is  far 
greater  than  it  would  be  over  alien  enemies,  it  is  not 
wise  or  prudent,  in  the  present  condition  of  our  coun- 
try, to  surrender  or  to  underrate  that  authority. 

Of  persons  who  now  demand  indemnity  there  are  two 
classes  :  1st,  Those  whose  property  has  been  used,  cap- 
tured, or  destroyed  by  rebel  armies  ;  and,  2d,  Those  who 
have  suffered  similar  injuries  by  the  military  operations 
of  the  national  forces.  That  the  political  relations  of 
this  second  class  to  the  general  government  may  be 
more  distinctly  defined,  it  will  be  found  convenient  to 
arrange  these  claimants  in  the  following  order:  — 

1.  Loyal  citizens  of  the  United  States  domiciled  in 
the  loyal  States. 

2.  Disloyal  citizens  of  the  United  States  who  have 
given  aid  and  comfort,  to  the  rebellion,  although  they 
have  retained  their  domicile  in  the  loyal  States. 

3.  Loyal  citizens  of  the  United  States  domiciled  in 
the  Confederate  States. 

4.  Disloyal  citizens  of  the  United  States  domiciled  in 
the  Confederate  States,  being  such  as  have  aided  or 
favored  the  rebellion,  or  such  as  have  remained  non- 
combatants. 

5.  Aliens,  within  the  United  States,  owing  allegi- 
ance to  a  foreign  government. 

Claims  to  compensation  for  injuries  inflicted  on 
aliens  during  the  rebelHon  will  be  the  subject  of  the 
following  observations :  The  rights  of  our  own  citi- 
zens to  indemnity  may  be  the  subject  of  a  subsequent 
examination. 
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Foreigners  dwelling  or  being  within  the  United 
States  during  the  war  may  be  distinguished  as  fol- 
lows :  — 

1.  Those  who  have  given  aid  to  the  rebellion. 

2.  Those  who  have  been  naturalized  under  the  laws 
of  the  United  States. 

3.  Neutral  non-naturalized  aliens  who  have  exer- 
cised   the    elective   franchise    in    either   of  the   loyal 


4.  Neutral  non-naturalized  ahens  who  have  acquired 
a  permanent  domicile  in  the  United  States,  and  were 
inhabitants  thereof  during  the  war,  either,  (a.)  in  the 
rebel  States,  or,  (i.)  in  the  loyal  States. 

5.  Neutral  non-naturalized  aliens,  who,  when  hos- 
tilities commenced,  were  merely  travellers  passing 
through  the  rebel  States;  or  were  inhabitants  thereof 
for  some  limited  purpose,  and  had  a  temporary  resi- 
dence, but  not  a  personal  domicile,  therein ;  of  whom 
there  are,  («.)  those  who  chose  to  remain  during  the 
war;  and,  (b.)  those  who,  within  reasonable  time, 
withdrew  their  persons  and  their  property  from  the  de 
facto  rebel  jurisdiction. 

6.  Neutral  aliens,  whose  mercaniile  domicile  was  in 
the  rebel  States,  whatever  may  have  been  the  place  of 
their  personal  domicile. 

With  regard  to  claims  for  depredations  committed 
by  rebels,  it  is  sufficient  to  observe  that  the  concession 
of  belligerent  rights  to  the  so-called  government  of  the 
Confederate  States  by  a  European  power,  releases  the 
United  States  from  all  claims  for  injuries  inflicted  upon 
the  subjects  of  that  power  by  the  hostile  operations  of 
the  Confederate  forces.  If  the  acts  of  our  rebellious 
citizens,  injurious  to  foreigners,  had  been  deemed  and 
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treated  as  merely  insurrectionary,  we  might  have  been 
liable  to  indemnify  foreigners  against  them ;  but  no 
liability  for  their  acts  exists  in  cases  where  rebellious 
citizens  are  clothecl  by  foreign  nations  with  the  immu- 
nity of  belligerents,  and  are  admitted  to  the  quasi 
national  rank  of  combatants  in  civil  war.  If  aliens 
have  any  claim  for  losses  or  injuries  occasioned  by  the 
hostilities  of  the  Confederate  government,  to  that  gov- 
ernment alone  they  must  look  for  compensation.  The 
law  of  war  requires  no  nation  to  indemnify  neutrals  for 
injuries  inflicted  on  them  by  its  enemy.* 

The  practice  of  modern  nations  has  established  cer- 
tain general  rules  of  public  law  which  declare  the  rights 
of  neutrals  and  of  belligerents  in  civil  as  well  as  in 
■international  wars ;  and  of  these  the  following  deserve 
especial  attention  in  dealing  with  the  rights  and  liabil- 
ities of  foreigners. 

"Aliens  resident  here  owe  allegiance  to  the  United 
States ;  so  if  they  are  abroad  and  leave  their  families 
here."  f 

Flagrante  hello  no  subject  of  a  belligerent  can  transfer 
allegiance,  or  acquire  foreign  domicile,  by  emigration 
from  his  own  country,  so  as  to  protect  his  trade  against 
the  belligerent  laws  of  that  country,  or  against  those 
of  a  hostile  power.J 

Every  nation,  whenever  its  laws  are  violated  by  any 
one  owing  obedience  to  them,  whether  he  be  a  citizen 
or  a  stranger,  has  a  right,  with  certain  exceptions,  to 

•  See  Letter  of  Mr.  CoDDrag  to  Mr.  Del  Eios,  March  25, 1825.  Papers  relating  to  For- 
eign Affaire,  p.  E».  Ml.Adame,  Juno  14,  ISSI.  Mr.  Black  to  Iriird  Lyons,  Jan.  10,  leSl. 
CoDg.  Doc.  aaCong.adSess.    Whealon's  Int.  Law,  p.  14,  note  of  Mr.  Lawrence. 

J  llallecfe,  Int.  Law,  717,  scot.  20,  and  eaoea  there  cited. 
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inflict  the  penalties  incurred  upon  the  transgressor,  if 
fonnd  within  its  jurisdiction.* 

"  When  a  nation  is  at  war  with  another  nation,  all  the 
memhers  of  the  one  nation  are  the  enemies  of  the  other 
nation.  This  rule  of  joint  association  in  war  applies  to 
adopted  citizens  equally  as  to  natural  born  citizens."  -\ 

In  the  language  of  Grotins,  "All  the  subjects  of  the 
sovereign  from  whom  an  injury  has  been  received,  who 
are  such  for  a  permanent  cause,  are  liable  to  the  law  of 
reprisals,  whether  they  be  natives  or  citizens."  J 

"Strangers  who  come  into  an  enemy's  country  after 
a  war  has  been  begun  and  is  known  to  exist,  may,  un- 
doubtedly, be  treated  as  enemies  j  and  those  who  have 
gone  thither  before  the  war  commenced,  may,  by  the 
law  of  nations,  be  talien  for  enemies  after  a  moderate 
time  within  which  they  should  depart."  § 

"  Foreigners  who,  by  acquired  domicile,  participate  in 
the  commercial  privileges  of  the  citizens  or  subjects  of 
a  country,  must  also  share  the  inconveniences  to  which 
the  latter  are  subjected."  || 

"It  is  undoubtedly  a  principle  of  international  law," 
said  Lord  Palmerston  in  relation  to  claims  against  us 
of  British  merchants,  growing  out  of  our  bombardment 
of  Greytown, "  that  when  one  government  deems  it  right 
to  exercise  acts  of  hostility  against  the  territory  of  an- 
other power,  the  subjects  and  citizens  of  third  powers, 

•  See  Mr.  Marcy'e  letter  to  Mr.  Jaiiksoo,  chfirgi!  d'affaires  at  Vfennn,  Jan.  10,  1854. 
Con^.  Doe.  33  Con^.  1  SesB.  H.  K.  Ex.  Doc.  *1.  Huberua,  torn.  ii.  I.  i.  tJt.  a,  De  Conflict. 
Leg.  5  a. 

t  Twisa,  Law  of  NnlioiiB,  vol.  1.  p.  6S. 


|{  Wheston,  p.  173,  note  SO.  aeeaaawDr  of  Mr.  Marcy,  Seeretary  of  State,  Feb.  20,  18S 
to  M.  de  Sartfges,  Minister  of  Franco,iii  reply  to  Iifa  application  for  indemnity  for  pro] 
ert;  of  French  anl(Jecta  deatroyed  by  the  naval  forces  of  tlie  United  States  in  the  bomban 


ab,Google 


336  WAR   CLATMS   AGAmST   THE   UNITED    STATES. 

who  may  happen  to  be  resident  in  the  place  attacked, 
have  no  claim  ^!v■hatever  upon  the  government  which, 
in  the  exercise  of  its  national  rights,  commits  these  acts 
of  hostility." 

In  this  opinion  the  attorney-general  concurred ;  and 
he  stated  that  France,  as  well  as  England,  had  refrained 
from  making  demand  on  the  United  States  for  satisfac- 
tion for  losses  incident  to  the  destruction  of  that  ill- 
famed  town.  "  The  principle  which  governs  these  cases 
is,  that  the  citizens  of  foreign  states  who  resided  within 
the  arena  of  war  had  no  right  to  demand  compensation 
from  either  of  the  belligerents  for  losses  or  injuries  sus- 
tained." He  alluded  to  the  bombardment  of  Copen- 
hagen, as  an  historical  case  in  point.* 

To  the  same  effect  was  Lord  Palraerston's  answer  in 
the  House  of  Commons  to  the  inquiry  of  Mr.  Adams 
"whether  it  was  his  intention  to  introduce  any  measure 
enabhng  Her  Majesty's  government  to  compensate 
British  merchants  whose  property  at  Uleaborg,  in  the 
Gulf  of  Bothnia,  had  been  destroyed  on  the  2d  of  June, 
1854;  by  the  boats  of  a  squadron  under  command  of 
Admiral  Plumridge."  After  referring  to  his  decision 
in  the  case  of  Greytown,  he  said  "  that  the  British  sub- 
jects holding  property  at  Uleaborg  had  had  such  prop- 
erty destroyed  by  hostile  movements  of  the  British 
navy  against  the  Eussians;  but  that  they  must  take 
their  chance  of  the  protection  of  the  Russian  empire : 
and  if  the  place  where  their  property  was  situated 
became  the  scene  of  hostile  operations,  no  claim  could 
possibly  be  set  up  by  these  persons,  whatever  country 

.    DebateinU.  ofCom.,  June 
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they  might  belong  to,  against  the  goverament  whose 
forces  carried  on  the  hostilities  by  which  they  had  been 
made  to  suffer."  * 

"By  the  law  of  nations  all  the  subjects  of  an  offend- 
ing power,  whether  they  are  natural  bom  subjects  or 
persons  who  have  acquired  a  domicile  in  his  territory 
by  long  residence  therein,  are  liable  in  their  persona 
and  their  property  to  the  operation  of  reprisals  made 
against  that  power ;  but  individuals  who  may  be 
only  temporarily  resident  in  the  country,  or  travelling 
through  it,  do  not  thereby  incur  any  hability  to  re- 
prisals; for  the  liability  to  undergo  reprisals  is  as  it 
were  a  liability  to  share  the  burden  of  a  public  debt  to 
which  those  are  not  liable  who  are  subject  to  the  laws 
of  a  country  only  for  a  time."  -{■ 

1.  Ahens  engaged  in  active  hostilities  against  the 
United  States,  or  in  aiding  the  rebellion,  forfeit  all 
rights  as  neutrals,  and  are  subject  to  be  treated  as 
alien  enemies,  according  to  the  law  of  nations.  More- 
over, by  associating  themselves  with  rebels,  they  violate 
certain  acts  of  Congress,  and,  if  convicted,  incur  the 
penalties  therein  provided.  The  allegiance  they  owe 
to  a  foreign  government  will  shelter  them  from  con- 
demnation or  punishment  under  our  laws  against  trea- 
son, but  cannot  protect  them  in  committing  offences 
against  other  statutes.  The  rebel  flag  will  be  no  safe- 
guard to  the  hostile  foreigner  who  slaughters  and  plun- 
ders the  citizens  and  subjects  of  a  country  with  which 

•  See  Hansard,  Parl.Deb.,  Juneir,  1857,  vol.cxlvi.  p.  3043. 

*  Twias,  law  of  Hallons,  vol.  i.  p.  3a.  Grotiua  de  Jure  Belli,  J,,  in.  c.  2,  5  7.  It  was 
decided  in  1S93  by  a  Joint  comniiESion,  to  wbich  was  referred  the  claims  of  Laurent  and 
other  Europeans  wLo  were  in  Mexico  when  Gen.  Scott  invaded  that  eountry,  anii  who 
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his  own  sovereign  is  on  terms  of  friendship  or  neutral- 
itj.  If  his  bodj  be  mutilated,  or  if  his  property  be 
captured  or  destroyed  in  the  regular  prosecution  of 
hostilities,  he  can  have  no  moral  or  legal  claim  for 
indemnity  against  the  government  which  he  has  at- 
tempted to  overthrow.  He  must  share  the  misfortunes 
of  those  with  whom  he  has  voluntarily  associated  him- 
self, and  must  blame  his  own  foUy  or  wickedness  for 
all  the  evils  he  may  have  to  endure.  No  foreign  coun- 
try, which  claims  to  be  neutral  or  friendly  to  the 
United  States,  can  lawfully  afford  protection  against 
the  hazards  of  war  to  its  citizens  who  have  taken  up 
arms  against  us.  Such  hostile  foreigners,  being  our 
enemies,  can  look  for  indemnification  only  to  that  pre- 
tended or  de  facto  government  in  whose  service  they 
have  enlisted.* 

2.  Aliens  who  have  been  naturalized  under  the 
laws  of  the  United  States  have  become  citizens,  and 
are  by  statute  entitled  to  nearly  the  same  rights,  and 
are  charged  with  the  same  duties,  as  native  bom  citi- 
zens,t  although  they  are  (by  the  12th  Amendment  of 
the  Constitution)  not  eligible  as  Presidents  or  Vice- 
Presidents.  But  if  a  foreigner,  resident  in  this  country, 
has  not  been  naturalized  according  to  law,  his  personal 
status  will  continue  to  be  that  of  an  alun,  "  and  if  war 
should  arise  between  his  native  country  and  the  coun- 
try in  which  he  has  established  himself,  his  personal 
relation  with  the  latter  country  will  be  that  of  an  alien 
enemy  r  % 

It  is  not  necessary  to  consider  the  rights  of  aliens 
who  have  become  our  enemies,  or  of  those  who  have 

■  See  Solicitor's  Oplniona,  Nob.  95,  357,  707,  ?J3,  »3tt. 
i  TwiBB,  Law  of  Nationfl,  vol,  J.  p.  90. 
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renounced  allegiance  to  all  foreign  potentates,  since  no 
claims  on  their  behalf  are  likely  to  be  presented  by 
European  governments, 

3.  (a.)  Aliens  not  naturalized,  not  having  renounced 
their  allegiance  to  their  sovereigns,  if  they  have  at 
any  time  assumed  to  exercise  the  rights  of  an  American 
citizen  by  voting  at  any  election  hold  under  the  author- 
ity of  the  laws  of  any  State  or  Territory,  or  of  the 
United  States,  or  if  they  have  held  any  office  under 
any  of  such  laws,  are  not  exempted  from  enrolment 
or  draft  under  the  provisions  of  the  acts  for  enrolling 
and  calling  out  the  national  forces,  and  the  act  amenda- 
tory thereof* 

Tlie  laws  of  the  United  States  do  not  permit  for- 
eigners to  enjoy  the  privileges  without  incurring  the 
obligation  of  citizens  to  support  and  maintain,  against 
public  enemies,  that  government  in  the  administration 
of  which  they  have  voluntarily  participated.  Hence, 
whatever  loss  or  damage  to  person  or  property  may 
have  been  occasioned  by,  or  may  have  resulted  from, 
the  performance  of  this  duty,  does  not  lay  the  founda- 
tion for  any  claim  of  indemnification. 

3.  (5.)  Foreigners  not  naturalized,  and  not  coming 
within  this  exception,  being  friendly  or  neutral,  and 
having  committed  no  act  of  hostility  against  the  United 
Statfes,  also  being  domiciled  in  the  loyal  portions  of 
the  country,  are  not  subject  to  do  military  duty,  nor  to 
have  their  property  taken  from  them,  nor  to  suffer 
unlawful  injury  to  their  persons  by  the  military  forces 
of  the  United  States  otherwise  than  if  they  were  citi- 
zens ;  yet  the  government  is  not  bound  to  give  their 

>  SseAot  3March,lS«3.  aDdAet24Feb.,  ISSt.    Proclamation  of  the  President,  8  May, 
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persons  or  their  property  more  protection  than  it  is 
required  by  law  to  give,  under  like  circumstances,  to 
its  own  subjects,  unless  otherwise  obligated  by  treaty 
stipiilations.  The  Constitution  provides  that  private 
property  of  citizens  shall  not  be  appropriated  to  public 
use  without  just  compensation;  but  this  provision  has 
no  application  to  the  capture  or  destruction  of  enemy's 
property  in  time  of  war,  whether  the  enemy  are  for- 
eigners or  citizens  of  the  United  States.  The  destruc- 
tion or  capture  of  the  property  of  loyal  citizens  by 
military  forces  invading  the  loyal  States,  is  not  an 
appropriation  of  property  by  our  government.  Nor 
are  we  bojmd  by  the  Constitution,  or  by  any  law  of 
Congress,  to  indemnify  our  own  citizens  for  losses  thus 
occasioned.  Still  less  do  we  owe  such  indemnity  to 
foreigners.  But  if  the  private  property  of  loyal  citizens, 
inhabitants  of  loyal  States,  is  appropriated  by  our  military 
forces  for  the  purpose  of  supplying  our  armies,  and  to 
aid  in  prosecuting  hostilities  against  a  public  enemy, 
the  government  is  bound  to  give  a  reasonable  compen- 
sation therefor  to  the  owner;  and  under  like  circum- 
stances, it  is  obligated  to  give  just  compensation  to 
neutral  foreigners.  But  property  of  such  citizens  and 
of  such  foreigners  may  be  destroyed  by  our  military 
forces,  under  certain  circumstances,  without  liability  to 
pay  for  it.  Thus,  if  one  of  our  armies  marches  across  a 
cornfield,  and  so  destroys  a  growing  crop,  or  fires  a 
building  which  conceals  or  protects  the  enemy,  or  cuts 
down  timber  to  open  a  passage  for  troops  through  a 
forest,  the  owner  of  such  property,  citizen  or  alien, 
has  no  legal  claim  to  have  his  losses  made  up  to  him 
by  the  United  States.  Misfortunes  like  these  must  be 
borne  wherever  they  fall.       If  any  government  is  obli- 
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gated  to  guarantee  its  subjects  against  losses  by  casual- 
ties of  public  war,  such  obligation  must  be  founded 
upon  some  constitutional  or  statute  law.  Thus  far  no 
such  obligations  have  been  recognized  in  our  system 
of  congressional  legislation. 


In  examination  of  the  political  status  of  all  classes 
of  aliens,  it  will  be  necessary  in  nearly  every  ease  to 
determine  the  question  of  domicile  of  the  claimant; 
and  it  may  be  convenient  here  to  define  the  meaning 
of  the  word  domicile,  as  now  understood  by  writers  on 
international  law. 

"  According  to  the  law  of  nations,  when  the  national 
character  of  a  person  is  to  be  ascertained,  the  first 
question  is,  In  what  territory  does  he  reside,  and  is  he 
resident  in  that  territory  for  temporary  purposes,  or 
permanently  ?  If  he  resides  in  a  given  territory'  per- 
manently,, he  is  regarded  as  adhering  to  the  nation  to 
which  the  territory  belongs,  and  to  be  a  member  of  the 
political  body  settled  therein.  If  he  is  only  resident  in 
a  given  territory  for  temporary  purposes,  he  is  regarded 
as  a  stranger  thereto ;  and  a  further  question  must  then 
be  asked,  In  what  country  is  his  principal  establish- 
ment, and  ivliere,  when  he  has  returned,  does  he  consider 
himself  to  be  at  home?  The  country  which  satisfies 
the  conditions  implied  in  this  further  question  is  desig- 
nated, in  the  language  of  public  law,  the  domicile  of  the 
individual,  which  Vattel  defines  as  'a  fixed  residence 
in  any  place  with  the  intention  of  always  remaining 
there.' "  * 
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A  foreigner  may  have  his  personal  or  permanent 
domicile  in  one  country,  and  at  the  same  time  his 
constructive  or  mercantile  domicile  in  another.  The 
national  character  of  a  merchant,  so  far  as  relates  to  his 
property  engaged  in  trade,  is  determined  by  his  com- 
mercial domicile.*  "All  such  persons"  (viz.,  all  who 
have  become  subjects  of  the  sovereign  from  whom  an 
injury  has  been  received,  and  who  are  subjects  for  a 
permanent,  not  transitory  cause,  whetlier  natives  or 
citizens ;  and  all  who  came  to  reside  within  the  country 
of  a  belligerent  power  with  knowledge  of  the  existence 
of  war ;  and  all  who  came  into  the  country  before  the 
war,  and  continue  to  reside  there  after  the  commence- 
ment of  hostilities  for  a  longer  time  than  is  necessary 
for  their  convenient  departure)  "are  de  facto  subjects 
of  the  enemy  sovereign,  being  resident  within  his  ter- 
ritory, and  are  adhering  to  the  enemy  so  long  as  they 
remain  within  his  territory.  If,  however,  they  quit  the 
enemy's  territory  with  the  intention  of  abandoning  it, 
and  resuming  a  permanent  residence  in  the  country  of 
their  origin,  they  divest  themselves  of  the  hostile  char- 
acter at  once  upon  so  quitting  the  enemy's  territory."  -f 

A  neutral,  or  a  citizen  of  the  United  States,  domi- 
ciled in  the  enemy's  country,  not  only  in  respect  to  his 
property,  but  also  as  to  his  capacity  to  sue,  is  deemed 
as  much  an  alien  enemy  as  a  person  actually  born  under 
the  allegiance  and  residing  within  the  dominions  of  the 
hostile  nation ;  J  but  a  party's  putting  himself  m  ithiere 

•  Halleclc,  Int.  Law  and  lAwe  of  War,  p.  7H. 

SlnoD  the  publication  oftbe  last  edition,  Congress  has  pfmsed  the  Art  yjm,eb.,T\-- 
wliiuh  prOTldes  that  the  party  nasertfng  the  loyDlty  of  any  person  in  n  proceeding:  in  any 


ab,Google 


AIIENS   DOMICILED   IN   THE   UNITED    STATES.  343 

to  return  to  his  native  country,  will  exempt  property 
from  a  hostile  character  acquired  by  residence  where 
such  property  has  been  engaged  in  a  trade  lawful  in 
the  native  character,  and  not  otherwise.* 

4.  In  relation  to  neutral  or  friendly  aliens  who  have 
acquired  a  permanent  personal  domicile  in  the  hyal 
States  before  or  during  the  war,  few  if  any  questions 
have  arisen ;  and  their  rights  are  so  well  defined  under 
the  settled  principles  of  international  law,  and  by  trea- 
ties of  friendship  and  commerce  between  the  United 
States  and  foreign  nations,  that  their  claims  to  protec- 
tion or  indemnity  require  no  especial  attention  at  the 
present  time ;  but  neutral  or  friendly  aliens,  who,  be- 
fore the  war  began,  had  acquired  a  permanent  personal 
domicile  in  the  States  declared  in  rebellion,  and  who 
did  not,  within  reasonable  time  after  the  cotnmence- 
ment  of  hostilities,  withdraw  from  those  States,  are 
by  that  law  held  to  be  public  enemies  of  the  United 
States  ;  themselves  and  their  property  are  liable  to  the 
same  treatment  as  the  persons  and  property  of  other 
public  enemies-f 

The  proclamations  of  the  President,  and  the  acts  of 
Congress  against  -districts  of  country  engaged  in  rebel- 
lion, include  (M  the  inhoMarits  thereof,  without  exception, 
and  recognize  them  as  public  enemies.^  One  of  these 
acts  expressly  refers  to  aliens.^ 


»  1  Galltaon,  46?,  The  St.  Lawence.    Ibid,  flit,  Tlie  Franch 

t  TwiBB,  L.  of  N..  vol.  i.  p.  82.    Grotlus,  de  B.  et  P.,  L  Ul. 

o.a,S?. 

t  Act  of  Congress,  13  July,  1881,  eh.  3.    I'roclamBtiOB.  fi 

Aug.  1861.    ProolaraatioD, 

2  April,  1863. 

1  Act  July  %  18M,  ch,  S25,  sect.  *, 

visions  of  tbe  act  npproired 

thereto,  shall  apply  to  all 

States  declared  In  InsurrecUoii,  whether  vf ith  each  other  ot  wi 

thperaonsreeidinsor  being 
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The  law  of  nations  fully  sanctions  such  legislation 
against  those  foreigners  who  prefer  to  take  their  chance 
under  the  rebel  government  rather  than  to  rely  on  the 
protection  of  their  lawful  sovereign,  and  to  entitle 
themselves  to  that  protection  by  withdrawing  from  the 
enemy's  country.  They  have  the  moral  and  legal  right 
to  remain  in  the  hostile  jurisdiction  ;  but  so  remaining, 
they  must  take  the  hazards  of  the  community  with 
which  they  choose  to  cast  their  lot.  Their  continued 
residence  in  a  rebellious  district  lends  voluntary  aid 
and  countenance  to  the  enemies  of  the  Union  by  their 
presence,  and  by  their  property,  which  becomes  liable 
to  contribute,  ly  iaxation  and  otherwise,  to  the  support 
of  the  rebellion.  The  means  of  carrying  on  war  are 
thus,  in  part,  supplied  by  those  aliens  who  continue  to 
associate  themselves  with  rebels.  Their  property,  found 
on  the  sea,  is  lawful  prize,  or  if  captured  on  land,  it  is 
lawfiil  capture.  It  is  not  material  to  ascertain  whether 
the  sentiments  or  conduct  of  aliens  so  domiciled  are 
hostile  or  friendly  towards  the  Union.  The  fact  of 
remaining,  without  effecting  a  removal  of  their  persons 
and  property  from  the  enemy's  country  within  reasonar 
ble  time  after  the  commencement  of  hostilities,  is 
conclusive  evidence  that  they  are  to  be  deemed  in  law 
public  enemies.  If  the  government,  of  whom  they  are 
subjects,  has  recognized  a  state  of  civil  war,  and  has 
conceded  to  the  rebels  belligerent  rights,  all  such  sub- 
jects are  bound  by  the  act  of  their  government  to  elect 
either  to  withdraw  within  reasonable  time  after  such 
recognition  and  concession,  or  else  to  be  forever  after 

■oas  within  the  United  SUtee,  not  native  or  nuturalized  citizens  thereof,  slull  be  subject 
parts  of  States  declared  in  InsnrrecUon,  aa  citizens  of  loyal  States  arc  eubleet  to  under  esid 
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estopped  from  making  any  claims  for  indemnity  other 
than  those  which  could  be  rightly  made  by  public  ene- 
mies of  the  United  States.* 

5.  Another  class  of  neutral  aliens  consists  of  those 
who,  at  the  commencement  of  the  war,  had  a  tempo- 
rary residence,  or  were  merely  travellers,  and  had  not 
acquired  a  permanent  personal  domicile  in  the  Confed- 
erate States.  As  travellers,  or  as  temporary  residents, 
they  had  the  right  to  retire  and  withdraw  their  prop- 
erty from  the  rebellious  districts.  They  were  bound  to 
do  so,  or  else  to  be  treated  as  public  enemies.  After 
the  war  began,  and,  perhaps,  after  their  own  govern- 
ment had  conceded  to  the  rebels  the  rights  of  belliger- 
ents, they  were  entitled  to  have  reasonable  time  in 
which  they  might  remove  from  the  coimtry.  But  if  they 
remained,  and,  assuredly,  so  long  as  they  remained, 
after  the  expiration  of  that  time,  they  could  not,  and 
cannot,  complain  of  being  subject  to  the  same  treatment 
as  those  with  whom  they  have  chosen  to  associate. 
If  alien  denizens  of  the  Confederate  States  were  pre- 
vented from  leaving  the  country,  or  from  withdrawing 
their  property,  by  the  Confederate  government,  or  by 
any  persons  acting  under  their  authority,  these  aliens 
may  claim  indemnity  from  that  government,  if  it  can 
be  found ;  but  the  concession  of  belligerent  rights  to 
the  Confederates  by  a  foreign  country  estops  it  from 
making  any  claim  against  us  for  wrongs  inflicted  by 
our  public  enemies  upon  its  subjects  during  the  war. 

If  the  United  States  government,  by  any  law  or 
authorized  act  of  its  officers,  military  or  civil,  prevented 
the  exercise  of  the  right  of  the  alien  to  withdraw  from 

*  since  the  publiottUon  of  the  Inat  edilion  of  tliia  easay,  the  principles  above  stated  hive 
the  case  of  The  J-eterhaff,  S  Wallace,  60, 1860-7.    Seo  also  The  renice,  Z  Wallace,  27*. 
44 
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the  country  upon  an  authenticated  application  made 
by  such  alien  to  the  proper  authority,  and  if  injury  was 
suffered  in  consequence,  the  alien  is  entitled  to  indem- 
nity. Yet  an  alien  may  lose  his  right  to  indemnity  if 
he  violates  any  of  the  laws  of  war,  the  proclamations 
of  the  commander-in-chief  of  the  army,  or  the  acts  of 
Congress  which  regulate  intercourse  with  the  enemy. 
He  cannot  invoke  to  his  aid  laws  which  he  has  violated. 

6.  The  claims  to  indemnity  nest  to  be  considered 
are  those  of  neutral  aliens  whose  mercantik  domicile 
was,  at  the  beginning  of  the  war,  in  the  Confederate 
States,  whatever  may  have  been  the  place  of  their 
personal  domicile., 

"In  general,"  says  Wheaton,*  "the  national  char- 
acter of  &  person,  as  neutral  or  enemy,  is  determined  by 
that  of  his  domicile ;  but  the  property  of  a  person  may 
acquire  a  hostile  character  independently  of  his  iia- 
tional  character,  derived  from  personal  residence.  Thus 
the  property  of  a  house  of  trade  established  in  tlie 
enemy's  countrj'  is  considered  liable  to  capture  and 
condemnation  as  prize.  This  rule  does  not  apply  to 
cases  arising  at  the  beginning  of  a  war  in  reference 
to  persons  who,  during  peace,  had  habitually  carried 
on  trade  in  the  enemy's  coimtry,  though  not  resident 
there,  and  are  therefore  entitled  to  withdraw  from  that 
commerce.  But  if  a  person  enters  into  a  house  of 
trade  in  the  enemy's  country,  or  continues  that  con- 
nection during  the  war,  he  cannot  protect  himself  by 
mere  residence  in  a  neutral  comitry''-^ 
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"A  naturalized  citizen,  for  the  purposes  of  trade, 
returned  to  his  native  country  in  time  of  peace,  but 
with  the  intention  of  coming  back  to  his  adopted 
country.  He  remained  in  his  native  country  twelve 
months  after  war  had  broken  out  between  the  two 
countries,  for  the  purpose  of  closing  his  business 
(though  he  engaged  in  no  new  commercial  transactions 
with  the  enemy),  and  then  returned  to  his  adopted 
country.  It  was  held  by  the  court  that  he  had 
regained  a  domicile  in  his  native  country,  and  that  his 
goods,  captured  after  the  'war,  were  liable  to  con- 
demnation."* The  property  of  all  the  partners  in  a 
trading  houKc  in  the  enemy's  country  is  lawful  prize, 
though  some  of  the  partners  have  a  neutral  residence. 
The  property  of  a  person  may  acquire  a  hostile  char- 
acter although  his  residence  be  neutral.f  The  consul 
of  a  neutral  state,  residing  and  trading  in  a  belligerent 
country,  is  domiciled  in  the  belligerent's  country,  and 
■his  property  is  liable  to  capture  and  confiscation  even 
if  owned  in  partnership  with  other  neutrals.  % 

The  commercial  domicile  of  a  merchant  at  the  time 
of  the  capture  of  his  goods  determines  the  character  of 
those  goods.|  If  a  citizen  of  the  United  States  estab- 
Ushes  his  domicile  in  a  foreign  country,  between  which 
and  the  United  States  hostilities  afterwards  break  out, 
property  shipped  by  such  citizen  before  a  knowledge 
of  the  war,  and  captured  by  an  American  cruiser  after 
the  declaration  of  war,  must  be  condemned  as  lawful 
pr^e.\\     The  property  of  a  house  of  trade  established  in  an 
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enem//'s  country  is  condemnable  as  prize,  whatever  may 
be  the  domieih  of  the  parties*  Goods  which  appeared 
by  the  ship's  papers  to  be  a  consignment  from  alien 
enemies  to  American  merchants  were  condemned  in 
ioio  as  prize,  although  further  proof  was  offered  that 
American  merchants  \Yeve  jointly  interested,  and  that  they 
had  a  lien  upon  the  goods,  in  consequence  of  advances 
made  by  them.*!-  A  foreign  merchant,  domiciled  in 
the  country  of  the  enemy,  is  himself  an  enemy  in 
the  same  sense  and  to  the  same  extent  as  a  native 
subject.  J 

"  The  national  character  of  the  political  agent  of  a 
neutral  state,  who  is  resident  in  a  belligerent  country, 
is  not  affected  by  such  residence,  whatever  may  have 
been  the  duration  of  such  residence  ;  but  it  is  otherwise 
with  a  commercial  agent  A  consul  does  not  participate 
in  the  privilege  of  extraterritoriality,  which  a  political 
enemy  enjoys;  and  if  he  is  personally  engaged  in 
the  commerce  of  a  belligerent  country,  his  consular 
character  affords  no  protection  to  his  mercantile  ad- 
ventures." § 

The  belligerent  rights  of  the  United  States  against 
the  property  of  an  alien  merchant  are  determined  by 
the  hostile  or  neutral  character  of  the  place  where  his 
trade  is  carried  on.      Neutral  aliens,  not  naturalized, 


*  The  Friejtdschafi,  i  Wheat.  R.  loa. 
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1784.    The  PigoK,  I^rda,  18  July,  1797. 

The  Orion. 

alty 

Court, 

Ei  March,  1797. 

Tke  Sarah  ChrisHna, 

I  Rob.  Chan.  238. 
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and  not  having  exercised  any  of  the  rights  of  citizen- 
ship, whether  domiciled  in  the  United  States,  or  onlj 
carrying  on  trade  here  at  the  beginning  of  the  war, 
are  entitled  to  withdraw  themselves  and  their  property 
into  another  country  within  a  reasonable  time  after 
hostilities,  have  been  commenced.  If  they  do  not  thus 
withdraw,  they  are  liable  to  be  treated,  so  far  as  relates 
to  their  property,  as  alien  enemies,  and  as  subjects  of 
the  hostile  government  de  facto  under  whose  dominion 
they  have  carried  on  their  trade. 

To  the  right  of  neutral  or  friendly  aliens  to  with- 
draw property  from  the  enemy's  country,  there  are 
some  limitations.  The  ■produce  of  an  memy's  territory  is 
to  he  considered  hostile  property  so  long  as  it  belongs 
to  the  owner  of  the  soil,  whatever  may  be  his  national 
character  in  other  respects,  or  whatever  may  be  his 
place  of  residence.  This  exception  to  the  general  rule 
is  well  established  in  the  courts  of  England  and  of  the 
United  States.* 

"  Certainly  nothing  can  be  more  decided  and  fixed," 
said  Sir  William  Scott,  in  pronouncing  judgment  in  the 
case  of  The  Phoenix,  "  as  a  principle  of  this  court  and  of 
the  Supreme  Court  upon  very  solemn  argument  there, 
than  that  the  possession  of  the  soU  does  impress  upon 
the  owner  the  character  of  the  country  so  far  as  the 
produce  of  that  plantation  is  concerned,  in  its  trans- 
portation to  any  other  country,  whatever  the  local 
residence  of  the  owner  may  be.  This  has  been  so 
repeatedly  decided,  both  in  this  and  the  Superior  Court, 
that  it  is  no  longer  open  to  discussion.     No  question 
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can  be  made  upon  the  point  of  law  at  this  day."  "  It 
cannot  be  doubted,"  says  the  same  judge,  in  the  Anna 
Catharina,  "  that  there  are  transactions  so  radically  and 
fundamentally  national  as  to  impress  upon  them  the 
national  character,  independent  of  peace  or  war,  and  the 
local  residence  of  the  parties.  The  produce  of  a  per- 
son's own  plantation  in  the  colony  of  the  enemy,  though 
shipped  in  time  of  peace,  is  liable  to  be  considered  the 
property  of  the  enemy,  by  reason  that  the  proprietor 
has  incorporated  himself  with  the  permanent  interests 
of  the  nation  as  a  holder  of  the  soil,  and  is  to  be  taken 
as  a  part  of  that  country,  in  that  particular  transactioUj 
independent  of  his  own  personal  residence  and  occu- 
pation." 

The  Supreme  Court  of  the  United  States  *  has  con- 
firmed and  extended  this  doctrine.  In  the  case  referred 
to,  the  claimant,  a  Dane,  owned  a  plantation  in  Santa 
Cruz.  That  island,  then  belonging  to  Denmark,  was 
captured  and  held  by  Great  Britain  for  a  time.  The 
claimant  withdrew  from  it  at  the  date  of  its  surrender, 
and  returned  to  his  native  country.  While  he  was  still 
in  Denmark,  his  agent  at  Santa  Cruz  shipped  a  cargo 
of  sugar,  which  was  the  produce  of  his  plantation, 
and  it  was  captured  at  sea  by  a  United  States  cruiser 
as  enmi^  property,  during  our  last  war  with  England. 
Although  Denmark  was  a  friendly  power,  and  the 
claimant  was  also,  so  far  as  appears,  well  disposed 
towards  the  United  States,  the  sugar,  being  the  prod- 
uce of  a  plantation  in  an  island  which,  at  the  time 
of  shipment,  was  in  the  actual  possession  and  control 
of  England,  then  our  enemy,  was  held  to  be  lawful 
prize  of  war,  and  was  condemned  as  such. 

•  Thirty  HogBheada  of  Sugar,  Beozon,  olalmant,  e  Cmncli.  K.  191-199. 
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"  The  opinion,"  says  the  Court,  "  that  the  ownership 
of  the  soil  does,  in  some  degree,  connect  the  owner 
with  the  property,  so  far  as  respects  that  soil,  was  an 
opinion  which  prevailed  very  extensively.  It  was  not 
an  unreasonable  opinion.  Personal  property  may  fol- 
low the  person  anywhere;  and  its  character,  if  found 
on  the  ocean,  may  depend  on  the  domicile  of  the  owner. 
But  land  is  fixed.  Wherever  the  owner  may  reside, 
that  land  is  hostile  or  friendly  according  to  the  con- 
dition of  the  country  in  which  it  is  placed.  It  was  no 
extravagant  perversion  of  principle,  nor  was  it  a  violent 
oifence  to  the  course  of  human  opinion,  to  say,  that  the 
proprietor,  so  far  as  respects  his  interest  in  the  land, 
partakes  of  its  character,  and  that  its  produce,  while 
the  owner  remains  unchanged,  is  subject  to  the  same 
disabilities."  * 

An  act  of  the  Congress  of  the  Confederate  States, 
approved  May  6,  1861,  recognized  and  declared  war 
with  the  United  States,  and  authorized  the  use  of 
all  their  land  and  naval  forces,  and  the  issue  of  letters 
jf  marque  and  reprisal.  By  an  act  approved  Au- 
gust 8,  1861,  all  citizens  not  acknowledging  the  au- 
thority of  the  Confederate  government,  with  certain 
3xceptions,  were  ordered  to  depart  from  the  Confeder- 
ate States,  and  were  declaved  public  enemdes.f 

The  Judges  of  the  Supreme  Court  of  the  United 
States,  in  the  recent  case  of  the  Hiawatha  and  other 
prize  cases,|  having  unanimously  agreed  in  the  opinion 
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that  the  districts  of  country  declared  by  the  proclama- 
tions of  the  President  to  be  in  rebellion,  and  which 
were  included  in  the  non-intercourse  act  of  July  13, 
1861,  were,  after  the  passage  of  that  act,  to  be  treated 
by  the  courts  as  engaged  in  civil  war,  and  that  the  in- 
habitants thereof  were  public  enemies  of  the  United 
States,*  and  were  liable  to  all  the  disabilities  of  belli- 
gerent enemies,  it  follows  that  the  principles  of  law  as 
above  stated  inter  denies,  equally  apply  to  our  civil  war.f 
Hence  no  neutral  or  friendly  alien,  whatever  his  domi- 
cile during  the  war,  has  the  right  to  claim  indemnity 
for  the  capture  or  destruction,  by  the  forces  of  the 
United  States,  of  property  which  was  the  produce  of  his 
own  plantations  in  any  district  of  the  country  which 
was  declared  in  rebellion ;  nor  has  he  any  right  to  with- 
draw that  property  from  the  belligerent  country,  unless 
by  virtue  of  express  treaty  stipulations,  or  special  au- 
thority granted  to  him  in  pursuance  of  the  laws  of  the 
land. 

Provision  has  been  made  by  treaties  between  the 
United  States  and  some  foreign  nations,  whereby,  in 
case  of  war  breaking  out  between  the  two  nations,  it  is 
stipulated  that  merchants  of  either  nation,  in  the  towns 
or  cities  which  they  inhabit,  should  be  allowed  six 
months  after  the  declaration  of  war,  to  collect  and 
transport  their  merchandise ;  and  that,  should  they  suffer 

*  For  nn  exnmmatlon  of  the  rosea  on  thtfl  subject,  and  the  ucUon  of  aU  departments 
of  our  government,  see  Military  Government,  pp.  S90-30I5. 

t  The  decision  that  tho  inhobltanta  of  ilioae  parts  of  the  counlrj  which  hHTe  beeo 
declared  iB  rebellion  nre,  bj-  the  laws  of  war  and  under  the  Constitution  und  Inns  of  the 
United  StUei,p«blic  eiiemiea,  rests  upon  the  authority  of  the  polilicnl  departmentB  of  our 
government.  That  decision  is  binding  on  the  Judiolnry,  vbosc  duty  Is  to  recognice  and 
conform  to  it.  That  duly  hae  been  honorabij-  performed  by  tlie  Judges  of  the  Supreme 
Court  in  tlie  nbove-clted  oases,  in  which  they  decide  whether  certnio  ships  and  nargors 
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any  damage  or  injury  in  the  mean  while,  at  the  hands 
of  the  citizens  or  subjects  of  either  of  the  contracting 
parties,  they  should  have  full  and  entire  satisfaction. 
As  this  privilege,  which  is  deemed,  by  some  authorita- 
tive writers  on  international  law,  a  right  by  the  com- 
mon law  of  war,  is  conceded  to  certain  foreigners 
when  their  country  is  in  open  hostihty  to  the  United 
States,  it  would  be  inconsistent  to  refuse  that  right  or 
privilege  to  the  same  foreigners,  if,  while  preserving 
neutrality  towards  us,  they  should  be  overtaken  by  a 
civil  war  in  the  United  States.  A  violation  of  this 
privilege  by  the  government,  or  by  any  persons  act- 
ing under  its  authority,  should  be  followed  with  prompt 
and  full  indemnity.* 

"  Aliens  residing  in  belligerent  districts ;  non-com- 
batants, whether  neutral,  friendly,  or  hostile ;  persons 
engaged  in  hostility ;  persons  belonging  to  the  invading 
country,  and  accompanying  the  array,  —  are  alike 
within  the  jurisdiction  of  military  government,  and  of 
military  courts  duly  established  therein."  f 

Aliens,  who  are  subjects  of  a  foreign  government, 
having  voluntarily  enlisted  in  the  service  of  the  United- 
States  as  substitutes  for  drafted  men,  are  not  entitled 
to  he  discharged  from  such  service  by  reason  of  alien- 
age ;  but  may,  under  the  law  of  nations,  be  held  to 
perform  their  engagements, without  giving  the  govern- 
ment to  whom  their  allegiance  is  due,  just  cause  of 
complaintj 

»  See  treaty  between  tlie  United  Statra  and  France,  0  Feb.,  1778. 
t  Mllltflry  Government,  p.  3ia. 
t  See  Opinion,  Ho.  iiH  (p.  374),  ti 
-nho  were  enlisted  as  subetltutes,  ai 
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"Service  in  the  rebel  army  by  an  alien  does  not 
deprive  him  of  the  benefit  of  the  plea  of  alienage  against 
any  claim  of  this  government  for  military  service. 
The  volunteering  of  an  alien  in  the  army  of  the  United 
States  to  serve  for  a  given  period,  subjects  him  to  a]l 
the  rules  and  regulations  of  the  military  service  during 
the  term  of  his  enlistment.  After  his  contract  of  enlist- 
ment has  expired  he  still  has  the  rights  of  alienage 
against  the  United  States.  The  proclamation  {of  neu- 
trality) of  the  Queen  gives  the  United  States  no  rights 
over  British  subjects,  though  its  violation  subjects  them 
to  the  penalties  of  British  laws,  and  to  those  of  the 
laws  of  war."  * 

"  Persons  who  reside  in  a  country  engaged  in  active 
hostilities,  and  who  so  conduct  themselves  as  to  give 
reasonable  cause  to  believe  that  they  are  aiding  and 
comforting  a  public  enemy,  or  that  they  are  partici- 
pating in  any  of  those  proceedings  which  tend  to  em- 
barrass military  operations,  may  be  arrested;  and  if 
such  persons  shall  be  arrested  and  imprisoned  for  the 
purpose  of  punishing  or  preventing  such  acts  of  hos- 
tility, they  are  not  entitled  to  claim  indemnity  for  the 
injury  to  themselves  or  to  their  property,  suffered  by 
reason  of  such  arrest  and  imprisonment.  If  the  persons 
so  arrested  are  the  subjects  of  a  foreign  government, 
they  cannot  lawfully  claim  indemnity,  because  their 
own  hostile  conduct,  while  it  has  deprived  them  of  the 
shelter  of  neutrality,  has  subjected  them  to  penalties  for 
having  violated  the  laws  of  war.  If  a  foreigner  join 
the  rebels,  he  exposes  himself  to  the  treatment  of  rebels. 

•  See  Opinion,  No.  133,  p.  314.  Sea  also  mison  t.  Isari,  1  Poine,  fiS.  Juomio  v, 
Tbiiior,  2  lb.  062;  also,  contrs,  Judge  CoDkling'e  Opfnlon  In  Mutter  of  Boss  (Kecord- 
er's  Conrt  of  Buffalo,  18*2).    OpIdiODs  of  the  Attorney  General,  vol.  tv.  p.  350. 
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He  can  claim  of  this  government  no  indemnity  for 
woiands  received  in  battle,  or  for  loss  of  time  or  suffer- 
ing by  being  captured  and  imprisoned.  It  can  make 
no  difference  whether  his  acts  of  hostility  to  the  United 
States  are  committed  openly  under  a  rebel  flag,  or 
secretly  in  the  loyal  States,  where  his  enmity  is  most  dan- 
gerous. If  it  be  said  that  he  has  violated  no  municipal 
law,  and  therefore  ought  not  to  be  deprived  of  liberty 
without  indemnity,  it  must  be  remembered  that  if  he 
has  violated  any  of  the  laws  of  war,  he  may  have  there- 
by committed  an  offence  more  dangerous  to  the  country, 
and  more  destructive  in  its  results,  than  any  crime 
defined  in  statutes." 

"  If  a  person  detained  in  custody  in  consequence  of 
having  violated  the  laws  of  war,  and  for  the  purpose 
of  preventing  hostilities,  be  liberated  from  confinement 
without  having  been  indicted  by  a  grand  jury,  it  does 
not  follow  therefrom  that  he  has  committed  no  crime. 
He  may  have  been  guilty  of  grave  offences,  while  the 
government  may  not  have  deemed  it  necessary  to 
prosecute  him.  Clemency  and  forbearance  are  not  a 
just  foundation  for  a  claim  of  indemnity.  An  offender 
may  not  have  been  indicted,  because  the  crime  com- 
mitted, being  purely  a  military  crime,  or  a  crime  against 
martial  law,  may  not  have  come  within  the  jm'isdiction 
of  civil  tribunals.  In  such  a  case,  the  arrest  and  im- 
prisonment, founded  on  martial  law,  justified  by  mili- 
tary necessity,  cannot  be  adjudicated  by  civil  tribunals. 
If  the  person  so  arrested  is  the  subject  of  a  foreign 
power,  and  claims  exemption  from  arrest  and  custody 
for  that  reason,  he  can  have  no  right  to  indemnity  under 
any  circumstances  by  reason  of  being  an  alien,  until  the 
fact  of  his  alienage  is  made  known  to  the  government. 
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His  claim  to  indemnity  thereafter  will  depend  on  a  just 
application  of  the  principles  already  stated."* 

"When  a  claim  of  a  foreigner  is  presented  for  exam- 
ination, it  may  be  found  useful  to  make  investigation 
upon  the  following  questions  :  — 

1.  What  is  the  proof  that  the  claimant  is,  in  fact,  an 
alien  ? 

2.  Was  the  injury  complained  of  caused  by  the  war- 
like operations  of  the  Union  army  or  navy  ? 

3.  Whether  he  has  given  any  aid  and  comfort  to 
the  enemy? 

4.  Whether  he  has  been  naturalized,  or  has  taken 
the  initial  steps  for  that  purpose  ?  ■!■ 

5.  Whether  he  has  exercised  the  elective  franchise 
in  any  State,  or  in  the  United  States  ? 

6.  Whether  he  has  acquired  a  domicile  in  the  Confed- 
erate States  ? 

7-  If  not,  whether  he  had  a  temporary  residence 
there,  and  whether  he  withdrew  himself  and  his  prop- 
erty, or  attempted  to  do  so,  within  reasonable  time  ? 
And  if  he  failed  to  do  so,  whether  his  failure  was  caused 
by  the  act  of  the  United  States,  or  of  those  acting  by 
authority  thereof? 

8.  Whether  he  had  a  merca-dUe  domicile,  or  a  house  of 
trade,  in  the  enemy's  country  ? 

9.  Whether  the  property  claimed  was  the  produce 
of  land  owned  by  the  claimant  in  the  hostile  districts? 


«  MilitETT  Arrests,  pp.  211, 212.  lOtb  edltioD.    See  Opini. 

on.  No.  367,  in  the  case  of 

ijn  Sherwln,  a  subject  of  EDglnad,  p.  365.    Ibid,,  No. 

382,  in  the  case  of  Thee 

[orcnu,  n  Bubjeot  of  Franco,  p.  36S. 

t  Bj-  proclnmntlon  8  Mn7,  1803  Preetdent  Lineolu  diBallc 

ireigncrs  who  were  enrolled  smong  (he  militory  forces 

ore  of  lawful  ago  for  such  service,  and  liad  made  the  u 

rniijDlion,  and  who  should  be  found  within  the  Slalea 
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10.  Has  the  claimant  violated  any  law  of  the  United 
States,  having  reference  to  his  own  conduct,  or  to  the 
property  in  question  ? 

11.  Is  there  any  treaty  between  the  United  States 
and  the  country  to  which  the  claimant  owes  allegiance, 
whereby  the  claimant's  rights  are  excepted  from  the 
general  law  of  nations  and  of  war  ? 

12.  Is  there  any  statute  of  the  United  States  au- 
thorizing compensation  to  aliens  for  the  injury  com- 
plained of? 

13.  Is  there  any  appropriation  of  money  applicable 
by  law  to  the  satisfaction  of  the  claim  proposed  ? 
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[Tub  followlDS-  opinions,  priTiarcd  by  the  author  while  Solicitor  of  the  War  Dcpnrt- 
tione  of  the  appUcfltlou  of  Home  of  the  prinoiplea  stated  in  the  esaay  on  War  CMmg,] 

[No.  36.] 

HAESBERG  &  STEIFEL, 

Claimants  for  the  value  of  400  barrels  of  flour  captured  by  our  troops  at 
Fredericksburg,  and  alleged  to  belong  to  that  firm. 

Opinion. 

Military  supplies,  proTJsions,  &c.,  have  been  frequently  captured  by  our 
troops  in  insurrectionary  districts,  and  used  for  the  support  of  the  ai'my. 
Such  supplies,  whether  the  property  of  loyal  men  or  of  the  enemy,  are  con- 
traband of  war,  and  are  subject  to  lawful  capture. 

Whether  the  claimants,  if  loyal,  are  entitled  to  indemnity  or  not  is  not 
now  material,  because,  no  appropriation  having  been  made  by  Congress  for 
payment  of  such  indemnity,  this  Department  has  no  authority  to  allow  or 
pay  the  same. 

(Signed)  WILLIAM  WHITING, 

Solicitor  of  the  War  Separiment. 
April  20,  1663. 

[No.  55.] 
J.  W.  SEAVEE, 

Petitioner  for  an  order  allowing  him  to  collect  a  debt  of  $32,000  from 
L.  N.  Lane,  of  New  Orleans,  a  registered  enemy  of  the  United  States. 


owner  of  the  property  comes  within  the  provisions  of  the  6th  and  7th 
IS  of  the  Act  of  July  17,  1862,  ch.  193. 
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In  this  case,  it  is  the  duty  of  the  President  to  seize  such  properly,  and  by 
proceedings  in  rem  to  have  it  converted  into  money  and  paid  over  to  the 
Treaaurer  of  the  United  States. 

There  ia  no  provision  in  the  Act  saving  the  rights  of  creditors ;  but  all 
conveyances  made  against  the  express  provisions  of  this  Act  are  void  in 
law.  A  conveyance  such  as  is  requested  would  be  void.  The  Secretary  haa 
no  power  to  set  aside  an  Act  of  Congress,  and  cannot  sanction  such  convey- 
ance, however  strong  the  equity  of  the  case  may  be. 

The  precedent  would  be  a  dangerous  one,  even  if  the  law  would  sanction 
it,  as  the  door  would  be  open  to  innumerable  frauds  and  evasions  of  the 
confiscation  laws. 

The  recnedy  of  the  petitioner  is  by  application  to  Congress. 

(Signed)  WILLIAM  Whiting, 

Solicitor  of  the  War  Department. 
March  6, 1663. 

[No.  88.] 
A.  KERNAHAN. 

The  Hon.  Secretary  of  State  enclosed  letter  of  Lord  Lyons  relative  to  the 
elahn  of  A.  Keroahan,  a  British  snbject,  for  property  seized  by  order  of 
General  Butler. 

Memoranbum. 
Kernahan  appears  to  have  aided  and  abetted  the  enemy  in  several  ways, 
and  to  have  forfeited  all  claim  to  be  treated  as  a  neutral  British  subject. 
(Signed)  W.  W. 

[No.  95.] 

Claim  against  Confiscated  Property. 

W.  &  C.  K.  HERRICK. 

Claimants  against  the  confiscated  property  of  Bloomfield  &  Steel,  of  New 

Orleans. 

Opinion. 

I  am  not  aware  of  any  provision  of  the  Statutes  of  the  United  States 

which  would  authorize  you,  as  creditors  of  Bloomfield  &  Steel,  to  recover 

your  claims  from  the  United  States  out  of  the  proceeds  of  the  property  of 

such  debtors  after  it  has  been  lawfully  confiscated. 

(Signed)  William  Whiting, 

SolidioT  of  the  Wiw  Departmetd. 
April  18, 1863. 

See  letter  to  Herrick  of  April  18. 
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[No.  117.] 

CLAIM  FOE  CORN  CONDEMNED. 

Claim  of  H.  H.  Thompson  for  piooeeds  of  5607  bushels  of  eor 
demtied  as  lawful  prize,  and  forfeited  to  the  United  States. 

By  Samuel  H.  Treat,  District  Judge,  Southerri  District,  Illinois. 
Lawrence  Weldon,  Esq.,  District  Attorney. 

Opinion. 

It  appears  from  the  papers  in  this  case,  that  "in  an  espedition  se 
through  Southeastern  Missouri,  our  troops  captured  a  quantity  of  c 
property  of  a  rebel  (one  Shelby  Thompson) ;  that  H.  H.  Thompsc 
ilaimant,  was  captured  as  a  rebel,  having  been  caught  near  the  samt 
in  which  the  corn  was  seized,  and  which  belonged  to  a  relative  of  hi 
in  the  rebel  service. 

The  corn  was  appropriated,  m  is  usual  in  such  cases,  to  the  use 
army.     Subsequently,  on  the  22d  October,  1861,  ai 
have  been  filed,  in  the  District  C      t    f  th   Unit  d 
District  of  liiinois,  against  th  bj  L  w 

torney  of  the  United  States  fo  th  t  d  t  t  d 
sha!  of  the  United  States  had  t  h  d  607  b  h 
be  the  same),  upon  process  iss     d      i  f 

How  the  corn  came  to  he  rem      d  f         M 
appear ;  hut  it  is  probable  th  t 
and  was  used  by  them  as  part    f  tl 

The  legal  proceedings  in  thi  i  1th 

under  the  provisions  of  the      At  fi      t     p    p    t 

reotionary  purposes,"  approved  A  g     t  6   1861 

Whether  the  property  captu    d  cam        tl       th    p 
is  not  shown  upon  the  eviden  t  d  t    pp       t! 

the  corn,  though  himself  a  reb  1  p      has  d       Id  k  pt 
it  for  the  purpose  of  aiding  th       b  11  th       1   1 

It  appears  that  the  corn  wa    f       d         th     f    m     h  r  might 

have  been  raised,  and  for  all  that  appears,  it  may  have  been  the  intention 
of  the  owner  to  prevent  its  being  used  by  rebels,  or  in  aid  of  the  rebellion. 

That  the  property  waa  lawfully  captured,  on  other  grounds  and  by  other 
authority  than  that  claimed  in  this  statute,  is  not  material  to  the  rights  of 
this  claimant,  who  can  maintain  his  claim  only  under  this  statute. 

The  next  question  is  as  to  the  claim  of  H.  H.  Thompson. 

He  was  arrested  as  a  rebel,  hut,  though  discharged,  there  Is  no  evidence 
of  his  loyalty. 

The  information  was  filed  by  the  United  States  Attorney,  in  accordance 


ues,  to  the  use  of  the 
information  appears  to 
It  t  f  th  Southern 
W  Id  D  trict  At- 
pp  th  the  Mar- 
h  1  f  m  (p  umed  to 
f       dlb  1 

t    III  does  not 

rt  d  th  th     1     th  captors, 
ppl 
1th       b        nstituted 


f  that  Act 


mployed 
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with  the  3d  section  of  the  Act  above  cited,  which  provides,  "  That  the  At- 
torney-General, or  any  District  Attorney  of  the  United  States  in  which  eaid 
property  may  at  the  lime  be,  may  institute  the  proceedings  of  condemna- 
tion, and  in  such  case  Iheij  shall  be  wholly  for  the  benefit  of  the  United 
States.  Or  any  pereon  may  file  an  information  with  such  Attorney,  in 
which  ease  the  proceedings  shall  be  for  the  use  of  such  informer  and  the 
United  States  in  equal  parts." 

Theie  is  no  provision  in  this  Act  for  the  substitution  of  an  informer 
for  the  Attorney  of  the  United  States  after  an  information  has  been  filed, 
and  a  fortiori  after  condemnation. 

The  Attorney  of  the  United  Slates  must  be  presumed  to  have  intended  to 
perform  his  official  duty  in  filing  the  information  as  required  by  law.     By 

hhf  d  hC  yflUdS 

hUd  p  b  dl  h  d,dhb 

alllm       dp  hUdS  f         blffhal        fh 

pptjpdd       dmdd  p  dh 

th  hll  hlfdllhhl 


S           h 

mpl      d  b) 

h 

11 

lip           1 

h    hi 

il 

ai       h 

y      pph 

P 

d  f   m    h 

b        ill  d  b         hll  In 

h    1     f  1  f  f  11  b  1 

f  5  h  b  11 

q  hi      h       h       f     q 

Idbyp  h        jdlp 

Th        J  1  p    p  f    h 

p       d  I  m        fh 

J    f      b  11  h     b 

cl  fppy  dhyp 

11  h  d 

p    p     y      gh   b    f      d     Th 
pi  f  b  11  g  1     ~     p 

to  deprive  the  enemy  of  such  things  ai 
in  carrying  on  war. 

If  such  property  be  seized  by  the  civil  authority,  aa  by  the  Marshal  of 
the  United  Stales,  there  would  be  great  propriety  in  requiring  it  to  be  con- 
demned by  civil  tribunals,  as  title  would  not  otherwise  pass  ;  but  it  cannot 
be   deemed  requisite  that  after  lawful  capture  has  been  made  by  military 

46 


bl      1 

h    Id  b  ; 

dp           h 

dp 

11             Id 

b  11         b 

b        h 

ly 

P          d 

p 

hkely  to  be 

1    1 
applied  to  their 
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forces  in  the  army,  the  civil  authorities  ehould  recapture  it,  or,  in  the  words 
of  the  statute,  "  That  it  shall  be  the  duty  of  the  President  to  cause  the  same 
to  be  seized,  eonfiscaled,  and  condemned." 

If  this  view  of  the  statute  he  erroneous,  if  all  captures  of  jiersoual  proper- 
ty on  land  byniilitary  forces  must  also  he  seized  by  the  Marshal,  confiscated 
I        d  m     1    h       h    P      d       m  mm  lawsuit  eiery  time  a 

dlmf  p  bhlf  ra  stack  of  forage 

fral  m  dhm         h         h&  f  ry  with  an  aimj  of 

f  h  1  f    d  h         Id  h    h        OMSions   the\   ha-,  b 

p       d  d      f        J    g  h  aid  of,  and  11  im- 

p  bl 

Ahl  h  pf  hhp      eedmg  in  Court,  as 

b  d  Id        m    1        h  h        f  was  unnecessary, 

d       h       J      fi  Th       Ij         1  ff  could  have  was  to 

mak  dd  hUd  fh        hih  was  already  legally 

dj     1     h 

Th      1    ra        h  dp       d    f    h  d  fr    ts  of  his  legal  pro- 

d  if    h  bj  hi,  there  is  no  appro- 

priation from  which  this  Department  would  feel  at  liberty  to  pay  the  some. 
It  is  recommended  that  payment  be  refused. 

(Signed)  William  Whitino, 

Solicitor  of  ike  War  Department. 
April  24,  1863. 

[No.  195.] 
CROW,  WYLIE,  &  CO. 

The  Secretary  of  State  asks  attention  to  the  enclosed  copy  of  a  note  from 
Lord  Lyons  relative  to  certain  lumber  at  Pcnsacola,  the  property  of  Messrs. 
Crow,  Wylie,  &  Co.,  of  Liverpool,  who  desire  to  remove  the  same,  it  having 
been  bought  before  the  outbreak  of  the  war  and  the  establishment  of  the 
blockade. 

Opinion. 

There  is  not  Bufficient  or  satisfactory  evidence  that  the  title  to  the  lumber, 
&c.,  was,  at  the  time  when  hostilities  commenced,  legally  vested,  in  part  or 
in  whole,  in  the  claimants. 

There  was  an  efficient  blockade  upon  Pensacola  before  any  attempt  to 
export  said  timber,  &c.,  was  made  by  or  for  said  claimants,  of  which  they 
had  notice,  and  which  still  remains  in  force. 

For  these  and  other  reasons,  I  recommend  that  this  De])arlmer.t  decline 
to  interfere  in  relation  to  the  claim  of  Messrs.  Crow,  Wylie,  &  Co. 

(Signed)  William  Whiting, 

Solicitor  of  the  War  Department. 

May  28,  1863. 
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[No.  332.} 

Claim  for  Seized  Property. 

MES.  EUGENIA  P.  BASS. 

Claimant  for  property  takeu  by  the  United  States  army  from  her  plantatioR 
in  Mississippi,  foi  the  public  service. 

Opinion. 

Mrs.  Eugenia  P.  Baes,  claimant  against  the  United  Statea  for  property 
alleged  to  have  been  taken  by  the  forces  of  the  United  States  from  her 
plantation  in  Mississippi,  m  February  Bad  April,  ISGS. 

The  only  evidence  offered  in  support  of  the  claim  of  Mrs.  Bass  is  her 
own  affldsTits,  in  which  she  testifies  to  her  belief  of  facts  of  wliich  she  has 
been  informed. 

From  this  testimony,  it  would  appear  that  the  forces  of  the  United  Statea 
have  captured  eeitain  mules,  oxen,  beef  cattle,  ba.eon,  chickens,  potatoes, 
wines,  sheep,  horses,  cotton,  &c.,  in  the  months  of  February  and  April, 
1863,  from  the  plantation  of  the  claimant  in  the  State  of  Mississippi. 

That  thia  pioperty  was  captured,  would  appear  probable  from  the  fact 
that  receipta  were  demanded,  as  the  claimant  i^ays,  and  were  refused.  The 
items  charged  are  not  known  by  the  aiHant  to  be  correct,  eiiher  as  to 
quality,  quantity  or  value  of  the  things  alleged  to  have  been  taken.  Her 
testimony  is  in  accordance  with  the  beat  information  she  can  obtain,  as  she 
alleges. 

Her  loyalty  to  the  United  States  is  averred,  and  in  confirmation  she  pro- 
duces a  copy  of  an  oath  alleged  by  her  to  have  been  taken  voluntarily  and 
subscribed ;  and  she  also  produces  a  certificate  of  permission  given  by  Gen- 
eral Grant  to  ship  and  sell  certain  cotton. 

But  the  property  captured  had  been  seized  in  February  and  April,  1863, 
and  the  oath  does  not  purport  to  have  been  taken  until  some  weeks  after- 
wards, viz.,  May  22  1863 

The  permission  of  G  1  G  d  ted  S  p    mb        863         d  h 

it  is  obvious  that  nhh        h  hp  p  lljljf 

the  claimant  in  th  p  d  p  d  F  b  n  1  Ap  il  Th  h 
merely  pledges  MrB  lalyfm       daf        hd         h        fb 

does  not  allege  that   hhlb       Ijalp  1  h       hldk 

no  part  with  the  rblp  h        mimjh        b  Ij 

taken,  pledging   hef  ijlwh  w  ^IPJ 

which  had  been  pre  Ij      p        d 

In  relation  to  the  pm  gbjG  IG  him  11 

cotton  she  then  had,  no  evidence  is  offered  to  show  what  representations 
were  made  to  him,  whereby  that  permit  was  issued,  nor  is  it  probable  that 
he  intended  to  have  such  permit  used  as  evidence  to  sustain  the  present  claim. 

Wo  report  has  been  asked  for  or  obtained  from  the  military  authorities 
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by  whom  the  capture  is  alleged  to  have  been  made,  and  it  would  be  im- 
practicable to  protect  the  ri^iits  of  the  government  if  this  case  were  to  be 
adjudicated  on  the  evidence  as  it  now  stands. 

If  property  of  the  character  above  named  is  seized  by  the  forces  of  the 
United  States  in  time  of  mar  in  a  belligerent  district,  it  is  a  fair  presumption 
that  it  has  been  lawfully  captured.  It  is  true  that  this  presumption  may  be 
overcome  by  proof.  Hutif  property  contraband  ofwar  has  been  captured  in  a 
district  which  is  engaged  in  a  territorial  civil  war  against  the  United  States, 
even  if  the  owner  of  it  is  friendly  to  the  United  States,  and  if  he  has  taken 
no  part  in  the  rebellion,  I  am  not  prepared  to  say  that  he  has  any  legal  claim 
for  indemnity  therefor,  without  further  legislation  by  Congress.  Congress 
has,  as  yet,  made  no  appropriation  for  payment  of  such  claims. 

For  the  reaeona  therefore, 

i.  That  the  proof  of  quality,  quantity,  and  ownership  of  the  property  in 
question  is  insufHcient ; 

2.  That  the  loyalty  of  the  claimant  at  the  time  tho  property  was  taken  is 
not  sufficiently  proved ; 

3.  That  if  these  two  points  were  established,  there  will  still  he  no  legal 
claim  for  indemnity  for  property  contraband  of  war  captured  in  a  belligerent 
district ; 

4.  And  that  there  is  no  appropriation  in  this  Department  which  can  be 
applied  to  the  liquidation  of  such  claims,  — 

I  recommend  that  the  claim  of  Mrs.  Bass  be  not  allowed. 

(Signed)  Wir-LiAM  Whiting, 

Solicitor  of  the  War  Department, 

[No.  361.] 
INDEMNITY  TO   FRENCH  SUBJECTS. 

The  Secretary  of  State  forwards  a  translation  of  a  communication  of  Vis- 
count Treilhard,  who  writes  on  behalf  of  the  French  Minister  respecting  the 
claims  of  some  French  residents  of  New  Orleans,  from  whom  the  Federal 
authorities  ate  alleged  to  have  forcibly  taken  arms  which  have  not  been 

Opmios. 

The  communication  addressed  to  the  Secretarj-  of  State  from  the  Lega- 
tion of  France,  asking  attention  to  the  claims  of  certain  French  residents 
of  New  Orleans,  has  received  a  careful  examination.  The  statements  of  loss, 
and  consequent  claims,  are  preferred  by  four  persons,  viz. ;  — 

1.  Pierre  Mattie. 

2.  A.  Chifevre. 

3.  B.  Phillipe,  and 

4.  J.  Gilbaux. 
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From  the  report  of  the  Provost  Marshal-General  in  New  Orleans,  it  appears 
that  all  the  persons  named  above  are  unknown  to  the  Consul  of  France  at 
New  Orleans,  and  that  in  the  f  A  o     e,  Chievre,  and  Phillipe,  no 

evidence  has  been  produced  Id  b     p    cured,  either  of  the  identity, 

citizenship,  conduct,  or  losses    f    h        p  I  cannot,  therefore,  recom- 

mend any  action  in  regard  thm  bps         "m         d"he  present 

state  of  the  proofs. 

In  regard  to  the  case  of  J    G  Ibaux        appe        f    m    h  dence  and 

])apers  submitted  that  the  or    !        k      f    n  1  p  h      7th  May, 

1862,  were  contraband  of  wa     a  d  u  te    1  d      p       f       h      q    pment  of  a 
Confederate  battery ;  that  hehubn  d        mli  P<5  furnish- 

ing to  the  Confederates,  good     famlha  dn        h     ime  of  the 

occupation  of  New  Orleans  by  the  fo  f    1      U       d  Sta  h       h 

goods  taken  from  liis  shop,  as  above  d   w  r        1  ts  d  f 

the   equipment  and  service  of  cavalrj     f   h     L        da  d  f      1 

that  the  whole  value  of  the  goods   s      ak  d    f  b  b 

thousand  dollars,  as  represented  bysdlm         wld  bmhf 

any,  in  excess  of  two  hundred  dollars. 

There  is  no  proof  of  the  nationality  fhlmt,  h  hgd 
taken  were  his  pro|ierty,  and  he  seem    toh         ffd  hhh 

might  otherwise  have  hod  to  favorabl  d  a      F       h     tiz  n 

by  violation  of  his  duty  as  a  neutral,      d  by     d    g   h    r  b  11  I         Id 

say,  also,  that  even  if  the  results  of  further  inquiries  ah     Id  h     f         bl 
to  the  several  claimants  above  named,  this  Department  w  uld  b  bl 

satisfy  those  claims,  as  there  is  now  no  appropriation  i  1  f    m 

which  they  could  lawfully  be  paid. 

(Signed)  Willia     «  h 

Solicitor  of  the  "^      Dp      raent 

December  5,  1863. 


[No.  337.] 
CAPTAIN  SHERWIN. 


The  Secretary  of  State,  June  10,  1863,  addressed  a  letter  to  the  Secre- 
tary of  War,  requesting  the  opinion  of  the  Solicitor  of  the  War  Depart- 
ment in  reference  to  a  reply  to  Lord  Lyons's  note  of  May  27,  in  relation 
to  the  case  of  Captain  Sherwin, 

On  the  1st  of  July,  1863,  Mr.  Whiting  aubmitt*d  to  the  Secretary  of 
State  his  views  oa  the  subject  m  an  opinion  in  extenso,  which  is  on  record. 

On  the  Ilth  of  November,  1863,  the  Secretary  of  State  communicated 
a  copy  of  a  note  from  Lord  Lyons,  in  which  he  renews  the  demand  for  ade- 
quate compensation  in  the  case  of  Captain  Sherwin,  and  suggests  its  refer- 
ence to  Mr.  Whiting  for  e: 
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The  Hon.  William  H.  Seward, 

Secretary  of  State. 
Sir  :  The  letter  addressed  by  you  to  the  Hon.  Edwin  M.  Stanton,  Secre- 
tary of  War,  dated  June  10,  1863,  has  been  referred  to  me,  in  which  you 
did  me  the  honor  to  request  any  suggestions  that  might  occur  to  the  Solici- 
tor of  the  War  Department,  with  a  view  of  answering  Lord  Lyons's  note  of 
the  27th  ultimo,  in  relation  to  the  case  of  Captain  Sherwin,  an  alleged  British 
subject. 

The  pressure  of  other  engagements  has  prevented  an  earlier  reply.  I 
now  submit,  with  great  deference  and  respect,  the  following  memoranda  for 
your  consideration. 

I  hare  the  honor  to  be,  sir, 

Your  obedient  servant, 
(Signed)  William  Whitinq, 

Solicitor  of  the  War  Department . 

A  claim  against  the  government  of  the  United  States  having  been  made 
by  Her  Majesty's  government,  in  behalf  of  Captain  John  Sherwin,  an  alleged 
British  subject,  for  damages  suffered  by  him  in  consequence  of  an  arrest 
and  detention  by  military  authority,  in  a  time  of  active  hostilities,  during  a 
rebellion  involving  a  large  portion  of  the  inhabitants  of  this  country,  and 
there  being  no  question  of  the  fact  that  such  arrest  and  imprisonment  were 
so  made,  and  that  he  was  disohnrged  therefrom  without  being  held  to  answer 
over  to  any  indictment  of  a  grand  jury,  and  that  such  imprisonment  was,  to 
a  certain  extent,  injurious  to  him,  the  question  remaining  to  be  determined 
is,  whether  he  is  entitled,  through  the  agency  of  Her  Majesty's  government, 
to  claim  indemnity  from  the  United  States. 

To  establish  such  claim.  Captain  Sherwin  must  offer  reasonable  proof  that 
he  was,  at  the  time  of  his  arrest,  a  British  subject. 

In  recuri'ing  to  the  evidence  on  that  point,  it  will  be  observed  that  there 
is  no  allegation  in  the  letter  of  the  Hon,  William  Stewart  to  the  Hon.  Wil- 
liam H.  Seward,  Secretary  of  State,  that  Captain  Sherwin  was,  or  ever  had 
been,  a  British  subject. 

An  examination  of  the  correspondence  will  show  that  it  was  not  until  the 
27th  of  May,  1863,  and  in  the  letter  of  Lord  Lyons  of  that  date,  that  the 
fact  of  Captain  Sherwin's  citizenship  for  the  first  time  appeared  to  be  as- 
sumed or  taken  as  true. 

In  addition  to  this  circumstance,  which,  doubtless,  may  be  attributable  to 
accidental  oversight,  no  evidence  is  offered  of  the  clearances  or  other 
papers  connected  with  the  voyage  of  the  Rowena,  and  of  the  Dixie,  in 
which  Captain  Sherwin  had  saEed,  being  American  ships  trading  with 
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American  port*,  whereby  he  might  show  whether  he  had  or  had  not  repre- 
Eented  himself  as  a  British  subject. 

The  fact,  however,  on  which  much  reliance  is  placed,  making  it  more 
necessary  that  proof  of  nationality  should  be  furnished,  is  this,  namely  ; 
that  at  the  time  of  hia  arrest,  and  during  the  whole  period  of  his  imprison- 
inent,  he  did  not  make  known  to  this  government  that  he  claimed  to  be  a 
subject  of  Great  Britain,  and  did  not  request  his  release  on  that  ground. 
Supposing,  however,  proof  should  be  satisfactory  on  that  question,  other  facts 
must  then  be  considered. 

It  appears  from  the  evidence  in  the  possession  of  the  War  Deportment, 
that  Captain  Sherwin,  in  the  year  1862,  was  engaged  in  a  ciandesflne  and 
unlawful  manner  in  taking  on  board  of  a  ship,  navigated  by  him  and  called 
the  Dixie,  and  in  transporting  from  Eeedy  Island,  in  Delaware  Eiver,  cer- 
tain persons  whom  he  had  reasonahle  cause  to  believe  and  to  know  were 
public  enemies  of  the  United  States,  for  the  purpose  of  enabling  them  to 
join  those  who  were  in  arms  against  the  government. 

He  left  the  port  of  Philadelphia  without  having  obtained  license  to  cai-ry 
passengers ;  be  reported  to  the  revenue  cutter  which  overhauled  hia  vessel 
after  leaving  port,  that  he  had  no  passenger  on  hoard  ;  but  after  that  time  he 
took  up  five  persons  at  the  island  aforesaid,  who  were  notorious  secession- 
ists, end  who  had  been  secreted  several  days  ;  carried  them  out  of  the  country, 
and  transferred  them  at  sea  to  a  vessel  bound  for  Nassau,  N.  P.,  with  a 
view  of  enabling  them  to  join  their  confederates  in  the  rebellious  States, 
or,  at  least,  with  the  intention  of  enabling  them  to  escape  the  performance  of 
their  legal  obligation  to  serve  as  a  part  of  the  forces  of  the  United  States 
in  the  present  war,  they  being  subject  to  be  drafted  therein  according  to  law. 

These  proceedings  were  in  direct  violation  of  the  lawS  of  the  United  States 
and  the  Proclamation  of  the  President,  and  were  acts  of  hostility,  according 
to  the  law  martiah 

Having  arrived  at  Nassau,  Captain  Sherwin  there  sold  his  vessel,  returned 
to  Philadelphia,  and  purchased  another  vessel. 

Under  these  circumstances  there  was  good  and  reasonable  cause  known  to 
the  government  for  suspecting  and  believing  that  Captain  John  Sherwin  was 
aciively  engaged  in  aiding  and  abetting  public  enemies  of  the  United 
States  to  gainaccessto  their  allies,  or  at  least  to  avoid  a  duty  which  they  were, 
if  loyal  citizens,  legally  bound  to  perform,  while  at  the  same  time  he  was 
violating  the  municipal  laws  thereof,  in  associating  with  those  who  were 
friendly  to  the  insurgents,  if  not  themselves  active  participants  with  them. 

The  nature  of  the  cargo  of  the  Kowena,  her  place  of  destination,  taken 
in  connection  with  the  former  voyage  to  Nassau,  and  the  sale  of  his  vessel 
in  a  port  which  has  furnished  shelter  and  protection  to  the  armed  cruisers 
of  the  secessionists,  and  is  the  chief  nucleus  to  which  those  persons  resort 
who  violate  the  Proclamation  of  Her  Majesty  and  the  blockade  of  the  south- 
ern coast  of  the  United  States ;  and  the  other  features  of  Captain  Shenvin'a 
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proposed  expedition,  bo  plainly  indicated  his  intention  of  renewing  hia  former 
offenees,  aa  to  afford  justifiable  cause  for  the  seizure  of  his  vessel,  and  the 
ari'est  and  detention  of  his  person  in  time  of  ciril  war. 

Under  these  circumstances.  Captain  Sherwin  was  arrested  as  a  military 
prisoner,  for  the  purpose  of  preventing  him  from  continuing  in  hostile  prac- 
tices against  the  United  States,  and  having  been  detained  until  it  was 
believed  that  he  might  again  be  set  at  liberty  without  endangering  tha 
public  safety,  and  that  he  would  thereafter  refrain  from  repeating  his  former 
offences,  he  was  then  discharged  without  puniahmenL 


[No.  362.] 

Indemniiy  to  a  French  Subject. 

THEODORE  MOEEAU. 

The  Secretary  of  State  invites  attention  to  the  letter  of  the  French  Min- 
ister, relative  to  the  complaint  of  Mons.  Theodore  Moreau,  a  French  subject, 
tenant  of  one  of  the  houses  of  Mr,  Slidell,  at  New  Orleans,  who  finds  him- 
self constrained,  in  consequence  of  the  conscription  law,  to  pay  a  second 
time  to  the  Federal  authoi-itiea,  rents  satisfied  by  him  up  to  the  expiration 
of  his  liability  to  Mr.  Slidell. 

Opinion. 

In  regard  to  the  claim  of  Theodoi-e  Moreau,  presented  by  the  Minister 
of  France  to  the  Secretary  of  State,  I  have  the  honor  to  submit  that,  upon 
examination  of  the  documents  laid  before  me,  I  find  the  facts  to  be  as  fol- 
lows :  — 

Theodore  Moreau,  a  French  citizen  (and  now  resident  in  Paris),  has  through 
his  agent,  one  Dumargeau,  occupied  for  purposes  of  trade,  a  store  in  New 
Orleans,  No.  36  St.  Chailes  Street,  belonging  to  Mr.  John  Slidell.  This  agent 
now  complains  that  on  the  second  day  of  July,  he  was  compelled  to  pay  to 
Captain  McClure,  Quarter-master  in  the  service  of  the  Uuiled  States,  the 
sum  of  $480,  aa  rent  for  said  property  from  November  1,  1862,  to  July  1, 
1863,  eight  months,  at  the  rate  of  $60  per  month,  "  although  he  had  a  writ- 
ten lease"  from  Mr.  Slidell  "arranged  for  by  notes." 

He  further  alleges  that  he  refused  to  pay  this  rent  to  the  Quarter-master, 
when  it  was  demanded,  but  was  compelled  to  pay  under  protest,  because  his 
store  was  forcibly  closed  by  military  order.  He  does  not  allege  any  loss  or 
damage  arising  from  such  closing. 

This  claim  was  referred  to  the  general  commanding  the  Department  of 
the  Gulf  for  esamination,  and  the  report  made  by  bis  order  shows  that  this 
property,  No.  36  St.  Charles  Street,  New  Orleans,  had  been  leased  by  Mr. 
John  Slidell  to  Mr.  T.  Moreau  for  a  term  of  years;  that  this  term  expired 
November  1 ,  1862,  and  that  Captain  McCiure,  Quarter-master  then  in  charge, 
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made  a  contract  with  Moreuu's  agent,  Dumargeau,  to  let  it  to  him  at  a 
reduced  rate,  viz.,  at  $60  per  month,  instead  of  $150  per  month,  which  had 
been  the  stipulated  rent  up  to  that  time  ;  that  Moreau's  agent  occupied  the 
premises  from  November  1,  1862,  to  July  1,  1863,  in  pursuance  of  the  said 
contract.  He  was  then  called  on  to  pay  the  rent  for  the  eight  months  which 
had  elapsed,  viz.,  f  480 ;  but  this  he  refused  to  do. 

This  refusal  continuing,  on  the  second  day  of  July,  the  Quarter-master 
ordered  the  guard  to  close  the  store.  This  was  done.  On  the  third  day 
of  July  Mr.  Dumargeau,  aa  Moreau's  agent,  paid  the  rent,  and  his  store  was 
again  put  in  his  possession  without  damage  or  loss. 

It  further  appears  from  the  report,  that  at  or  about  the  time  of  the  espi- 
ration  of  the  lease  from  Slidell  to  Moreau,  viz,,  November  1,  1862,  Captain 
McClure,  the  Quarter-master,  having  charge  of  the  Property  Department, 
had,  under  the  order  confiscating  Slidell's  property,  received  from  his  agent 
the  lease  referred  to  and  several  of  the  notes  given  by  Moreau  in  advance 
payment  for  the  rent  of  tliis  and  an  adjoining  property,  amounting  to  $3125 ; 
and  as  Moreau  remained  in  occupation  of  the  premises,  his  agent  was  called 
on  to  pay  these  notes.  He  professed  inability,  "plead  poverty,"  and  the 
United  States  authorities,  upon  his  paying  $1500,  gave  him  up  the  whole 
of  the  notes,  amounting,  as  above  stated,  to  $3125,  tlius  releasing  him  from 
a  binding  pecuniary  obligation  to  the  exfent  of  $1625.  The  Quarter-master 
then  reduced  his  rent,  which  had  heen,  for  this  property,  $IoO  per  month,  to 
$60  per  month ;  and  it  is  the  enforced  payment  of  the  eight  months'  rent 
at  the  reduced  rate,  of  which  he  now  complains. 

The  evidence  shows  further,  that  this  Dumargeau  was  abusive  and  irri- 
tating in  his  language,  denying  the  light  of  the  United  States  authorities  to 
collect  the  rent,  and  defying  openly  their  power. 

It  is  not  claimed,  on  hehalf  of  Moreau,  that  he  has  as  yet  been  compelled 
to  pay  double  rent  to  any  one,  and  he  shows  no  pecuniary  damage. 

On  the  contrary,  it  does  appear  that  his  notes  to  the  amount  of  $1625 
have  been  surrendered  to  him  without  payment ;  and  his  rent  for  a  period  of 
eight  months  has  been  reduced  from  $150  to  $60  per  month,  being  a  saving 
of  $720  additional. 

It  may  be  remarked  that  Mr.  Dumargeau  alleges  that  this  lease  extended 
to  October,  1863,  but  Captain  MoClure  states  positively  that  it  expired 
November  1,  1862,  and  that  the  lease  itself  was  given  to  him  by  Slidell's 
agent  Even  if  the  term  specified  in  the  lease  had  not  expired,  Moreau's 
agent  —  by  contracting  with  Captain  MeClure,  paying  him  $1500  for  the  notes, 
and  receiving  a  surrender  of  the  balance  of  $1625,  and  entering  into  a  new 
contract  to  pay  to  the  United  States  $60  per  month  —  haa  lost  any  right 
that  he  might  have  had  under  the  original  lease,  even  if  his  own  statement 
of  the  time  he  true. 

Mr    Dumargeau  further  complains  that  the  rents  of  certain  parts  of  this 
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same  property  —  which  had  been  underlet  by  him,  and  for  wliich,  under  pro- 
teat,  as  above  stated,  he  has  now  paid  the  rent  to  the  United  States  —  have 
been  collected  by  the  Quarter-master,  from  the  under-tenants,  and  that  thus 
the  United  States  government  had  been  in  receipt  of  double  rent ;  but  he 
does  not  allege  that  he,  or  his  principal,  has  suffered  any  loss  of  tent  due, 
or  that  any  under-tenant  has  refused  to  pay  him  what  rents  might  ho  law- 
fully demanded. 

No  evidence  is  adduced,  on  the  part  of  Moreau,  to  support  this  lust  com- 
plaint, except  the  written  statement,  not  under  oath,  of  the  agent,  Dumar- 
geau.  And  these  allegations  are  fully  disproved  by  the  report  and  official 
statement  of  Capttun  McClure,  the  Quarter- master  in  charge. 

From  the  foregoing  statement,  it  appears  that  Slidell,  the  lessor,  a  well- 
known  traitor,  now  residing  in  France,  and  engaged  in  open  hostilities 
against  the  United  States,  la  the  owner  of  the  property  in  question  ;  that  it 
has  been  seized,  and  is  now  held,  as  enemy  property  by  our  military  forces; 
that  the  said  real  estate  had  been  leased  by  Slidell  to  Theodore  Moreau ; 
that  Moreau  had  given  Slidell  his  notes  in  advance,  for  payment,  or  security 
for  the  payment,  of  the  rent;  that  the  lease  expired  November  1,  1862,  and 
that  thereupon  all  right  of  said  lessee  ceased,  and  the  occupant  became 
tenant  under  the  United  States. 

A  part  of  the  notes  aforesaid,  amounting  to  the  sum  of  $3125,  have  been 
taken  into  the  possession  of  the  United  States  and  surrendered  to  the  lessee, 
without  even  making  a  payment  of  more  than  one  half  the  amount  thereof: 
so  that  while  he,  on  Ms  part,  has  enjoyed  the  full  consideration  of  the  bar- 
gain, he  has  not  performed  the  corresponding  obligation  to  pay  the  notes. 

It  appears  distinctly  that  Mr.  Moreau  has  not  been  called  upon  to  pay  his 
notes  a  second  time  to  the  Federal  authorities,  but  on  the  contrary,  as  above 
stated,  has  been  relieved  from  payment  of  a  considerable  proportion  of  the 
sum  for  which  he  had  given  his  obligation  to  Mr.  Slidell. 

The  hardaliip,  if  any,  exists  on  the  part  of  the  United  States,  who  have 
not  received  the  full  value  of  the  rents  due  to  them.  Since  the  lease  expired, 
the  occupant,  having  become  tenant  to  the  United  States  directly,  cannot 
complain  that  he  is  required  to  pay  rent.  StiU  less  is  such  compliunt  well 
founded,  if  it  be  considered  that  the  amount  paid  by  him  is  much  less  than 
what  he  was  to  pay  under  the  lease,  and  that  his  liabihty  to  pay  anything 
could  have  been  avoided  by  him,  by  giving  up  the  premises  to  their  rightful 
owner,  the  government  of  the  United  States, 

I  therefore  have  the  honor  to  recommend  that  no  allowance  should  be 
made  to  the  applicant. 

(Signed)  WILLIAM  WHITING, 

Solicitor  of  the  War  DeparimenL 
December  3, 18B3. 
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Claint  for  Cottott  seized, 

SIMON    QUEYEOUSE, 

A  French  subject,  claims  pay  for  fifty-six  bales  of  cotton  taken  from  him. 
by  the  United  States. 

Opinion. 

The  memorial  of  Simon  Queyrouae  shows  that  he  was,  in  September,  1862, 
an  alien  resident  in  New  Orleans,  within  the  lines  of  the  United  States  army ; 
that  at  some  time  previous  he  had  purchased  of  one  Lestrapes,  resident 
witiiin  the  rebel  Knes,  fifty  bales  of  cotton  ;  that  this  cotton  was  then  stored 
in  the  enemy's  country. 

In  May,  1863,  these  fifty  bales,  with  sis  others,  were  captured  by  the 
United  States  forces  under  command  of  Major-General  Banks. 

There  is  tlius  disclosed  a  case  of  apparently  unauthorized  trading  with 
the  enemy,  contrary  to  the  Proclamation  of  the  President  issued  August  16, 
1861 ;  end  by  virtue  of  that  Proclamation  this  merchandise,  if  brought  within 
States  not  in  inBurrection,  ot  if  captured,  would  be  forfeited. 

Under  the  Act  approved  March  12,  1863,  and  the  orders  of  the  Secretary 
of  War  made  in  pursuance  thereof,  captured  property  is  to  be  turned  over  to 
the  special  agents  appointed  by  the  Secretary  of  the  Treasury,  to  be  disposed 
of  by  them  according  to  law.  The  capture  complained  of  by  Mr.  Quejrouse 
was  made  since  the  passage  of  this  Act. 

I  cannot  advise,  therefore,  that  this  Department  interfere  with  the  disposal 
of  this  cotton  by  the  special  agents  of  the  Treasury  Department,  or  sanction 
any  claim  for  compensation  for  the  property  delivered,  or  to  be  delivered,  to 

(Signed)  William  Whiting, 

Solicitor  of  the  War  Department. 
December  5, 1863. 

[No.  410.] 
Senate  Resolution  oa  to  Enrolment  of  Slaves. 
Enrolment  of  slaves  in  MarjOand,  Delaware,  West  Vii'ginia,  Kentucky, 
and  Missouri. 

Resolution  of  the  Senate  inquiring  of  the  Secretary  whether  the  slaves  in 
the  above  States  have  been  enrolled ;  and  if  not,  why  not  ? 

Letter  to  the  Senate,  in  answer  to  the  resolution,  prepared  for  the  signa- 
ture of  Secretary  of  War  December  31,  1863. 

COPY  OF  LETTER. 

...    As  the  resolution  is  understood,  "  persons  held  to  service  or  labor 

by  the  laws  of  Delaware,  Maryland,  West  Virginia,  Kentucky,  and  Missouri " 
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are  slaves  still,  under  the  personal  control  and  possesaon  of  theii*  raastera, 
within  either  of  the  aforesaid  States,  under  the  laws  thereof. 

In  answer  to  the  inquiry  of  the  resolution,  the  Secretary  of  War  has  the 
honor  to  inform  the  Senate  that  such  slaves  have  not  been  enrolled  among 
the  military  forces  of  the  United  States,  under  any  provision  of  the  "  Act  for 
enrolling  and  calling  out  the  forces  of  the  United  Stales  and  for  other  pur- 
poses," approved  on  the  3d  day  of  March,  1863. 

In  answer  to  the  inquiry  "  why  such  enrolment  has  not  been  made  ?  "  the 
Secretary  of  War  has  the  honor  to  say,  that,  in  hi'  o  '   'o     th    1  f  th 

United  States  do  not  allow  the  enrolment  and  call    g  r\  f    1 

held  in  the   actual  possession  of  loyal  persons  wh     b  f    h 

United  States,  are  also  citizens  of  and  residen    in       h        f    h      f  d 

States.     Therefore  such  enrolment  has  not  been  m  d 

The  Act  of  March  3,  1863,  ch.  75,  restricts  th  Im  hi    b  d   d 

citizens  of  the  United  States,  and  persons  of  fo  b     h     h      h  11  h 

declared  on  oath  their  intention  to  become  oitiz  T      q  h 

there  is  any  power  to  enroll  slaves  under  the  pro  hi  h  y 

now  stand,  depends  on  the  construction  given         h         m  f   h 

United  Slates."     By  the  laws  of  each  of  the  Sta  m  d   n   1  1       n 

slaves  are  not  citizens  of  such  States,  nor  deem  d       h  Id   1        gh       f 
izens  of  the  United  States. 

By  the  opinion  of  the  State  Department,  as  stated  in  the  letter  of  Mr. 
Thomas,  then  Secretary  of  State,  to  Mr.  Eice,  dated  November  4,  1856,  it 
was  held,  "that  there  can  be  no  doubt  that  negroes  aie  not  citizens  of  the 
United  States." 

According  to  the  opioion  of  the  Hon.  Edward  Bates,  Attorney-General 
of  the  United  States,  dated  November  29,  1S62,  a  colored  man  may  be  a 
citizen  of  the  United  States,  and  therefore  competent  to  command  an  Amer- 
ican vessel.  But  no  opinion  has  been  expressed  by  him  whether  slaves  can 
or  cannot  be  deemed  citizens  of  the  United  States. 

In  the  case  of  Dred  Scott,  heard  before  the  Supreme  Court  of  the  United 
States  in  1856,  it  was  alleged  that  "  Dred  Scott  was  not  a  citizen  of  the 
State  of  Missotiri,  because  he  was  a  negro  of  African  descent,  his  ancestors 
were  of  pure  African  blood,  and  were  brought  into  the  country-and  sold  as 
negro  slaves ; "  and  on  these  facts,  it  was  pleaded  that  the  court  below  had 
no  jurisdiction.  The  Supreme  Court  sustained  the  plea,  and  decided,  "  upon 
the  whole,  therefore,  it  is  the  judgment  of  this  court  that  it  appears  by  the 
record  before  us  that  the  plaintiff  in  error  is  not  a  citizen  of  Missouri  in  the 
constitution,  and  that  the  Circuit  Court,  for  that  reason,  had  no  jurisdiction 
in  the  case,  and  could  give  no  judgment  in  it.  Its  judgment  for  the  defendant 
(Scott)  must  consequentiy  he  reversed,  and  a  mandate  issued  directing  the 
suit  to  be  dismissed  for  want  of  jurisdiction."  This  deeiaion  applies  to  a 
colored  person,  who,  having  once  been  a  slave,  then  claimed  his  freedom, 
but  was  denied  the  right  to  become  a  party  before  the  court,  because  he  was 
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not,  as  ttfi  court  held,  a  citizen  of  Missouri,  niid,  therefore,  not  a  citizen  of 
the  United  States. 

That  .decision  has  not  yet  heen.  reversed ;  and  if  persons  of  African  descent, 
being,  or  claiming  to  be,  free,  ai'e  not  citizens  of  any  States,  nor  of  the 
United  States,  a  fortiori,  slaves  of  similar  descent  would  not  be  construed 
by  the  same  court  as  citizens  of  the  United  States,  should  any  attempt  be 
made  to  enroll  them  as  such. 

The  laws  of  Congress  also  indicate  that  Elaves  within  the  loyal  States  mere 
not  intended  to  be  enrolled  in  the  forces  of  the  United  States. 

The  Act  known  as  the  Fugitive  Slave  Law,  approved  September  18, 
1850,  ch.  60,  is  still  in  force,  whereby  fiigitive  slaves,  from  either  of  the  afore- 
said loyal  States,  may  be  reclaimed ;  and  though  the  military  forces  of  the 
country  are  forbidden  to  do  so,  yet  peaceful  citizens  are  still  bound  by  law 
to  aid  in  a  prompt  and  efficient  execution  of  thia  slave  law,  by  recapturing 
and  returning  fugitive  slaves  to  their  masters,  whenever  their  services  are 
required  for  that  purpose. 

This  law  still  recognizes  the  right  of  the  slave  master  to  retain  or  to  re- 
gain possession  of  hia  slave  who  attempts  to  escape  from  personal  outrage, 
or  through  love  of  country,  seeks  to  join  the  army  of  the  Union. 

The  Act  of  1862,  approved  April  16,  for  abolishing  slavery  in  the  Dis- 
trict of  Columbia,  appropriated  money  to  pay  the  claims  of  slave  masters, 
thereby  showing  an  intention,  on  the  part  of  Congress,  to  recognize  their 
right  to  compensation  for  the  labor  and  service  of  slaves,  when  deprived 
thereof  by  law. 

The  Act  of  July  17,  1862,  ch.  195,  again  recognized  the  right  of  such 
masters  as  had  been  loyal,  had  not  borne  arms  against  the  United  States, 
or  given  aid  and  comfort  to  the  enemy,  to  regain  their  escaped  slaves. 

These  Acts  have  not  been  repealed.  They  are  inconsistent  with  the  treat- 
ment of  slaves  in  loyal  States,  as  citizens  of  the  United  States,  required  to 
be  enrolled  under  the  Act  of  1863. 

The  Proclamations  of  the  President  have  forborne  to  call  upon  slaves  of 
loyal  masters  in  loyal  States,  for  military  service,  without  the  assent  of 
such  masters.  Taking  into  view,  therefore,  the  authoritative  decision  of  the 
Supreme  Court,  the  legislation  of  Congress,  conservative  of  the  alleged 
rights  of  loyal  slave  owners,  and  the  previous  action  of  tile  Executive,  the 
Secretary  of  War  has  felt  constrained  to  forbear  to  enroll  slaves  in  the  mili- 
tary forces  under  the  provisions  of  the  Act  of  1863. 

That  the  government  has  the  right  to  call  into  military  service  every  subject 
owing  it  allegiance,  whether  citizen  of  the  United  States  or  not,  whether  bond 
or  free,  it  is  not  supposed  that  any  loyal  man  can  reasonably  doubt ;  and 
if  it  be  the  will  of  Congress,  it  has  the  power  to  exercise  that  right,  and, 
doubtless,  will  pass  such  laws  as  it  may  deem  proper  in  the  present  con- 
dition of  public  affairs. 
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[No.  433.] 
ALIENAGE. 

How  does  Bei'vice  in  the  Federal  or  Eebel  army  affect  the  plea  of  alien- 
age? 

J.  H.  Foster,  Paymaster,  Twenty-second  District,  Pennaylvftnia,  reports 
two  oases,  in  one  of  which  he  has  received  instructions  that  service  in  the 
rebel  army  does  not  deprive  a  man  of  tie  right  to  exemption  on  tlie  plea  of 
alienage  ;  while  in  the  otlier  he  is  told  that  service  in  the  Federal  army  does 
deprive  him  of  thatriglit,  andhe  a.sks  how  the  Board  should  act  on  these  cases. 

Opinion. 
Service  in  the  rebel  army,  by  an  alien,  does  not  make  him  a  citizen  of  the 
United  States,  nor  deprive  him  of  the  benefit  of  the  plea  of  alienage  against 
any  claim  of  this  government  for  military  service.  The  volunteering  of  an 
alien  in  the  army  of  the  United  States,  to  serve  for  a  given  period,  subjects 
him  to  all  the  rules  and  regulations  of  the  military  service,  during  the  term 
of  his  enlistment.  After  his  contract  of  enlistment  has  expired,  he  still  has 
the  rights  of  alienage,  as  against  the  United  States. 

The  Proclamation  of  the  Queen  gives  the  United  Slates  no  rights  over 
British  subjects,  though  its  violation  subjects  them  to  the  penalties  of  Brit- 
ish laws,  and  to  the  laws  of  war. 

(Signed)  William  Whiting, 

Solicitor  of  the  War  Department. 


[No.  448.] 
ALIENAGE. 

Colonel  Fry,  Provost  Marshal- General,  submits  the  case  of  two  deserters 
from  a  French  corvette,  who  have  enlisted  in  the  United  States  service  as 
substitutes,  and  who  are  claimed  by  the  French  consul  aa  French  subjects, 
and  deserters  from  the  French  service. 

Opinion. 
Aliens,  who  are  subjects  of  a  foreign  government,  having  voluntarily  en- 
listed in  the  service  of  the  United  States,  as  substitutes  for  drafted  men,  are 
not  entitled  to  be  discharged  from  such  service  by  reason  of  alienage ;  but 
may,  under  the  law  of  nations,  be  held  to  perform  their  engagements,  with- 
out giving  the  government  to  whom  their  allegiance  is  due  just  cause  of 
complainL 

(Signed)  William  Whiting, 

SoUcitoT  of  the  War  Department. 
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[No.  4G7,  a.] 

Opinion 

As  to  tie  proper  course  to  be  taken  in  behalf  of  soldiers  who  shot  deserters. 

LETTER  AND  ANSWER. 

WASHINfiTON  CITY,  1 

March  1^.  ISW.      ( 

Hon.  William  Whiting, 

Solicitor  of  War  Department, 
Dear  Sir:    I  have  just  received   a   letter  from  Thomas  Wilson,  Esq., 
Attorney  at   Law,  Davenport,   Iowa,   from   which   1   make    the   following 

"  You  remember  th*e  men  (soidiers)  who  shot  the  colored  man  in  Daven- 
port on  December  25,  1863.  I.  W.  Stewart  and  myself  are  for  the 
defence.  Frazer  (the  corporal)  pleaded  guilty  of  assault  and  battery,  and 
got  thirty  days  in  jail.  Snapp,  Company  H.,  Fifth  Iowa  Infantry,  who 
did  the  shooting,  has  a  change  of  venfle  to  Clinton  county.  Court  com- 
mences to-morrow  (March  6),  and  the  trial  will  possibly  commence  on 
March  19,  These  men  were  soldiers  actually  on  duty,  as  Provost  Guard 
from  Camp  McClellan.  Frazer  was  the  corporal  in  command,  and  com- 
manded the  arrest,  and  in  making  the  arrest  the  shooting  occurred.  This 
would  he  a  good  defence  in  Knapp's  case  before  a  military  cotvrt,  but 
not  before  a  civil  tribunal. 

"  We  wish  to  get  Knapp  turned  over  to  military  authority,  under  section 
30  Conscription  Act,  Ma>  3,  1863,  and  to  that  end  I  have  written  (in 
itnapp's  name)  to  General  Sull(,  who  refused  to  demand  him  from  the 
civil  authorities,  and  I  sent  the  communication  to  the  Adjutant  General 
United  Stites  Arm; 

'  I  then  made  the  same  demand  on  Lieutenant-Colonel  Greer,  who  trans- 
mitted it  direct  to  Adjutant  General  United  States  Army,  both  asking 
opinion  of  the  Solicitor,  Mr  Whiting,  of  said  section  30.  Three  weeks 
have  passed,  and  we  have  not  heard  from  it.  If  two  weeks  more  pass,  he 
will  have  been  tried  and  convicted  by  civil  court. 

"  Will  you  be  kmd  enough  to  see  Mr.  Solicitor  Whiting,  if  he  has  re- 
ceived the  communications,  and  will  answer. 

"  The  legal  proposition  is  this ;  — 

"  If  a  soldier  in  the  United  States  service,  amenable  to  the  articles  of 
WW,  engaged  in  performance  of  actual  duty,  undtr  the  command  of  an 
officer,  commits  one  of  the  crimes,  say  murder,  -mentioned  in  section  30,  in 
the  State  of  Iowa,  and  does  it  by  the  express  command  of  his  officer,  will  he 
be  taken  and  tried  by  a  military  court,  under  the  provisions  of  said  section 
30,  or  mil  he  be  allowed  to  remain  in  the  hands  of  the  civil  authority  ? 
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"  Mr.  Solicitor  Whiting  his  published  a  small  book,  being  tis  opinions  on 
military  arreits.  It  has  some  good  authorities  for  us  ;  will  you  be  kind 
enough  to  obtain  a  copy  for  ua,  to  be  used  on  the  trial,  and  send  to  me." 

An  early  answer  to  the  foregoing  will  much  oblige, 

Very  truly  yours,  &c., 
(Signed)  H.  PRICE. 


H.  Price,  Esq. 

Deak  SiK  ;  Yours  of  the  12th  instant  has  been  received,  containing  ex- 
tracts from  letter  of  Thomas  Wilson,  Esq.,  of  Davenport,  Iowa,  inquiring, 
"  If  a  soldier  in  the  United  States  service,  amenable  to  articles  of  war, 
engaged  in  performance  of  actual  duty,  under  the  command  of  an  officer, 
commits  one  of  the  crimes,  say  murder,  mentioned  in  section  30,  in  the 
State  of  Iowa,  and  does  it  by  the  express  command  of  his  officer,  will  he  ho 
taken  and  tried  by  a  military  court,  under  the  provisions  of  said  section  30, 
or  will  he  btrallowed  to  remain  in  the  hands  of  civil  authority  ?" 

In  answer  to  this,  and  other  inquiries  contained  in  your  letter,  I  have  the 
honor  to  reply,  — 

That  the  30th  section  of  the  Act  of  March  3,  1863,  ch.  81,  gives  jurisdic- 
tion to  general  courts  martial  and  military  commiaaions,  over  persona  in  the 
military  eervice  of  the  United  Istates  who  bemg  subject  to  the  articles  of 
war,  shall  have  committed  in  time  of  wai  msuriection  or  rebell  on,  either 
of  tlie  crimes  therein  enumerated  mclud  ng  the  crime  of  murder.  "  But 
this  jurisdiction  is  not  exclusne  of  hut  w  concurrent  with,  that  of  civil 
tribunals. 

Under  the  fifth  amendment  to  the  Constitution  no  person  shall  '  be  sub- 
ject, for  the  same  offence,  to  be  twice  put  m  jeopardy  of  life  or  limb." 
Therefore,  no  person  can  be  lawfully  condemned  by  any  court  military  or 
civi),  for  a  crime  of  which  he  has  pieiiously  been  oonv  cted  or  acquitted 
by  a  court  having  jurisdiction  of  the  peison  and  of  the  oflence  Where 
courts  hare  concurrent,  hut  not  exdusn  e  jurisdiction  that  court  which  first 
gains  jurisdiction,  excludes  all  others  therefrom 

If  a  soldier  in  service,  accused  of  murder  is  first  ndicted  and  arrested 
by  the  proper  civil  authorities  of  Iowa  the}  exclude  the  jurisdiction  of  the 
military  courts  over  that  crime  so  if  the  soldier  bid  been  arrested  for 
trial  for  that  offence  by  a  court  martial  the  ci\il  ti  bunals  would  have  no 
right  to  interfere.  It  ia  not  doubted  that  n  time  of  war  n  ilitari  necessity 
will,  under  certain  circumstances  justify  the  iiterruption  of  all  proceedings 
by  courts  of  law,  which  may  in  ai  v  way  burden  impede  or  oppose  military 
movementa,  or  aid  and  comfort  the  enem).  Ivor  is  it  doubted  that,  with- 
out the  assent  of  military  authorities,  no  civil  court,  or  other  civil  authority 
of  any  State,  can  subject  soldiers,  in  the  service  of  the  United  States,  to 
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their  commands,  or  can  in  any  other  way  interfere  with  the  strict  perform- 
ance of  their  military  duties. 

But  when  the  commandei-  of  a  Department  finda  it  not  incompatible  with 
his  military  duties  to  permit  the  Boldier  to  be  tried  by  civil  courts,  he  usually 
does  so,  out  of  respect  to  local  authorities,  and  with  a  view  of  interfering 
as  little  as  possible  with  the  ordinary  course  of  the  administration  of  justice. 

It  is  obvious  that  there  ought  to  be  some  way  by  which,  in  all  cases,  ofBcers 
who  have  committed  homicides,  or  other  acts  of  violence,  in  the  discharge 
of  their  duties,  should  be  protected  under  the  law;  and  some  procedures  by 
which  the  same  rules  of  law  should  be  applied  in  all  parts  of  the  country. 

It  would  be  discreditable  to  the  administration  of  justice  if  the  same  act 
should  be  pronounced  a  crime  in  one  Statfl,  and  a  justiflabie  act  of  duty  in 
another.  Hence  there  ought  to  be  some  mode  of  applying  uniform  rules  of 
law,  by  one  tribunal,  to  all  like  cases,  wherever  they  arise. 

This  purpose  has  been  effected  by  the  5th  section  of  the  Act  of  March  3, 
1S63,  ch.  SI,  which  provides  for  the  removal  of  all  actions,  civil  or  criminal, 
commenced  in  any  State  court,  against  any  person,  for  any  arrest  or  impris- 
onment made,  or  other  trespasses  or  wrongs  done  or  comraitted,  or  any  act 
omitted  to  be  done,  at  any  time  during  the  present  rebeilion,  by  virtue  or 
under  any  color  of  any  authority  derived  from  or  exercised  by  the  President 
of  the  United  States,  or  any  Act  of  Congress,  and  this  section  prescribes 
also  the  proceedings  for  such  removal,  and  forbids  proceedings  in  the  case 
by  State  courts  after  such  removal,  and  transfers  them  to  the  courts  of  the 
United  States. 

The  6th  section  removes,  in  cases  of  error,  the  final  decisions  to  the  Su- 
preme Court  of  the  United  States, 

Therefore,  while  civil  courts  are  allowed  to  retain  concurrent  jurisdiction 
of  persons  in  the  service,  who  have  committed  crimes  punishable  by  mil- 
itary tribunals,  the  accused  are  thus  made  certain  of  securing  impartial  jus- 
tice, administered  under  uniform  rules,  and  are  freed  from  the  dangers  of 
prejudice,  by  excitement  of  local  juries,  or  by  the  errors  of  hostile  or  unin- 
formed judges. 

I  recommend  that  the  cases  of  the  soldiers  (who  shot  the  deserter)  should 
be  removed  from  the  State  court  of  Iowa,  to  the  United  States  Court,  and 
that  there  should  be,  under  the  circumstances,  no  interference  with  the  civil 
tribunals  by  military  authority. 

This  recommendation  is  made,  not  because  I  have  any  want  of  respect  or 
confidence  in  the  eminent  judge  before  whom  the  case  is  pending,  but  be- 
cause it  is  desirable  that  the  practice  should  be  uniform. 

1  forward  herewith  some  copies  of  the  Essay  on  Military  Arrests,  and  I 
trust  that  they  will  indicate  the  grounds  of  defence  which  will  be  of  avail  to 
the  accused.  Very  respectfully. 

Your  obedient  servant, 
(Signed)  William  Whitikg, 

48  Solieiior  of  the  War  Department. 


ab,Google 


378 


[No.  487.] 

Glaims  for  Cotton  seized, 

W.  W.  CONES. 

A  number  of  claims  for  cotton  seized  and  sold  at  Memphis,  Tennessee, 
presented  by  Mix  &  Co. 

Opinion. 

The  claim  of  W.  W.  Cones,  referred  to  me,  is  for  the  proceeds  of  252 
bales  of  cotton  seized  by  the  forces  of  the  United  States  in  December,  1862, 
in  La  Fayette  county,  in  the  northern  part  of  the  State  of  Mississippi,  trans- 
ported thence  to  Memphis,  Tennessee,  and  there,  by  order  of  General  Grant, 
sold  at  auction,  for  the  benefit  of  the  United  States,  at  SOJ  cents  per  pound. 

The  net  proceeds  of  sale  were  paid  over  by  the  Rental  Officer  to  the  (Quar- 
ter-master's BeparlmenL 

Mr.  Cones  has  never  been  in  possession  of  the  cotton,  but  alleges  that  he 
had  a  good  title  by  lawful  purchase  from  loyal  owners,  within  the  lines  of 
trade,  established  by  law  under  the  Eegulations  of  the  Treasurj'. 

In  support  of  this  title,  he  produced  copies  of  certain  documents,  of 
licenses  issued  to  him  to  buy  cotton,  of  agreements  for  sales  of  cotton  made 
by  one  Denton,  professing  to  be  an  agent  of  Cones,  of  bills  of  sale  receipted, 
of  certificates,  letters,  &c.,  —  of  all  of  which,  the  originals  should  be  required 
if  the  claim  be  further  urged. 

Dealing,  however,  with  these  copies  as  if  they  had  been  originals,  Mr. 
Cones  has  not  presented  evidence  sufficient  to  maintain  his  claim. 

1.  It  does  iK)t  appear  that  the  agent,  Denton,  with  whom  the  contracts 
rcUed  on  were  made,  had  authority  from  the  original  owners  of  the  cotton 
to  make  sales  of  it,  at  any  time  previous  to  its  seizure  by  the  United  States. 

2.  It  does  not  appear  that  Cones,  on  his  part,  had  the  right  to  exercise 
the  privilege  of  trading  under  a  Treasury  license,  by  means  of  an  agent  or 
agents.  This  privilege  was  personal,  granted  to  hitn  because  he  was  sup- 
posed to  be  a  loyal,  discreet,  and  honest  man,  and  it  could  not  be  exercised 
at  his  pleasure,  by  deputies  of  any  character,  or  in  any  numbers,  unknown 
to  the  Treasury  Department,* 

3.  It  does  not  appear  that,  at  the  date  of  the  contract,  W.  A.  Thornburgh, 
who  undertook  to  act  in  Cone's  behalf,  had,  in  fact,  been  authorized  by  him 
to  purchase  cotton  imder  his  license. 

4.  It  does  not  appear  that  the  cotton  itself  was,  at  the  time  of  the  alleged 
purchase,  within  the  lines  of  the  army  of  the  United  States,  as  established 
by  the  order  of  Major-General  Grant  i  but  it  is  probable,  upon  the  evidence, 
that  it  was  without — ^ south  of,  and  beyond,  those  lines;  and  therefore  not 
the  subject  of  lawful  trade  between  loyal  citizens  and  public  enemies. 

5.  It  does  not  appear  that  the  cotton  had  not  been  actually  seized  by  the 
United  States  troops,  when  Denton,  as  agent  of  the  planters,  undertook  to 

•  See  Ouachita  case,  fl  Wallace,        i  McKee  v.  United  Stales,  0  Wallaoe,  IM. 
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aell  it.  The  precise  time  of  seizure  is  not  stated  ;  but  the  evidence  tends 
strongly  to  sliow  tliat  the  seizure  preceded  the  attempted  sale.  If  so,  the 
claim  now  presented  cannot  be  molutained. 

6.  The  alleged  payment  by  Cones  of  the  agreed  price,  twenty-five  cents 
per  pound,  to  the  agent  of  the  planters,  is  not  sufficiently  proved]  but  if 
made,  It  gave  Cones  no  title  to  the  cotton,  if  he  had  not  a  valid  one  before. 

It  was  made  voluntarily,  with  full  Itnowledge  of  the  facts  that  the  plant- 
ers could  not  perform  their  part  of  the  contract,  and  that  the  cotton  had 
been  seized  and  ordered  to  be  sold,  by  the  highest  military  authority  in 
that  Department.  If  Cones  paid  in  his  own*  wrong,  he  must  look  for  reim- 
bursement to  the  parties  who  received  his  money,  and  not  to  the  United 
States. 

7.  If  the  character  of  the  several  planters  by  whom  the  cotton  was  raised 
and  for  whom  it  was  sold,  be  considered,  the  proof  of  their  loyalty  is  not 
sufBeient ;  indeed,  it  is  admitted  that  two  of  them  were  in  the  rebel  army. 

I  recommend,  therefore,  that  no  action  be  taken  by  this  Department  con- 
cerning this  claim. 

(Signed)  WlLlJAM  Whitinq, 

Solicitor  of  the  War  Deparitaent. 
October  1,  1S64. 

[No.  518.] 
Draft  of  a  Bill  for  Adjustment  of  ike  Claim,  of  Aliens  against  the  United 
States,  arising  since  the  War. 
The  Secretary  of  State  submits  to  the  Secretary  of  War,  a  Bill  for  the 
above  purpose,  for  suggestion  and  amendment. 

Opinion. 

I  have  the  honor  to  report  that  the  Bill  was  framed  by  me,  at  the  request 
of  the  Hon.  Mr.  Seward,  aided  by  suggestions  from  him,  and  improved  by 
one  or  two  amendments  subsequently  made  by  him,  and  it  appears  to  me 
to  be  carefully  considered,  and  well  calculated  to  answer  the  purposes  for 
which  it  was  drawn. 

I  bad  supposed  that  the  Secretary  of  State  would  take  occasion  to  confer 
personally  with  you  upon  the  question  of  the  expediency  of  adopting  this,  or 
any  other  plan,  at  the  present  time,  for  establishing  a  tribunal  with  power 
to  adjust  foreign  claims.  That  conference  not  having  as  yet  occurred,  I 
deem  it  my  duty  to  suggest,  for  your  consideration,  the  questions,  — 

1.  Whether  it  is  expedient  to  inaugurate  a  system  providing  for  the  ad- 
justment and  payment  of  foreign  claimants,  prior  to,  and  independent  of,  any 
measures  of  legislation  looking  to  the  settlement  of  claims  of  our  own 
citizens. 

3.  Whether  it  will  be  profitable  to   protect  the  interests  of  the  United 
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States  by  referring  claim3  arising  out  of  the  conduct  of  our  militarj'  opera- 
tions, to  a  tribunal  which,  being  tntally  disconnected  from,  and  independent 
of  the  "War  Department,  cannot  have  luch  knowledge  of  facta  or  of  the 
means  of  obtaining  them,  aa  will  he  absolutely  necessary  to  protect  the  in- 
tereata  of  the  United  States  in  controversies  of  this  character. 

Claims  will  be  brought  before  these  commissioners  whose  sessions  may 
be  in  places  remote  from  Washington.  The  War  Department  may  have  no 
knowledge  of  such  claims,  and,  having  no  responsibility,  will  have  ni 
to  require  them  to  be  investigated  by  its  officers ;  so  that  vast 
may  be  awarded  against  the  government,  by  default  of  proofs,  and  the  facts 
in  defence  may  be  known  only  to  thoae  military  officers  who  took  part  in 
making  the  seizures  complained  of. 

Tbese  and  other  similar  objections  will,  I  doubt  not,  be  weighed  by  you 
and  by  the  Secretary  of  State.    I  have  thought  it  proper  merely  to  call  atten- 

(Signed)  WiLLiAif  Whiting, 

Solicitor  of  the  War  Ztepartment. 
April  18,  1864. 

[The  dratt  of  the  bill  above  referred  to  was  presented  in  th?  Senate,  and 
referred  to  a  committee  ;  but  its  action  upon  the  subject  was  designedly 
postponed.] 

[No.  528.] 
Liability  of  Navy  Agents,  i6e.,  to  Trial  by  Courts-Martial. 
The  Secretary  of  the  Navy,  by  0.  V.  Fox,  his  Assistant,  submits  to  the 
Solicitor  of  the  War  Department  the  following  question :  Whether  navy 
agents,  naval  storekeepers,  and  the  clerks  of  naval  storekeepers,  "  deliver- 
ing certificate  vouchers,  or  receipts,  without  having  full  knowledge  of  the 
truth  of  the  facts  stated  therein,  and  with  intent  to  cheat,  defraud,  or  injure 
the  United  States,"  are  subject  under  the  Act  (of  March  2, 1863),  or  any  other 
act,  to  the  rules  and  regulations  made  for  the  government  of  the  military  and 
naval  forces,  and  whether  they  are  subject  to  trial  by  courts-martial? 

Opinion. 
The  first  section  of  the  Act  passed  March  2,  1863,  refers  to  persons  in 
the  land  or  naval  forces  of  the  United  States,  or  in  the  "  militia  in  actual 
service."  The  navy  agents,  storekeepers,  and  their  clerks,  belong  to,  or 
are  classed  with  the  civil  establishment  at  the  navy  yards  and  stations,  hav- 
ing specific  duties  assigned  them  of  a  clerical  or  administrative  nature,  to 
be  performed  on  land,  under  instructions  from  the  Secretary  of  the  Navy, 
as  prescribed  by  statutes;  and  being  without  rank  or  command  over 
enlisted  men,  and  not  being  enlisted  aa  in  the  naval  service,  are  not  held 
by  law  as  part  of  the  naval  forces,  and  therefore  are  not,  under  the  Act  of 
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1863  referred  to,  or  under  any  other  statute  known  to  me,  liable  to  trial  by 
a  court-martial  for  the  offences  specified. 

(Signed)  William  Whitisg, 

Solicitor  of  the  War  Department. 
AprU  22,  1864. 

[No.  531.] 

Coin  on  the  Person  of  a  Public  Enemy  ore  LaTid,  its  Liabilitt/  to  Capture. 

William  Price,  Esq.,  United  States  District  Attorney,  Baltimore,  writes 
to  Mr.  Whiting,  enclosing  an  opinion  of  Judge  Giles,  upon  the  right  of  the 
government  to  condemn  money  as  enemy's  property,  when  taken  from  the 
person  of  an  enemy  on  land,  in  our  own  territory.  The  Judge  decides 
against  the  right     Mr.  Price  aaks  whether  he  shall  take  an  appeal. 

Opinion. 

I  have  received  your  letter  of  the  22d  instant,  enclosing  a  copy  of  the 
decision  of  Judge  Giles  in  the  case  of  the  United  States  vs.  "A  Canoe  and 
certain  Merchandise  and  Money,"  hhelled  in  the  District  Court. 

It  appears  that  the  specie  found  upon  the  person  of  the  captured  rebel  is 
not  regarded  by  Judge  Giles  as  liable  to  condemnation,  because  the  statutes 
refen'ed  to  as  those  upon  which  the  libel  was  brought,  viz.,  the  Acts  of  July 
13,  1861,  and  May  20,  1862,  do  not  provide  for  or  authorize  the  seizure 
or  confiscation  of  money,  but  only  of  merchandise,  goods  and  chattels,  and 
the  vehicles  conveying  them. 

The  Act  of  July  17,  1862,  is  referred  to  by  Judge  Giles ;  but  he  says  that 
the  captured  rebel  is  not  "  shown  to  have  beert  engaged  in  armed  rebellion," 
and  that  the  present  is  not  a  proceeding  under  that  AcL 

The  facts  in  the  case  are  but  briefly  stated  by  Judge  Giles ;  but  enough,  I 
think;  appears,  or  may  be  fairly  presumed  from  what  is  admitted,  to  make 
it  advisable  to  institute  some  new  proceeding,  based  upon  the  sisth  and 
seventh  sections  of  the  Act  of  July  17,  1862,  chapter  195,  and  also  upon  the 
4th  section  of  the  Act  of  March  12,  1863,  chapter  120, 

That  the  owner  of  this  gold  was  "aiding  and  abetting  the  rebellion," 
even  if  he  was  not  actually  "engaged  in  armed  rebellion,"  can  hardly  be 
doubled  when  the  facta  connected  with  his  capture  are  fairly  considered ;  and 
this  brings  him  witlun  the  terms  of  the  Act  of  1862. 

It  may  be  found,  upon  inquiry,  that  this  gold  was  brought  from  one  of 
the  States  declared  inmsurrecton  into  Marjlind  aid  itjs  certin  thit  the 
owner  was  not  a  Treasury  agent  who  alone  under  the  statute  of  1663  is 
authorized  to  brmg  such  pr  perty  across  the  1 1  es  w  thout  a  lawful  clear 
ance   and  it    a  aho  certam  that  he  had  i  o  s  ch  clearance      If  thertfore 

propertj      as  ihe  term  is  used  in  the  ctatute    ncl  dea  ip  cie  and    f  the 
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gold  in  question  was  brought  from  Vii'ginia,  as  may  be  presumed  from  the 
residence  of  the  owner,  if  no  evidence  to  tbe  contrary  be  adduced,  it  is  liable 
to  condemnation  under  section  4  of  the  statute  of  1863,  chapter  120. 

If  these  positions  appear  to  you  to  be  maintainable,  and  the  money  is  still 
where  Judge  Giles  ordered  it  to  be  placed,  or  jrhere  it  can  be  reached  by 
process,  I  would  suggest  the  inquiry,  whether  it  would  not  be  well  to  take 
such  course  as  will  enable  you  to  obtain  the  judgment  of  the  court  upon 
this  view  of  the  facts  and  law,  either  by  filing  a  new  libel,  or  otherwise,  aa 
you  may  find  practicable  and  expedient. 

(Signed)  William  WurriNG, 

Solicitor  of  the  War  Department. 

April  30,  1864. 

[No.  532.] 
Payment  of  Greditors'  Claims  out  of  Proceeds  of  Confiscated  Property. 

Meaera.  McGraw  and  Wills,  attorneys  for  the  creditors  of  C.  C.  Spaulding, 
request  payment  of  their  claims  out  of  the  proceeds  of  property  confiscated 
on  account  of  his  having  been  engaged  in  illegal  traf&c  with  the  enemy. 

Opinion. 

When  the  property  of  public  enemies,  or  of  one  who  has  given  aid  and  com- 
fort to  public  enemies,  by  engaging  in  illegal  commerce  with  them,  has  been 
vested  in  the  United  States  by  capture,  forfeiture,  confiscation,  or  other 
process,  military  or  judicial,  there  is  no  provision  of  martial  or  of  muni- 
cipal law  by  which  the  government  is  required  or  allowed  to  distribute  the 
proceeds  of  that  property  among  those  who  may  have  peouniarj'  claims 
against  such  enemies  or  such  delinquents.  The  law  requires  such  proceeds 
to  be  otherwise  appropriated. 

I  therefore  recommend  the   Secretary  of  War  to  decline  action  on  the 

(Signed)  William  Whiting, 

Solicitor  of  the  War  Bepartment. 


May  4,  1864. 


subject,  the  ease  of  Tracy  Irwin  &  Co.    No.  1437.] 


[No.  635.] 
JAMES    SHEPPAED 
1  of  cotton  and  other  property  seiz  d   up 
plantations  near  Pine  Bluff,  on  the  Arkansas  River,  bj    h 
United  States  as  abandoned  property,  alleging  that  he  h         k 
of  amnesty,  and  has  always  been  a  Union  man,  and  that  hi   pi 
Arkansas  were  not  abandoned. 
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Opinion. 

The  application  of  James  Sheppard,  lately  resident  in  Henrico  County, 
Vs.,  for  the  restoration  of  certain  bales  of  cotton  claimed  by  him  as  the 
produce  of  his  plantations  in  Arkansas,  with  indorsements  filed  by  him  in 
support  of  his  claim,  and  also  the  application  of  W.  P.  Grace,  heretofore  re- 
ferred to  me,  claiming  the  same  cotton  by  purchase,  are  now  returned,  upon 
the  application  of  the  parlies,  for  the  reason  that  the  property  is  now  said  to 
be  in  the  possession  of  an  agent  of  the  Treasury,  and  one  of  the  claimants 
wishes  that  it  may  be  sold,  and  that  his  cliims  to  the  proceeds  may  be  con 
Bidered  by  the  Treasury  Department  la  this  course  I  see  no  objection, 
and  recommend  that  Iheae  applications,  and  the  accompanying  documents, 
be  accordingh  trinamitted  to  the  proper  of&cers  of  the  Treasuiy 

In  thi'i  as  m  some   similir  cases,  I  have  hesitated  to  expie^s  a  definite 
opinion,  in  advance  of   the   promulgation   of  some   general   rule   oi    the 
adoption  of  some   uniform  policy  on  the  pait     f  the  "  lernment  of  the 
United   Stites  in  lehtion  to  propertj  captured  d    t    j  d         dm      d 
the  States  in  rebellion,  not  wishing,  on  the  on    h     d    t     di  B    P 

sons  who  might  be  thought  to  have  some  equit  hi      )    m    t         lb      1 
lenient  treatment,  if  such  should  seem  good  to  tb  1  t 

on  the  other  hand,  to  put  any  obstacle,  howeve      1    ht     n  th         j     f  fh 
exercise  of  the  legal  rights  of  the  United  State     a^        t  th  m         f 

the  condition  of  the  country  during  the  war,  or  after  its  close,  should  render 
it  advisable  to  insist  upon  the  strict  enforcement  of  those  rights. 

(Signed)  William  Whiting, 

Solicitor  of  the  War  Department. 

August  5,  1864. 

[No.  707.] 
CLAIM  FOR  DAMAGE  TO   PROPERTY. 

The  Secretary  of  State  encloses  a  copy  of  a  communication  from  the  Brit- 
ish Minister,  presenting  the  claim  of  Mr.  Timothy  Bowling,  for  damages 
dona  to  his  property  in  Vickaburg,  Mississippi,  by  persons  in  the  United 
States  service. 

Opinion. 

I  concur  in  the  opinion  of  the  Military  Commission,  which  examined  the 
case,  that  the  government  is  not  responsible  for  the  damages  claimed,  though 
for  reasons  widely  different  from  those  stated  by  the  Commission ;  I  do  not 
admit  that,  as  an  alien  permanently  resident  in  the  United  States,  the  com- 
plainant has  any  claim  for  indemnity  for  property  used  or  injured  in  the 
prosecution  of  the  war. 

Whether  a  private  claim  exists  against  Major  General  Ord,  and  the  officers 
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under  his  command,  as  assumed  in  the  iinding  of  the  Con 
deemed  proper  to  express  &ti  opinion. 

(Signed)  William  Whitikq, 

Solicitor  of  the  War  Department. 
July  25,  1864. 

[No.  713,] 

OATH  REaUIRED   OF  ALIENS. 

The  Hon.  Secretary  of  State  encloses  a  copy  of  a  communication  from  the 

British  Minister,  relative  to  an  objectionable  oath  exacted  from  foreigners 

in  the  Department  of  the  Gulf. 

Opikion, 

The  oath  required  of  alien  British  subjects  imposes,  upon  those  who 
take  it,  a  moral  obligation  to  observe  in  good  faith  Her  Majesty's  procla- 
mation of  neutraKty,  and  to  do  nothing  directly  or  indirectly  to  aid  and 
comfort  the  enemies  of  the  United  States,  so  long  as  Great  Britain  and  the 
United  States  shall  remain  at  peace. 

To  open  to  foreign  commerce  the  port  of  New  Orleans,  during  the  prog- 
ress of  the  civil  war,  was  an  act  of  national  com'tesy,  which  might  lawfully 
have  been  withheld  or  refused. 

Those  who  avail  themselves  of  the  act  may  justly  be  required  to  give  to 
this  government  assurance  of  the  sincerity  of  their  neutrality ;  and  they 
ought  not  to  avail  themselves  of  a  privilege  without  abandoning  any  inten- 
tion to  use  that  privilege  against  the  government  which  grants  it. 

Those  aliens  who  intend  to  become  enemies  of  the  United  States,  in  vio- 
lation of  Her  Majesty's  proclamation,  and  of  the  laws  of  nations,  ought  not 
to  be  permitted  to  enter  any  port  of  the  United  States  while  the  war  lasts. 

Those  who  take  the  oath  do  not  forfeit  thereby  any  right  guaranteed  by 
the  laws  of  England  or  by  the  laws  of  nations. 

In  any  event,  the  privilege  of  commercial  intercourse  may,  by  the  law  of 
nations,  be  restricted  in  time  of  war  by  the  United  States,  in  such  manner 
as  public  safety  requires,  and  the  required  oath  may  he  deemed  one  of  those 


(Signed)  Willum  Whiting, 

Solicitor  of  the  War  Department. 
July  26,  1864. 

[No.  714.] 
ROMAIN  DUPRE. 
The  Hon.  Secretary  of  State  transmits  a  copy  of  a  note  from  the  Charge 
d' Affaires  of  France,  presenting  the  claim  of  Remain  Dupre  for  six  bales  of 
cotton  seized  on  his  plantation  in  Placquemine,  Louisiana,  by  Major  Ham- 
ilton, of  the  One  Hhndred  and  Tenth  New  York  Volunteers. 
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Opinion. 

1.  It  13  not  sufBcienlly  shown  that  the  claimant  is  a  subject  of  France. 

2.  It  is  not  shown  that  the  claimant  does  not  come  within  the  provisions 
of  the  Act  of  February  24,  1864. 

3.  It  is  not  shown  that,  as  Dupro  was  a  permanent  resident  of  Louisiana, 
the  property  of  the  claimant  is  not  liable  to  capture  as  that  of  a  public 
enemy,  he  not  having  withdrawn  from  the  country  within  a  reasonable  tirae 
after  the  war  broke  out. 

With  these  views,  the  Department  is  not  advised  to  act  upon  the  present 
information. 

(Signed)  "William  Whiting, 

Solicitor  of  the  War  Department. 
July  28,  1864. 

[No.  723.] 
GENERAL  BANKS'S  OEDER  RESPECTING  GOLD. 

The  Hon.  Secretary  of  State  encloses  a  copy  of  a  communication  from  the 
British  Minister  reladve  to  an  order  of  the  18th  ult.,  issued  by  Major  Gen- 
eral Banks,  respecting  gold,  requiring  it  to  be  deposited  under  supervision 
of  the  military  force  of  the  United  States. 

Opinion. 

The  order  of  General  Banks  has  been  found  necessary  for  the  purpose  of 
preventing  imported  gold  from  being  used  for  the  aid  and  comfort  of  the 
insurgents  against  the  United  States. 

It  is  a  matter  of  favor  on  the  part  of  the  United  States,  to  open  to  foreign 
commerce  any  port  which  has  been  effectually  blockaded,  especially  when 
the  introduction  of  gold  or  of  merchandise  may  he  prejudicial  to  the  inter- 
ests of  the  country,  by  giving  aid  and  comfort  to  its  public  enemy. 

Commerce  may  be  allowed,  with  or  without  restrictions,  to  the  subjects  of 
neutral  countries  in  time  of  civil  war,  according  to  the  necessities  of  the  case, 
and  certainly  without  infringement  of  any  treaty  between  the  United  States 
and  Great  Britain. 

It  would  be  extraordinary  if,  in  fact,  the  government  which  admits  the  im- 
portation of  foreign  gold  only  on  condition  that  neutrals  will  not  abuse  a 
privilege  extended  to  them  in  good  faith,  and  in  full  reliance  upon  their 
neutrality,  should  be  deprived  of  the  power  of  taking  proper  precautions 
for  the  preservation  of  that  good  faith,  and  for  its  own  protection  against 
the  misuse  of  that  privilege. 

All  that  is  required  of  importers  of  gold  is  the  temporary  deposit  of  it  in 
the  Treasury,  with  the  assurance  that  when  withdrawn,  it  shall  not  be  used 
illegally,  ov  in  violation  of  the  neutral  obligations  of  its  owner. 

49 
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No  good  reason  is  presented  why  any  bona  fide  neutral  should  object  to 
this  order. 

But  whether  objected  to  or  not,  it  is  justifiable,  because  required  in  a  civil 
war  and  under  the  peculiar  circumstances  of  the  Department  in  which  New 
Orleans  is  situated,  as  a  necessary  safeguard  over  the  priviloge  of  commerce 
extended  to  foreign  citisens  at  that  port 

No  elaborate  argument  is  offered  to  vindicate  the  light  of  our  government 
to  make  and  enforce  the  order  of  General  Banks,  because  such  argument 
is  not  colled  for.  Its  reasonableneis  and  necessity  alone  are  shown,  and 
furnish  sufficient  grounds  for  its  justification. 

(Signed)  William  Whiting, 

f^uhciior  of  the  War  Department. 

July  28.  1864. 

[No.  730.] 

JOHN  H.   SOTHORON'S  CREDITORS. 

Opinion. 

In  the  matter  of  Benjamin  Adams  and  others,  alleged  creditors  of  John 
H.  Sothoron,  referred  to  me,  without  date,  it  appears  that  Sothoron  is  the 
secession  rebel  who,  with  his  son,  murdered  the  lieutenant  who  was  recruit- 
ing colored  men  on  his  farm,  in  St.  Mary's  County,  Maryland,  and  fled  to 
Eichmond ;  that  for  these  reasons  Us  property  was  sequestered  and  used 
for  the  benefit  of  the  United  States. 

It  also  appears  that  subsequent  to  such  sequestration,  attachments  were 
issued,  at  the  instance  and  for  the  benefit  of  the  alleged  creditors  of  Sothoron, 
by  ihe  Circuit  Court  of  said  County  of  St.  Mary's  —  one  of  whom,  the  above- 
named  Benjamin  Adams,  had  violently  taken  sides  with  Sothoron. 

They  now  claim  that  these  attachments  constitute  a  lien  upon  said  prop- 
erty, entitled  to  priority,  and  that  the  decision  of  the  judicial  tribunal  should 
prevail  in  their  behalf,  without  prejudice  from  the  acts  of  sequestration  by 
the  government  of  the  United  States. 

In  this  state  of  facts,  I  am  of  the  opinion,  that, 

1.  One  of  the  claimants  is  disloyal,  if  not  an  active  enemy. 

2.  The  appropriation  of  Sothoron's  property  in  liquidating  his  debts, 
would  enure  to  his  benefit  as  effectually  aa  restoration  thereof  to  himself. 

3.  The  sequestration,  being  commenced  before  the  attachment,  is,  in  any 
event,  a  prior  lien,  and  proceedings  under  the  same  must  take  precedence. 

4.  The  sequestration  is  a  process  authorized  and  required  by  the  statute, 
and  no  provision  is  made  by  law  for  paymfint  of  creditors'  claims  out  of  the 
estate  sequestered, 

(Signed)  William  WniTiNG, 

Solicitor  of  the  War  Department. 
July  26,  1864. 
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[No.  731.] 

ANTOINE  CAIRE. 

Claiia  for  Cotton  seized. 

The  Secretary  of  State,  May  18, 1864,  encloses  a  translation  of  a  note  from 
the  French  Minister,  relative  to  a  claim  for  one  Aatoine  Caire,  of  Few  Or- 
leans, for  indemnity  for  188  bales  of  cotton  seized  by  Lieutenant- Colonel 
S.  B.  Holahird,  in  June,  1863. 

Referred,  July  21,  1864,  to  the  Solicitor  for  opinion. 

Opinion. 
In  the  matter  of  Aatoine  Caire,  an  alleged  French  subject,  referred  to  me 
on  the  21st  instant,  for  my  opinion  upon  the  validity  of  his  el^m  presented 
through  the  Minister  of  France,  for  143,261^^,  the  estimated  value  of  188 
balea  of  cotton  said  to  have  been  purchased  by  him  on  the  7th  April,  1862, 
of  C.  W.  Allen,  planter,  residing  in  the  Parish  of  Pointe  Couple,  Louisiana, 
and  taken  from  the  plantation  of  said  Allen  by  order  of  Colonel  S.  B.  Hoi- 
abird.  Chief  Quartermaster,  and  sold  under  his  authority  by  Prize  Commis- 
sioner George  E.  Tyler,  at  New  Orleans,  July  30, 1863, 1  am  of  the  opinion,— 

1.  That  it  is  not  sufficiently  proved  that  the  claimant  is  a  subject  of  France, 
the  consular  certificate,  affirmed  in  his  affidavit  to  be  of  registry  at  New 
Orleans,  not  being  deemed  conclusive  proof,  inasmuch  as  the  character  of 
evidence  and  the  principles  governing  the  consul  as  to  the  nationality  of 
claimant,  are  not  known  to  the  Department,  and  cannot,  therefore,  be  affirmed 
or  denied. 

2.  It  is  not  shown  that  the  claimant  does  not  come  within  the  provisions 
of  the  Act  of  February  24,  1864. 

3.  The  proof  of  ownership  is  not  made  out,  and  the  sale  may  be  not  bona 
jide,  as  the  terms  of  it  and  the  papers  which  passed,  are  not  produced. 

4.  The  question  whether  this  species  of  commerce  ia  lawful,  under  the 
statutes  of  the  United  States,  cannot  be  settled,  on  the  facts  stated,  without 
further  investigation. 

5.  It  is  not  shown  that  the  claimant  was  a  resident  of  Louisiana ;  if  h« 
was,  it  does  not  appear  whether,  as  such  resident,  his  property  is  not  liable  to 
capture,  as  that  of  a  public  enemy,  he  not  haying  withdrawn  from  the 
country  within  a  reasonable  time  after  the  war  broke  out. 

With  these  views,  the  Department  is  not  advised  to  act  on  present  infor- 

(Signed)  William  Whiting, 

Solicitor  of  the  War  DepartmeiU. 
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[No.  935.] 
CASE  OF  GEORGE  CAMERON. 

The  Secretary  of  State,  by  letter  to  the  Secretary  of  War,  under  date  of 
October  6,  1864,  refers  to  a  note  from  the  DeparLment  of  State,  of  the  1st 
instant,  and  its  .accompaniments,  relative  to  tbe  case  of  George  Cameroa,  no\y 
in  "  Prisoners'  Camp  "  at  Elmira ;  and  encloses  a  copy  of  a  note  of  the  lilst 
ultimo,  from  J.  Hume  Bromly,  Esquire,  which  represents  that  said  Cameron 
was  forced  into  the  rebel  service,  under  his  written  protest  as  a  Britieh  sub- 
ject; and  proposes  that  a  bond,  with  surety,  be  accepted  from  Cameron 
"  that  he  will  leave  the  countrj'  for  Scotland,  and  not  return  to  the  South, 
or  in  any  way  aid  the  Confederates."     (Bee  717.) 

Received  by  the  SoEoitor,  November  11,  18G4. 
Opinion. 

George  Cameron  mas  captured  as  a  prisoner  of  war,  at  Petersburg,  in 
arms  with  the  forces  of  the  Confederates.  He  now  asserts  that  he  is  a 
neutral  British  subject,  and  th,;it  he  was  forced  into  the  rebel  service  against 
his  will.     His  assertion  is  not  accompanied  by  any  proofs. 

If  Mr.  Cameron  was  in  fact  a  neutral  British  subject  and  denizen  of  the 
Confederate  States,  at  the  commencement  of  our  civil  war,  he  had  a  right 
to  withdraw  from  the  belligerent  territory  within  a  reasonable  time,  and 
would  have  preserved,  by  such  withdrawal,  his  claim  to  be  regarded  as  a 
neutral  alien  by  the  United  States.  Having  voluntarily  remained  a  denizen 
of  the  Confederate  States,  and  having  thereby  subjected  himself  to  the  con- 
trol of  rebels  in  arms,  claiming  a  de  facto  right  to  enforce  their  municipal 
law,  he  has  lost  his  right  to  be  treated  by  the  United  Stales  as  a  subject  of 
Her  Majesty,  not  only  by  such  voluntary  continuance  of  residence,  but  by 
engaging  in  active  hostilities,  which  he  might  have  avoided  by  leaving  the 
country  in  due  season. 

Being  thus  captured  as  a  prisoner  of  war,  he  may  be  lawfully  held  or  ex- 
changed as  such ;  but,  as  it  appears  from  his  own  statement  that  he  was 
forced  into  the  rebel  army  against  his  will  and  against  his  written  protest, 
and  as  he  is  willing  to  leave  the  United  States  to  go  to  Scotland,  not  to  return 
to  any  of  the  Confederate  States,  or  in  any  wise  to  aid  or  abet  the  rebellion  in 
the  United  States  or  elsewhere,  and  as  he  proposes  to  give  security  ac- 
cordingly, I  recommend  that  Mr.  Cameron  be  discharged,  provided  that  he 
shall  first  make  it  appear,  upon  satisfactory  evidence,  by  affidavits  or  other- 
wise, that  he  is  buna  fide  a  British  subject,  and  was  compelled  to  take  up 
arms  on  behalf  of  the  rebels  against  his  will,  and  under  protest ;  and  further, 
that  he  shall  give  his  sworn  parole  not  to  aid  or  abet  the  rebellion  in  the 
United  States  or  elsewhere,  directly  or  indu-ectlj,  or  any  person  or  persons 
sympathizing  therewith,  and  to  proceed  with  reasonable  despatch  to  Scotland, 
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and  not  to  return  to  any  State  in  rebellion  during  the  present  war,  and  pro- 
vided also  that  he  shall  give  bond  in  the  sum  of  fifteen  thousand  dollaca, 
with  two  sureties,  approved  by  the  Attorney  of  the  United  States,  in  the 
Southern  District  of  New  York,  for  the  fidthfitl  keeping  of  his  parole. 
(Signed)  William  Whitino, 

Soliciior  of  the  War  Department. 
November  15,  1864. 

[No.  931.] 
Claim  of  Oowen  <&  Dickinson  for  Indemnity  for  Two  Ernidred  and  Fifty-six 
(256)  Bales  of  Coiton,  taken  by  the  United  States  Forces,  for  Use  on  the 
Fortifications  at  KnoxvUle,  during  the  Siege  of  that  Gity. 

Referred  to  the  Solicitor  "for  his  opinion  as  to  the  validity  of  this  claim 
against  tbe  United  States ;  and  also  whether  there  be  any  existing  appro- 
priation out  of  which  it  can  he  piud." 

November  30,  1864. 

Opinion. 

It  is  one  of  the  belligerent  rights  of  the  army  to  capture,  seize,  and  use 
in  prosecution  of  the  war,  cotton,  as  well  as  any  other  personal  property 
belonging  to  the  inhabitants  of  districts  which  have  been  declared  in  rebel 
lion  by  the  Political  Departments  of  this  government. 

The  owners  thereof,  whether  loyal  or  disloyal  to  the  Union,  axe  deemed 
in  law  as  public  enemies,  and  therefore  they  are  not,  by  any  existing  stat- 
ute, entitled  to  payment,  at  this  time,  for  property  so  seized  or  captured. 
What  provision,  if  any,  shall  hereafter  be  made  for  payment  to  those  who, 
being  loyal,  shall  have  held  themselves  sioof  from  tbe  rebellion,  or:  to  those 
who  shall  have  supported  the  Union,  must  be  hereafter  determined  by  the 
government. 

The  facts  in  this  case,  as  to  the  loyalty  of  Messrs.  Cowen  &  Dickinson, 
and  their  alleged  losses,  and  as  to  the  actual  disposition  made  of  their  cot- 
ton, are,  upon  the  evidence,  left  somewhat  in  doubt ;  but  if  they  were  fully 
established,  as  staled,  there  is  no  statute  of  the  United  States,  and  no  exist- 
ing appropriation,  by  virtue  of  which  their  claim  can  now  he  paid. 

I  therefore  recommend  that  this  Department  take  no  further  action  in 
regard  to  said  claim. 

(Signed)  William  Whiti.vg, 

Solicitor  of  the  War  Department 


December  12,  1864. 
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[No.  1.] 
WAK  POWERS. 


War  PoiDera  under  the  Constitution  used  by  the  Oovemmenf  in  suppressing 
the  Eebellion,  and  recognized  by  the  Judicial  Department. 

(1.)  In  ease  of  insurrection,  the  President,  as  coramander-in-ohief  of  the 
army  and  navy  (Const.  Art.  II.  Sect.  2),  may  call  info  actual  service  the  mil- 
itary and  naval  forces  of  the  United  States,  in  accordance  with  the  laws  of 
Congress  {Const.  Art.  I.  Sect.  8). 

(2.)  Congress  may  by  law  provide  for  raising  forces  by  enlistments  into 
the  regular  army  and  navy,  or  into  the  volunteer  service  of  the  United  States, 
or  by  mustering  into  that  service  the  militia  of  the  several  States,  or  by  draft 
or  conscriplJon  of  all  persons  who  are  liable  to  do  military  duty. 

(3.)  U  the  iusurreetion  shall  be  suppressed  without  a  declaration  or  recog- 
nition of  war,  by  the  political  departments  of  the  government,  the  insurgents 
will  retain  their  constitutional  rights,  privileges,  and  immunities  as  citizens 
of  the  United  States,  subject  only  to  punishment  for  violation  of  municipal 

(4.)  If  the  insurgents  acquire  firm,  exclusive  military  possession  and  con- 
trol OTet  a  district  of  the  country,  the  government  may  declare  or  recognize 
a  state  of  civil  war,  and  may,  thereupon,  lawfully  assume  and  enforce  the 
rights  of  war  against  ail  the  inhabitants  of  that  district ;  and  may  treat  them, 
individually  or  collectively,  at  its  own  will  and  pleasure,  as  subjects,  or  as 
belligerents ;  or  it  may  concede  to  them  certain  belligerent  rights  and  with- 
hold others. 

(5.)  When  a  state  of  civil  war  is  recognized  or  declared  by  the  goverii- 
raent,  the  privilege  of  the  writ  of  habeas  corpus  may  be  wholly  or  partially 
suspended  by  acts  of  Congress.  Martial  law  may  be  declared  and  enforced 
in  certain  districts  and  under  certain  circumstances.  All  communication 
with  the  beUigerents  may  be  suspended  and  made  unlawful,  whether  for  the 
purposes  ot  commerce  or  otherwise,  and  many  rights,  privileges,  and  immu- 
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nitiea  guaranteed  by  the  constitution  to  loyal  ehizeiia  in  time  of  peace  may 
then  be  suspended  by  law  without  riolating  those  guarantees. 

(6.)  Even  if  the  government  has  declared  or  recognized  a  state  of  civil 
war,  it  is  not,  therefore,  bound  to  concede  or  to  use  its  belligerent  rights ; 
it  may,  at  its  discretion,  treat  its  revolted  subjects  as  insurgent  criminals, 
who  have  incurred  the  penalties  of  municipal  laws.  In  that  case,  they  may 
be  held  liable  under  our  statutes  to  trial  and  punishment  for 

(a.)  Treason  against  the  United  States. 

(&.)  For  mieprision  of  treason. 

(c.)   For  exciting,  engaging  in,  or  giving  aid  and  comfort  to  the  rebellion. 

(d.)   For  violation  of  blockades  or  of  non-intercourse  acts;   and, 

(e.)   For  breach  of  other  laws  of  the  United  States. 

Such  insurgents  become  also  liable  to  the  penalties  of  confiscation  acts,  and 
to  arrest,  capture,  or  imprisonment  by  our  military  forces  during  the  war. 
If  they  have  slain  their  enemy  in  battle,  they  are  indictable  for  manslaughter 
or  murder  ;  if  they  have  inflicted  wounds  u]ion  him,  they  are  subject  to  pros- 
ecution for  assault  with  intent  to  kfll.  If,  as  seamen  on  board  a  rebel 
cruiser,  they  have  attacked  a  United  States  vessel,  they  may  be  convicted 
of  piracy.  They  are  also  responsible,  individually,  in  civil  actions  for  all 
damages  inflicted  by  them  upon  the  persons  or  property  of  other  citizens. 
The  fact  that  in  violating  laws  they  were  acting  under  military  orders  of  a 
de  facto  rebel  government,  then  at  war  with  ours,  will  not  be  a  legal  defence 
to  such  actions.  They  will  also  be  amenable  to  all  penal  laws  of  Congress 
not  prohibited  by  tlie  constitution. 

(7.)  When  the  government,  having  recognized  or  declared  any  district  of 
the  country  to  be  in  the  status  of  civil  war,  has  determined  to  exercise  its 
belligerent  powers,  it  has  the  constitutional  right  to  treat  all  the  inhabitants 
of  that  district  as  public  enemies  of  the  United  States,  and  to  subject  them 
to  the  rules  of  war.  By  acts  of  Congress  it  may  forbid  to  such  public  en- 
emies all  intercourse  between  them  and  the  people  of  the  loyal  states,  and 
may  repeal  all  laws  bj  which  seaports  in  rebel  districts  have  been  designated 
ports  of  entry  under  our  revenue  system.  The  President,  as  eommander-in- 
chief  of  our  military  and  naval  forces,  may  declare  and  maintain  blockades 
of  enemy  seaports  under  the  law  of  nations. 

(8.)  The  property  of  insurgents,  recognized  as  pubUc  enemies,  may  be 
captured  on  the  ocean,  or  on  navigable  waters,  as  prize  of  war,  and  may  be 
condemned  as  such  in  our  prize  courts,  their  personal  property  on  land  may  be 
destroyed  by  our  military  or  naval  forces,  it  may  be  used  by  the  captors  for  war 
purposes,  it  may  be  seized  and  confiscated  under  confiscation  acts,  or  it  may 
be  captured,  and  used  or  sold,  or  appropriated  for  the  public  benefit  in  any 
manner  which  may  be  provided  for  by  laws  of  Congress,  without  indem- 
nity. The  slaves  of  public  enemies  may  be  captured  and  freed,  or  eman- 
cipated. Their  lands  situated  within  the  jurisdiction  of  the  United  States 
may  be  seized  and  held,  and  used  by  the  government  during  the  war,  or 
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may  be  confiscated,  and  sold  for  the  benefit  of  the  United  States,  m  accord- 
ance with  the  lana  of  Congreas. 

(9.)  Our  public  enemies  are  subject  to  martial  and  military  law.  They 
may  be  captured  as  prisoners  of  war,  or  wounded,  or  slain  in  battle.  They 
may  be  tried  by  courts  martial,  or  by  military  commissions.  They  may  be 
held,  after  active  hostilities  have  ceased,  as  prisoners  of  war,  as  captives, 
or  as  a  couquered  people.  They  may  be  controlled  by  military  governments, 
erected  by  the  President,  as  commander-in-chief,  while  the  war  is  flagrant ; 
and,  when  hostilities  have  ceased,  by  military  or  civil  governments,  erected 
in  accordance  with  the  laws  of  Congress. 

(10.)  Aa  public  enemies,  they  are  entitled  only  to  the  rights  of  war,  and 
therefore  hold  no  civil  or  political  rights  under  the  Constitution,  aa  citizens 
of  the  United  States. 

(11.)  Whether,  when,  and  on  what  terms  peace  shall  be  restored,  de- 
clared, or  recognized,  depends  upon  the  will  of  the  political  department  of 
government,  which  alone  has  the  power  to  declare  war,  and  make  peace. 

(12.)  Whether  any  of  the  civil  or  political  rights  guaranteed  to  citizens 
of  the  United  States,  under  the  Constitution,  in  time  of  peace,  shall  be  re- 
stored to  the  public  enemies  of  the  country,  will  depend  upon  the  will  and 
jileasure  of  Congreaa,  which  has  the  power  to  withhold  them,  or  to  restore 
them,  upoii  whatever  terma  or  conditions  it  may  jirescribe  by  law. 

(13)  Th  j  d'  'al  dp  rtment  which  now  consists  of  the  Supreme, 
C        t   ind  DttC      t         b       dbjlh    Constitution  to  follow,  respect, 

d         fmthd  ftlpltl  departments  of  the  govem- 

mtj         Uj-ltlqU  d       dire  and  administer  the  law  in 

1  th      w  tl       Am     g  th       pi        1  questions,  the  moat  important 

th  Wh  I  !   11  b    d    iared  or  recognized  j  when, 

d  Itt  d  It  p  hllbe  declared  or  recognized; 

wl    th  d  h  t  li  t    m  V  be  restored  to  their  original 

t  t        lit         t    th    g  t 

Wh  Iwhb        dldtJr         "n    ed,  and  when  the  inhabitants 

fprfnfh  h        h        IwfUdld  izd 


e  bound  to  recognize  and  apply  the  decisions  of  these  depart- 
ases  and  persons  affected  by  them. 
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[No.  2.    Preface,  p.  v.,  and  pp.  28-132.] 
SIAVEKY. 

A  brief  Skdch  of  the  Laws  of  Congress,  the  Acts  of  the  Executive,  and  the 
Amendments  of  the  Constitution,  by  which  Slavery  lias  been  terminated  in 
the  United  States,  and  Ciipil  and  Political  liights  have  been  guaranteed  to 
all  Citizens,  without  Distinction  of  Color,  Bace,  or  previous  Condition  of 
Slava-ff. 

As  slavery  was  the  prime  cause  of  rebellion,  any  further  toleration  of  it 
seemed  inconsiBtent  with  the  preservation  of  our  government.  Hence  it 
was  one  of  the  leadin*  objects  of  the  author  to  prove  that  by  virtue  of  the 
powers  devolved  up  P  d  C  b  existence 

of  civil  war,  they  h  d  h     fl  m  he  Union, 

an  unquestionable        h  dm  h  lating  any 

clause   of  the   Coi  h     p        d  al  modes  of 

accomplishing  this  dioa    d  all  might 

be  rightfully  adopted  w   h  p  d  by  jurists 

aod  publicists  of  tb    hi  h  h  q  lal  kiv  as 

applied  to  cases  of       d  w 

At  the  present  tira    (      D  m  ight  years 

since  the  publication  of  the  fti'st  edition  of  the  '•  War  Powers,"  a  brief 
reference  to  the  most  im])Qrtant  measures  by  which  slavery  has  been  actu- 
ally overthrown  and  extirpated,  will  show  how  far  the  legal,  political,  and 
constitutinnul  principles  advocated  in  this  work  have  received  the  subse- 
quent indorsement  and  ap[>roval  of  the  several  departments  of  our  govern- 
Just  before  the  rebellion  broke  out,  Congress  bad  passed,  by  a  unanimous 
vote,  the  following  declaratory  resolution  :  — 

"  Resolved,  That  neither  the  Federal  government,  nor  the  people,  nor  the 
governments  of  the  no n -si ave holding  States,  have  the  right  to  legislate  upon, 
or  interfere  with,  slavery  in  any  of  the  slaveholding  States  in  the  Union." 

The  sacrifice  to  slavery  demanded  as  a  prelude  to  rebellion  by  the  south- 
em  leaders  of  the  democratic  party,  which  then  had  control  of  the  govern- 
raent,  a  sacrifice  which  was  actually  submitted  to  by  republicans,  in  hope  of 
saving  the  Union  bj'  averting  the  calamities  of  war,  is  recorded  in  the  joint 
resolution  which  passed  the  Senate,  24  to  12,  and  the  House,  133  to  65,  on 
the  2d  of  March,  1861.     It  was  in  these  terms :  — 

"  That  the  following  articles  be  proposed  to  the  legislatures  of  the  several 
States,  as  an  amendment  to  the  Constitution  of  the  United  States,  which, 
when  ratified  by  three  fourths  of  said  legislatures,  shall  be  valid,  to  all  in- 
tents and  pur])oses,  as  part  of  the  said  Constitution. 

"Art.  XIII.  No  amendments  shall  be  made  to  the  Constitution  which  will 
authorize  or  give  to  Congrefis  the  power  to  abolish  or  interfere,  within  any 

60 
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State,  with  the  domestic  institutions  thereof,  including  that  of  persons  held 
to  labor  or  service  hy  the  lams  of  said  States." 

The  attack  of  the  rebels  upon  Fort  Sumter,  on  the  14tt  of  April,  1861, 
put  an  end  to  all  further  movements  of  leading  republicans  of  the  free  States 
in  Congress,  tending  to  the  perpetuation  of  slavery. 

O  th  0th  f  July,  1861,  Mr.  TrumhuU,  of  Illinois,  chairman  of  the 
S  t  mm  tt  on  the  judiciary,  reported  a  bill  hy  order  of  that  com- 
m  tt       t  ft      le  the  property  used  for  insurrectionary  purposes.     He 

fte  d  fT  d  an  additional  section  as  an  amendment,  which  provided 
f      th    f    f  f  all  "  claims  to  labor  or  serviee,"  under  State  laws,  of 

la  mi  1  J  d    n  aiding  or  promoting  insurrection.     This  amendment 

passed  the  benate  by  a  vote  of  33  to  6.  In  the  House,  on  the  3d  of  August, 
1861,  the  hill  was  reported  by  Mr.  Bingham,  from  the  committee  on  the 
judiciary,  with  an  amended  section,  which  was  more  effective,  and  secured 
forfeiture  of  and  freedom  to  all  Hlaves  who  should  thereafter  be  required  or 
permitted  by  their  masters  to  do  any  work  in  or  on  any  fort,  navy  yard, 
dock,  armory,  ship,  or  intrenchment,  or  in  any  military  or  naval  service 
whatever,  against  the  government  and  lawful  authority  of  the  United  States. 
This  amendment  was  adopted ;  ayes  53,  nays  42 ;  and  the  bill  passed  the 
House;  yeas  60,  nays  48;  and  as  amended  passed  the  Senate,  and  was 
approved  August  6,  1861.    (Chap.  60.) 

Mr.  Eliot,  of  Massachusetts,  December  *>  1861  introduced,  on  leave,  a 
joint  resolution  setting  forth  that,  while  w  d  scl  m  11  power  under  the 
Constitution  to  interfere  by  ordinary  leg   lati  th  th    institutions  of  the 

States,  yet  the  war  now  existing  must  b  did  ding  to  the  usages 

and  rights  of  military  service.  "  That,  th  f  w  d  hereby  declare  the 
President  as  commander-in-chief  of  our  33  d  th  ffi  rs  under  him  have 
the  right  to  emancipate  all  persons  held  a     1  j  military  district  in 

a  state  of  insurrection  against  the  national  government ;  and  that  we  re- 
spectfully advise  that  such  order  of  emancipation  be  issued,  whenever  the 
same  will  avail  to  weaken  the  power  of  the  rebels  in  arms,  or  to  strengthen 
the  military  power  of  the  loyal  forces."  This  resolution  was  rejected  by 
Congress. 

December  5,  Mr.  Trumbull,  of  Illinois,  introduced  3  bill  into  the  Sen- 
ate, which  provided  that  the  slaves  of  persons  who  should  take  up  arms 
against  the  United  States,  or  in  any  manner  aid  or  abet  the  rebellion,  should 
be  made  free. 

December  11,  Mr.  Morrill,  of  Maine,  introduced  into  the  Senate  a  joint 
resolution  to  confiscate  the  property  of  rebels  and  satisfy 'the  just  claims  of 
loyal  persons.  This  also  provided  for  the  freedom  of  slaves  of  rebels  op- 
posed to  the  government.  Several  other  bills,  resolutions,  and  amendments 
were  ofl'ered  by  senators,  all  having  the  same  general  object,  and  the  same 
limitations.  All  these  bills  and  resolutions  were  refeiTed  ti 
In  the  House  Mr.  Cliot's  joint  resolution  and  various  other  n 
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n  I  ke      a  ne    rcfe  red  to  a       mm  f    h    H  f  w      h  E 

was  a  member      Subseque  by  u        m  f    h     H  h 

rodu  cd  t   0   bills    ofwhih  w  T  fl  hpP 

rebel    for  the  pa  ment  ofbpn         fhp  be  nd 

otber  ]  urpose*"        the  othe    w      a  bil  m  d      h 

of  rebels  engaged  n  abett  ng  the  existing  rebellion  against  the  government 
of  he  U  ed  States  Iheee  b  Ih  haying  been  referred  to  a  committee, 
vere  reported  b  ck  on  the  Oth  of  April,  1862,  and  were  then,  and  for  sev- 
eral succeeding  days,  debated  in  the  House.  Mr  Sedgwick,  of  Xew  York, 
offered  an  amendment  which  made  it  the  duty  of  every  commanding  officer 
of  a  naval  or  military  department  within  any  portion  of  the  rebel  States,  by 
proclimiation,  or  in  some  other  way,  to  inoite  all  slaves  to  come  within  our 
lines  and  to  be  enrolled  in  the  service  of  the  United  States.  "  And  by  that," 
he  said,  "  I  mean  any  service  they  can  render,  civil  or  militarj' ;  and  that  it 
shall  be  the  duty  of  such  commanding  of&cer  to  enrol!  every  such  person, 
and  employ  such  of  them  as  may  be  necessary  in  the  service  of  the  United 
States,  and  to  renard  these  services  with  ireedcim  to  them  and  to  their  de- 
scendants forever.  I  include  in  that  the  slaves  not  only  of  rebels,  but  of 
persons  claiming  to  be  loyal ;  but  I  propose  for  these,  compensation,  and  I 
also  propose  compensation  for  the  services  of  all  such  as  may  be  claimed  by 
widows  and  minors."  This  amendment  tif  Mv.  Sedgwick  received  only 
tMrty-itoo  votes,  while  negative  vote?  were  one  hundred  and  sixteen. 

After  these  confiscation  and  partial  emancipation  measures  had  passed 
through  an  unusual  vaiiety  of  transformations,  they  came  before  a  commit- 
tee of  conference  between  thy  House  and  Senate,  which  finally  reported  in 
substance  the  Senate  amendment  prepared  by  Mr.  Clark,  of  New  Hamp- 
ahice,  which  combined  the  confiscation  and  emancipation  measures  in  one 
bill,  and  this  received  the  approval  of  the  President  July  17, 1862.  (Chap.  195.) 
This  act  provides  that  slaves  of  persons  who  gave  aid  and  comfjrt  to  the 
rebellion,  refugees  to  our  lines,  slaves  captured  from  or  those  deserted  by 
rebels,  slaves  found  by  our  tj-oops  in  places  which  had  been  held  by  rebels, 
should  be  deemed  captives  of  war,  and  bo  made  free:  that  fugitive  slaves 
should  not  be  returned  to  rebel  masters  ;  that  our  military  officers  should 
not  return  fugitive  slaves  even  to  loyal  owners ;  and  that  the  President  might 
employ  persons  of  African  descent  for  the  suppression  of  the  rebellion,  &c. 
This  act  was  confined  to  slaves  who  might  be  deemed  captives  of  war ;  and 
to  them  alone  it  gave  freedom. 

December  16,  1861,  Mr.  Wilson,  of  Massachusetts,  introduced  a  bill  into 
the  Senate  "  for  the  release  of  certain  persons  held  to  service  or  labor  in 
the  Disti'ict  of  Columbia."  It  passed  the  Senate  April  3,  1S62,  and  the 
House,  92  to  39,  April  11,  and  was  approved  April  16, 1862.  (Acta  of  1862, 
Chap.  54.) 

On  the  23d  of  December,  1861,  Mr.  Wilson,  of  Iowa,  introduced  a  reso- 
lution, "That  the  committee  on  military  affairs  be  requested  to  report  a 
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bill  to  tills  House  for  the  enactment  of  an  additional  article  of  war,  where- 
by all  officers  in  the  military  service  of  the  United  States  should  be 
prohibited  from  using  any  portion  of  the  forces  under  their  respective  com- 
mands for  the  purpose  of  retuniin{>;  to  their  masters  fugitises  from  serTice 
or  labor,  and  to  provide  for  the  punishment  of  such  officers  as  may  violate 
said  article  by  dismissal  from  the  service,"  A  bill  was  accordingly  reported 
and  passed,  and  was  approved  March  13,  1862.     (Chap.  40.) 

President  Lincoln  recommended  in  his  Message  of  March  6,  ,1862,  to 
Congress,  the  adoption  of  a  resolution,  "  That  the  United  States  ought  to 
coijperale  with  any  State  which  may  adopt  gradual  abolishment  of  slavery, 
giving  to  such  State  pecuniary  aid,  to  be  used  by  such  State  in  its  discre- 
tion, to  compensate  for  the  inconveniences,  public  and  private,  produced  by 
such  change  of  system." 

March  10,  1862,  Mr.  Conkling,  of  New  York,  asked  leave  to  introduce 
into  the  House  a  joint  resolution  to  that  cfi'ect.  Leave  was  granted,  and 
the  (csoluljon,  having  been  introduced,  passed  the  House  March  11  {89  to  31). 
On  the  2d  of  April  it  passed  the  Senate  (32  to  10) ;  and  was  approved  April 
10,  1862.     (Joint  Res.  No.  26.) 

Mr.  Arnold,  of  Illinois,  introduced  into  the  H  M     h  "4  186"      b'U 

to  prohibit  slavery  in  the  territories  of  the  Unit  d  w  i         d 

back  from  the  committee  on  territories,  to  whom       1    d  b  f        I         h 

amendments,  and  was  passed  by  the   House,  My        (8  60)      1      h 

Senate,  the  bill  was  referred  to  the  committee  o     te  1    m    d  1 

by  striking  out  all  after  the  enacting  clause,  and  Th      f  I 

after  the  passage  of  this  act,  there  shall  be  net  h       !        y  1  j 

servitude  in  any  of  the  territories  of  the  United  States,  now  existing,  or 
which  may  at  any  time  hereafter  be  formed  or  acquired  by  the  United  States, 
otherwise  than  in  punishment  of  crimes,  whereof  the  party  shall  have  been 
duly  convicted."  This  bill,  so  amended,  passed  the  Senate  (28  to  10)  on  the 
9th  of  Jmie,  1862,  and  on  the  17th  passed  the  House,  and  was  approved 
June  19,  1862.     (Chap.  111.) 

By  a  bill  which  was  introduced  by  Mr.  Grimes,  of  Iowa,  April  29,  1862, 
the  school  tas  on  property  of  colored  persons  residing  in  the  District  of 
Columbia,  which  had  previously  been  e.tpended  in  mutntenance  of  schools 
for  white  children,  was  to  be  in  future  applied  to  maintain  schools  for 
colored  cliildren  ;  and  by  an  amendment  proposed  by  Mr.  Wilson,  of  Maa- 
sachusetts,  persons  of  color  in  that  district  were  placed  on  the  same  footing 
with  white  persons  as  to  their  laws,  trials  for  ofl'enoes,  and  punishment  for 
crimes.     This  act  was  approved  May  21,  1862.     (Chap.  83.) 

June  12,  1862,  Mr.  Sumner  introduced  a  bill  to  carry  into  effect  the  treaty 
with  Great  Britain  for  the  suppression  of  the  slave  trade.  This  was  ap- 
proved July  1,  1862. 

June  23,  1862,  Mr.  Lovejoy,  of  Illinois,  introduced  a  bill  to  provide  for 
the  inauguration  in  the  District,  of  a  system  of  public  schools  for  the  edu- 
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cation  of  colored  youth ;  creating  a  board  of  trustees,  who  possess  tue  same 
powers  in  relation  to  colored  children  as  the  trustees  of  public  schools 
in  Washington  and  Georgetown.  This  bill  was  approved  July  11,  1862. 
(Chap.  151.) 

July  8,  1862,  Mr.  Foster,  of  Connecticut,  introduced  a  bill  authoridng  the 
President  to  make  certain  humane  provisions  for  persons  of  color,  delivered 
from  on  board  vessels  seized  in  the  prosecution  of  the  slave  trade  by  com- 
manders of  United  States  vessels.  This  was  passed,  and  approved  July  17, 
1861!. 

'An  additional  act,  introduced  by  Mr.  Wilson,  of  Massachusetts,  and 
amended  on  motions  of  Mr.  Grimes  and  Mr.  Sumner,  to  remove  some  of  the 
vestiges  of  slavery  in  the  District,  was  approved  July  12, 1862.  It  provides, 
among  other  things,  that  slaves  employed  In  the  District  after  April  16,  1862, 
shall  be  free ;  and  that  coloi-  shall  not  exclude  witnesses  in  any  judicial  pro- 
ceedings of  the  courts  of  the  District.     (Chap.  155.) 

July  8,  1862,  Mr.  Wilson,  of  Massachusetts,  reported  from  the  committee 
on  military  affairs  a  bill  to  "  amend  the  act  of  February  28,  1795,  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrection,  and 
repel  invasion."  Mr.  Grimes,  of  Iowa,  moved  to  amend  it  by  adding  provis- 
ions that  there  should  be  no  exemption  from  military  duty  on  account  of 
color;  that  when  the  militia  should  be  called  into  service,  the  President 
should  have  full  power  and  authority  to  organize  them  according  to  race  and 
color,  Mr.  King,  of  New  York,  moved  to  strike  out  the  first  two  sections 
of  Mr.  Grimes's  amendment,  and  to  insert  two  new  sections :  — 

"  That  the  President  be,  and  he  is  hereby,  authorized  to  receive  into  the 
service  of  the  IJniled  States,  for  the  purpose  of  conetnicting  inlrenchnients 
or  pett'orming  camp  service,  or  any  other  labor,  or  any  war  service  for  which 
they  may  he  found  competent,  |iersons  of  African  descent;  and  such  per- 
sons shuU  be  enrolled  and  organized  under  such  regulations,  not  inconsistent 
with  the  constitulion  and  laws,  as  the  President  may  prescribe  ;  and  they 
shall  be  fed,  and  paid  such  compensation  for  their  services  as  they  may  agree 
to  receive  when  enrolled! 

"That  when  any  man  or  boy  of  African  descent  shall  render  any  such 
service  as  is  provided  for  in  the  first  section  of  this  act,  he,  his  mother,  and 
his  wife  and  children  shall  forever  thereafter  be  free,  any  law,  usage,  or  cus- 
tom whatsoever  to  the  contrary  notwithstanding." 

A  violent  and  continuous  discussion  arose  upon  this  bill  between  those 
who  would  have  colored  persons  introduced  as  soldiers  into  our  army  and 
those  opposed  to  that  measure,  although  there  was  but  little  objection  to 
their  employment  as  laborers.  This  bill  was  passed  and  approved  July  17, 
1862.  (Chap.  201.)  And  under  it,  for  the  first  time  m  the  history  of  this  coun- 
try since  the  adoption  of  the  Constitution,  persons  of  African  descent  could, 
by  law  of  Congress,  be  introduced  into  the  military  service  as  soldiers.  They 
were  by  subsequent  acts  required  to  be  enrolled  in  the  same  manner  as  white 
men,  and  were  made  part  of  the  militia  of  the  United  States.  Their  pay  — 
which  was  at  first  ten  dollars  per  month,  and  rations,  and   the   freedom  of 
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themselves,  and  under  certain  conditions  the  freedom  of  the:c  families,  was, 
hy  subsequent  acts,  equalized  with  that  of  other  soldiers  from  and  after  Jan- 
uary 1,  1864.  (See  Note  on  the  laws  for  raising  and  organizing  military 
forces,  p.  478.) 

On  the  17th  of  February,  1863,  Mr.  Wiisoi;,  of  Mas sachu setts,  introduced 
a  bill  to  incorporate  "  an  institution  for  the  education  of  colored  youth,"  to 
he  located  in  the  District  of  Columbia ;  and  it  pnssed  the  Senate  (29  to  9},  and 
having  on  the  2d  of  March  passed  the  House,  was  approved  March  3,  1863. 
June  25,  1861,  the  President  approved  an  act  which  made  it  the  duty  of 
the  school  commissioners  in  the  District  to  establish  public  schools  for  col- 
ored children,  to  provide  school-houses,  to  employ  teachers,  and  to  appro- 
priate a  proportion  of  the  school  fund,  to  be  determined  by  the  nimiber  of 
h:  d  between  the  ages  of  sis  and  seventeen  years. 

A  colored  children  obtained  by  this  law  the  same 

g  uhllo  schools  at  Washington  and  Georgetown. 

0  of  Congress  was  that  by  which  the  Freedman'a 

B  er  the  war  power  of  the  government.     The  bill 

ea  fr      men  and  refugees  was  first  introduced  into  the 

&       E  Massachusetts,  December,  1863.     It  passed  the 

H  Senate.     In  1864  it  was  again  brought  forward, 

m       m  was  passed  ;  and  was  approved  March  3,  1865. 

F      L  ft      E  ating  to  the  act,  see  Note  No.  9,  page  464.) 

0  m  y  Congress  in  relation  to  slavery,  the  most  im- 

for  submitting  to   the  States  a  proposition  to 
m  C  prohibiting  slavery  forever.     On  the  14th  De- 

m  M  hi        of  Ohio,  and  Mr.  Wilson,  of  Iowa,  presented 

oth  of  which  were  referred  to  the  committee  on 
W  Ison  was  chairman.     In  the  Senate,  Mr.  Hen- 
11th  of  January,  and  Mr.  Sumner,  of  Massa- 
F      uary,  1864,  introduced  similar  resolutions,  which 
ary  committee.      February   10,  Mr.  Trumbull, 
mm  reported  adversely  on  Mr.  Sumner's  resolution, 

M     H  t  reported  a  resolution,  — 

g         le  be  proposed  to  the  legislatures  of  the  several 

Sta  m          f  the  Constitution  of  the  United  States,  which, 

w               fi  d  b  hs  of  said  legislatures,  shall  be  valid,  to  all  in- 

te           d        p  as             of  the  said  Constitution  — ^  namely, 

X  I  Neither  slavery  nor  involuntary  servitude,  except 

as       p        hm  whereof  the  party  shall  have  been  duly  con- 

t«  ui     he  United  States,  or  any  place  subject  to  iJieir 

S        2      C     gr  1  have  power  to  enforce  this  article  by  appropri- 

ate legislation. 

In  this  form  the  resolution  passed  the  Senate  (38  to  6),  although  it  failed 
at  that  time  in  the  House ;  but  it  was  subsequently  (January  27,  1865) 
passed  in  the  House  by  the  requisite  two  thirds  vote,  and  was  approved 
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F  He  65,  page  567),  and  has  been 

ConBtitution. 

ed  States  in  their  civil  rights, 

an  (approved  April  9,  1866),  de- 

tli  izens  of  the   United   States 

U  flubject  to  any  foreign  power 

(  m  )  persons  of  every  race  and 

an  of  slavery.    It  declared  that 

m  s  and  property,  and  tw  liable 

and  it  made  any  violation  of 

etive  machinery  for  the  es- 

.     This  law  was  of  vast  im- 

g  colored  race  in  the  Southern 

S  or  of  the  amendment  of  the 

m  m  les,  the  names  of  Mr.  Trum- 

B  ,  are  indissolubly  connected. 

16th  June,  1866,  proposing 

which  was  subsequently  rat- 

ihed   and  dulv  proclaimed  hy  the  Serretarj-  of  btate 


p  d  States,  and  sub- 

&  U  States  and  of  the 

S  N    S  ha     m  orce  any  law  which 

the  Unilfld  Stales ; 

S  r  property,  without 

sdiction  tiie  equal 

p    M 

R  g  the  several  States 

ole  number  of  per- 

g  ta  B      when  the  ri);ht  to 

th  P  nt  and  Vice-Presi- 

ta  g         the  executive  and 

fii  S  mm  mre  thereof,  is  de- 

y  mal  S  g  twenty-one  yeara 

d  U  ay  abridged,  except 

ar  be  of  representation 

in  d  mber  of  such  male 

twenty- one  years 

N  re      tative  in  Congrese, 

or  elector  of  President  or  \  ice  President,  or  hold  any  office,  civil  or  military, 
under  the  United  States,  or  under  any  State,  mho,  naring  preriously  taken 
an  oath,  as  a  member  of  Confess,  or  as  an  officer  of  the  United  States,  or  as 
a  member  of  any  State  legislature,  or  as  an  executive  or  judicial  officer  pf 
any  State,  to  support  the  Constitution  of  the  United  States,  shall  have  en- 
gaged in  insurrection  or  rebellion  against  the  same,  or  given  aid  or  comfort 
to  the  enemies  thereof.  But  Congress  may  by  a  vote  of  two  thirds  of  each 
House,  remove  such  disability. 

Sect.  4,     The  validity  of  the   public  debt  of  the  United  Stales,  author- 
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izeil  by  law,  including  debts  incurred  for  payment  of  pensions  and  bounties 
for  eei'vicea  in  suppressing  insurrection  or  rebellion,  Bhall  not  be  (juestioued. 
But  neitber  tbe  United  States,  nor  any  State,  shall  assume  or  pay  any  debt 
or  obligation,  incutred  in  aid  of  insurrection  or  rebellion  against  the  United 
States,  or  any  claim  for  the  loss  or  emancipation  of  any  slave ;  but  all  such 
debts,  obligatioas,  and  claims  ehall  be  beld  illegal  pnd  Toid. 

Sect.  5,  The  Congress  shall  have  jjower  to  enforce,  by  appropriate  legis- 
lation, the  provisions  of  this  article. 

On  the  24th  of  January,  1S67,  Congress  passed  an  act  (Stat.  1867,  Chap,  lo) 
providing  that  the  elective  franchise  in  the  Territories  should  not  be,  there- 
after, denied  to  any  persons  on  account  of  color,  race,  or  previous  condition 
of  Bervitude. 

Tbe  joint  resolution  of  Congress  of  February  27,  1869,  proposed  the 
Fifteenth  Amendment  of  the  Constitution.  Tbe  ratification  thereof  was 
announced  by  the  State  Department  March  30,  1870,  and  by  a  proclama- 
tion of  the  President. 

Amendment  XV. 

Sect.  1.  The  right  of  fhe  citizens  of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  the  United  States,  or  by  any  State,  on  account  of 
race,  color,  ov  previous  condition  of  servitude. 

Sect.  2.  Congress  shall  have  power  to  enforce  this  article  by  appro- 
priate legislation. 

This  amendment  has  been  followed  by  the  acts  of  May  31, 1870,  chap.  114, 
and  July  14,  1870,  chap.  2o4,  to  enforce  the  provision^  thereof,  securing 
the  right  guaranteed  by  the  amendment,  requiring  a  true  registry  of  legal 
voters  to  be  prepared  at  stated  times,  and  affixing  hea.vy  penalties  for  false 
voting,  false  registering,  or  false  counting,  or  for  wrongfully  refusing  to 
register  or  to  receive  a  vote,  or  for  bribery,  corruption,  or  intimidation. 

Acts  of  the  Executive  relating  to  Slavery. 
The  most  important  acts  of  President  Lincoln  in  relation  to  slavery  plainly 
indicate  the  rapid  advancement  made  by  him  towards  the  conclusion  that 
slavery  must  be  destroyed  in  order  that  the  republic  might  be  preserved. 
Tbe  steps  which  marked  his  progress  may  be  traced  in  the  following  proc- 
lamations :  — 

By  the  President  of  the  United  States  op  America. 
A  PROCLAMATION. 
Whereas  there  appears  in  the  public  prints  what  purports  to  be  a  proc- 
lamation of  Major  General  Hunter,  in  the  words  and  figures  following,  to 

"  Headquarters  Department  of  the  South, 
"  Hilton  Head,  S.  C.  May  9,  1862. 
"  General  Orders  No.  11.  —  The   three   States  of  Georgia"  Plo  id  d 

South  Carolina,  comprising    hml       ydpam  fhS  h        g 

deliberately  declared  them    i  1     g  d        h     [  f    he 

United  Stales    of  America,       dhgk         pm  bsad 

United  States,  it  becomes  a  mil  ta      neee  a    lir      h  m       d      mai- 
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tial  law.  This  waa  accordingly  done  on  the  23lh  da}  of  A[  1  1S6  SI  y 
and  martial  law  in  a  fiee  country  are  altogelJie  in  mp  bl  he  p  na 
in  these  three  States  —  Ouorgia,  Florida,  and  &  h  L  1  — h  f  e 
held  as  slaves,  are  therefore  declared  forever  fr 

"(Official)  U      D  Hunter 

"  M  J      &  1  C  mm     d 

"Ed.  W.  Smith,  Acting  Assistant  Adjutant. Oe    1 

And  whereas   the  same  is   producing  some   e         m  nd  ra    und 

standing,  therefore, 

I,  Abraham    Lincoln,  President  of  the   Ln     d   S    te     p      1    m  and 
declare,  that  the  Government  of  the  United  Sta       h  d  n    k     wi  d        nf 
mation,  or  helief,  of  an  intention   on  the  part     f  G  1  Hunte  ue 

such  a  proclamation ;  nor  has  it  yet  any  autheu  f    ma     n   h       h    doc- 

ument is  genuine.    And  further,  that  neither  Ge  e    1  Hun  ay     he 

commander,  or  person,  has  been  authorized  by  the  Government  of  the 
United  States  to  make  proclamations  declaring  the  slaves  of  any  State  free ; 
and  that  tlie  supposed  proclamation  now  in  question,  whether  genuine  or 
false,  is  altogether  void,  so  far  as  respects  such  declaration. 

I  further  make  known  that  whether  it  be  competent  for  me,  as  Com- 
mander-iii-Chief  of  the  Array  and  Navy,  to  declare  the  slaves  of  any  Stale 
or  States  free,  and  whether  at  any  time,  in  any  case,  it  shall  have  become  a 
necessity  indispensable  to  the  maintenance  of  the  Government,  to  exercise 
such  supposed  power,  are  questioos  which,  under  my  responsibility,  I  re- 
serve to  myself,  and  which  I  cannot  feel  justified  in  leaving  to  the  decision 
of  commanders  in  the  field.  These  are  totally  different  questions  from  those 
of  police  regulations  in  armies  and  camps. 

On  the  sixth  day  of  March  last,  by  a  special  message,  I  recommended  to 
Congress  the  adoption  of  a  joint  resolution  to  be  substanlially  as  follows  :  — 

"  MeaoUed,  That  the  United  Stales  ought  to  eoiiperate  with  anv  State 
which  may  adopt  a  gradual  abolishment  of  slavery,  giving  to  such  State 
pecuniary  aid,  to  be  used  by  such  State  in  its  discretion,  to  compensate  for 
the  inconveniences,  public  and  private,  produced  by  such  change  of  system." 

The  resolution,  in  the  language  above  quoted,  was  adopted  by  lai^e 
majoriliea  in  both  branches  of  Congress,  and  now  stands  an  authentic,  def- 
inite, and  solemn  proposal  of  the  nation  to  the  States  and  people  most  im- 
mediately interested  in  the  subject-matter.  To  the  people  of  those  States  I 
now  earnestly  appeal  —  I  do  not  argue  —  I  beseech  you  to  make  the  argu- 
ment for  yourselves  —  You  cannot,  if  you  would,  be  blind  to  the  signs  of 
the  times  —  I  beg  of  you  a  calm  and  enlarged  cohsideration  of  them,  ran- 
ging, if  it  may  be,  far  above  personal  and  partisan  politics.  This  proposal 
makes  common  cause  for  a  common  object,  casting  no  reproaches  upon  any. 
It  acts  not  the  Pharisee.  The  change  it  contemplates  would  come  gently 
as  the  dews  of  heaven,  not  rending  or  wrecking  anything.  Will  you  not  em- 
brace it?  So  much  good  has  not  been  done,  by  one  effort,  in  all  past  time, 
as,  in  the  providence  of  God,  it  is  now  your  high  privilege  to  do.  May  the 
vast  future  not  have  to  lament  that  you  have  neglected  it. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the  seal 
of  the  United  States  to  be  affixed. 

Done  at  the  City  of  Washington,  this  nineteenth  day  of  May,  in 
[SEAL.]         the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-two, 
and  of  the  Independence  of  the  United  States  the  eighty-sixth. 
ABKAHAM   LINCOLN. 
By  the  President : 

William  H.  Seward,  Secretary  of  State. 
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By  the  President  of  the  United  States  of  America. 
A   PROCLAMATION. 

I,  Abbaham  Lincoln,  President  of  the  United  States  of  America,  and 
Commander-in-Chief  of  the  Army  and  Navy  thereof,  do  herehy  proclaim  and 
declare  that  hereafter,  as  heretofore,  the  war  will  he  prosecuted  for  the  ob- 
iect  of  practically  restoring  the  constitutional  relation  between  the  United 
States  and  each  of  the  States  and  the  people  thereof,  in  which  States  that 
relation  is  or  may  be  suspended  or  disturbed. 

That  it  is  my  purpose,  upon  the  next  meeting  of  Congress,  to  again  rec- 
ommend the  adoption  of  a  practical  measure  tendering  pecuniary  aid  to  the 
free  acceptance  or  rejection  of  all  slave  States,  so  called,  the  people  whereof 
may  not  then  be  in  rebellion  against  the  United  States,  and  which  States 
may  then  have  voluntarily  adopted,  or  thereafter  may  voluntarily  adopt,  im- 
mediate or  gradual  abolishment  of  slavery  within  their  respective  limits ; 
and  that  the  effort  to  colonize  persons  of  African  descent  with  their  consent 
upon  this  continent  or  elsewhere,  with  the  previously  obtained  consent  of 
the  governments  existing  there,  will  be  continued. 

That  on  the  flrst  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-three,  all  persons  held  as  slaves  within  any  State  or 
designated  part  of  a  State,  the  people  whereof  shall  then  be  in  rebellioQ 
against  the  United  States,  shall  be  then,  thenceforward,  and  forever  free ; 
and  the  Exeeutive  Government  of  the  United  States,  including  the  military 
and  naval  authority  thereof,  will  recognize  and  maintain  the  freedom  of  such 
persons,  and  will  do  no  act  or  acts  to  repress  such  persons,  or  any  of  them, 
m  any  efforts  they  may  make  for  their  actual  freedom. 

That  the  Executive  will,  on  the  first  day  of  January  aforesaid,  by  procia- 
malion,  designate  the  States  and  parts  of  States,  if  any,  in  which  the  people 
thereof,  respectively,  shall  then  be  in  rebellion  against  the  United  States ; 
and  the  fact  that  any  State,  or  the  people  thereof,  shall  on  that  day  be,  in 
good  ikith,  represented  in  the  Congress  of  the  United  States  by  members 
chosen  thereto  at  elections  wherein  a  majority  of  the  qualified  voters  of  such 
State  shall  have  participated,  shall,  in  the  absence  of  strong  countervailing 
testimony,  be  deemed  conclusive  evidence  that  such  State,  and  the  people 
thereof,  are  not  then  in  rebellion  against  the  United  States. 

That  attention  is  hereby  called  to  an  act  of  Congress  entitled  "  An  Act  to 
make  an  additional  article  of  war,"  approved  March  13, 1862,  and  which  act 
is  in  the  words  and  figures  following; 

Be  it  enacted  by  the  Seaiate  and  House  of  Eepi-eaeniatives  of  the  United 
States  of  America  in  Conc/rees  assembled.  That  hereafter  the  following  shall 
be  promulgated  as  an  additional  article  of  war,  for  the  govei'nment  of  the 
army  of  the  United  States,  and  shall  be  obeyed  and  observed  as  such : 

"  Article  — .  All  officers  or  persons  in  the  military  or  naval  service  of  the 
United  States  are  prohibited  from  employing  any  of  the  forces  under  their 
respective  commands  for  the  purpose  of  returning  fugitives  from  service  or 
labor  who  may  have  escaped  from  any  persons  to  whom  such  service  or 
labor  is  claimed  to  be  due,  and  any  officer  who  shall  be  found  guilty  by  a 
court  martial  of  violating  this  article  shall  be  dismissed  from  the  service. 

"  Sec.  2.  And  be  it  further  enacted,  That  this  act  shall  take  effect  from 
and  after  its  passage." 

Also  to  the  ninth  and  tenth  sect 
press  insuirection,  to  punish  treasi 
property  of  rebels,  and  for  other  purposes,"  approved  July  17,  1862,  and 
which  eecdons  are  in  the  words  and  Sgures  following : 
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"  Sec.  9.  Arid  be  it  further  enacted,  That  all  slaves  of  persona  who  shaU 
hereafter  be  engaged  in  rebellion  against  the  Government  of  the  United 
States,  or  who  fhall  in  any  way  give  aid  or  comfort  tiiereto,  escaping  from 
Guch  persona,  and  taking  refuge  within  the  lines  of  the  army ;  and  all  nlaves 
captured  &om  such  persons  or  deserted  by  them,  and  coming  under  the  con- 
trol of  the  Government  of  the  United  States  ;  and  all  slaves  of  such  persons 
found  ore  £or]  being  within  any  place  occupied  by  rebel  forces,  and  after- 
wards occupied  by  the  forces  of  the  United  States,  shall  he  deemed  captives  of 
war,  and  shall  be  forever  free  of  theii'  servitude,  and  not  again  held  as  slaves. 

"  Sec.  10.  And  be  U  further  eiiacted,  That  no  slave  escaping  into  any 
State,  Territory,  or  the  District  of  Columbia,  from  any  other  State,  shall  be 
delivered  up,  or  in  any  way  impeded  or  hindered  of  his  liberty,  except  for 
crime,  or  some  offence  against  the  laws,  unless  the  person  claiming  said 
fugitive  shall  first  make  oath  that  the  person  to  whom  the  labor  or  service 
of  such  fugitive  is  alleged  to  he  due  is  his  lawful  owner,  aad  has  not  borne 
anas  against  the  United  States  in  the  present  rebellion,  nor  in  any  way 
given  aid  and  comfort  thereto ;  and  no  person  engaged  in  the  mOitary  or 
naval  service  of  the  United  States  shall,  under  any  pretence  whatever,  as- 
sume to  decide  on  the  validity  of  the  elium  of  any  person  to  the  service,  or 
labor  of  any  other  person,  or  surrender  up  any  such  person  to  the  claimant, 
on  pain  of  being  dismissed  from  the  service." 

And  I  do  hereby  enjoin  upon  and  order  all  persons  engaged  in  the  mili- 
tary and  naval  service  of  the  United  States  to  observe,  obey,  and  enforce, 
within  their  respective  spheres  of  service,  the  act  and  sections  above  recited. 

And  the  Executive  will  in  due  time  recommend  that  ail  citizens  of  the 
United  States  who  shall  have  remained  loyal  thereto  throughout  the  rebel- 
lion shall  (upon  the  restoration  of  the  constitutional  relation  between  the 
United  States  and  their  respective  Slates  and  people,  if  that  relation  shall 
have  been  suspended  or  disturbed)  be  compensated  for  all  losses  by  acts  of 
the  United  States,  including  tlie  loss  of  slaves. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the  seal  of 
tbe  United  States  to  be  affised. 

Done  at  the  City  of  Washington  this  twenty-second  day  of  Septem- 
j-         -  ber,  in  the  year.of  our  Lord   one  thousand  eight  hundred  and 

L         -I  sixty-two,  and  of  the  -Independence  of  the  United  States  the 

eighty- seventh. 

ABRAHAM  LINCOLN. 

By  the  President; 

William  H.  Seward,  Secretary  of  State. 

By  tue  President  of  toe  United  States  of  America. 
A  PEOCLAMATION. 

Whekeas,  on  the  twenty-second  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-two,  a  proclamation  was  issued 
by  the  President  of  tlie  United  Stales,  containing,  among  other  things,  the 
following,  to  wit: 

"  That  on  the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-three,  all  persons  held  as  slaves  within  any  State 
or  designated  part  of  a  State,  the  people  whereof  shall  then  be  in  rebellion 
against  the  United  States,  shall  be  then,  thenceforwaid,  and  forever,  free : 
and  the  Executive  Government  of  the  United  States,  including  the  military 
and  naval  authority  thereof,  will  recognize  and  maintain  the  freedom  of  such 
persons,  and  will  do  no  act  or  acts  to  repress  such  persons,  or  any  of  them, 
m  any  efforts  they  may  make  for  their  actual  freedom. 
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"  That  the  Executive  will,  on  the  first  day  of  January  aforesaid,  by  procla- 
mation, designate  the  States  and  parts  of  States,  if  any,  in  which  the  people 
thereof,  respectirely,  shall  then  be  in  rebellion  against  the  United  States; 
and  the  fact  that  any  State,  or  the  people  thereof,  ehall  on  that  day  be  in 
good  faith  represented  ia  the  Congress  of  the  United  Slates,  by  members 
chosen  thereto  at  elections  wherein  a  majority  of  the  qualified  voters  of  such 
Stales  shall  have  parlieipated,  shall,  in  the  absence  of  strong  countervailing 
testimony,  be  deemed  concluaive  evidence  that  such  State,  and  the  people 
thereof,  are  not  then  in  rebellion  against  the  United  States." 

Now,  therefore,  I,  Abrabam  Lincoln,  President  of  the  United  States, 
by  virtue  of  the  power  in  me  vested  as  Commander-in-Chief  of  the  Army  and 
Navy  of  the  United  States,  in  time  of  actual  armed  rebellion  against  the 
authority  and  Government  of  the  United  States,  and  as  a  fit  and  necessary 


in  the  year  of  our  Lord  one  thousand  ei^ht  hundred  and  sixty-three,  and  in 
accordance  with  my  purpose  so  to  do,  publicly  ptociainied  for  the  full  period 
of  one  hundred  days  from  the  day  first  above  mentioned,  order  and  desig- 
nate as  the  States  and  wrts  of  States  wherein  the  people  thereof,  respective- 
ly, are  this  day  in  rebellion  against  the  United  States,  the  following,  to  wit : 

Arkansas,  Texas,  Louisiana  {except  the  parishes  of  St,  Bernard,  Plaque- 
mines, Jefferson,  St.  John,  St.  Charles,  St.  James,  Ascension,  Assumption, 
TeiTe  Bonne,  Lafourche,  St.  Mary,  St.  Martin,  and  Orleans,  including  the 
city  of  New  Orleans),  Mississippi,  Alabama,  Florida,  Georgia,  South  Caro- 
lina, North  Carolina,  and  Virginia  (except  the  forty-eight  counties  desig- 
nated as  West  Virginia,  and  also  the  counties  of  Berkeley,  Accomac,  North- 
ampton, Elizabeth  City,  York,  Princess  Ann,  and  Norfolk,  including  the 
cities  of  Norfolk  and  Portsmouth),  and  which  excepted  parts  are  for  the 
present  left  precisely  as  if  this  proclamation  were  not  issued. 

And  by  vu-tue  of  the  power,  and  for  the  purpose  aforesaid,  I  do  order  and 
declare  that  all  persons  neid  as  slaves  within  said  designated  States  and  parts 
of  States  are,  and  henceforward  shall  be,  free ;  and  that  the  Executive  Gov- 
ernment of  the  United  States,  including  the  military  and  naval  authorities 
thereof,  will  i^cognize  and  maintain  the  freedom  of  said  persons. 

And  I  hereby  enjoin  upon  the  people  so  declared  to  be  free  to  abstain 
from  all  violence,  unless  m  necessary  self-defence ;  and  I  recommend  to  them 
that,  in  all  cases  when  allowed,  they  labor  faithfully  for  reasonable  wages. 

And  1  further  declare  and  make  known  that  such  persons,  of  suitable  con- 
dition, will  be  received  into  the  armed  service  of  the  United  States  to  gar- 
rison forts,  positions,  stations,  and  other  places,  and  to  man  vessels  of  all 
sorts  in  said  service. 

And  upon  this  act,  sincerely  believed  to  be  an  act  of  justice,  warranted 
by  the  Constitution  upon  military  necessity,  I  invoke  the  considerate  judg- 
ment of  mankind,  and  the  gracious  favor  of  Almighty  God. 

In  witness  whereof,  I  have  hereunto  set  my  band,  and  caused  the  seal  of 
the  United  States  to  be  afiixed. 

Done  at  the  City  of  Washington  this  first  day  of  January,  ia  the 
.        1  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three, 

'■■'"  ^'-l  and  of  the  Independence  of  the  United  States  of  America  the 

eighty-seventh. 

ABRAHAM  LINCOLN. 


'  extracts  from  Pceaident  Lincoln's  Aleesnge  o 
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[No.  3.     See  p.  26.] 
SLAVES  IN  THE  ARMY. 

Gompensation  to  Masters  of  Slave)  employed  in  the  Military  Service  of  the 

United  States. 

The  policy  adopted  by  the  governraerit  in  relation  to  the  use  of  slaves  in 

the  army  U  fuBy  exiilained  in  a  subsequent  note  upon  the  organization  of 

persons  of  African  descent  as  part  of  our  military  and  naval  forces. 

The  principles  asserted'  in  the  text  in  relation  to  the  right  of  our  govern- 
ment to  use  slaves  of  loyal  and  of  disloyal  masters  have  been  recognized  and 
confirmed  by  several  acts  of  Congress.  The  right  of  the  masters  to  com- 
pensation has  also  been  the  subject  of  legislative  discussion. 

As  the  acts  of  April  16, 1862  (Chap.  54),  and  July  12,  1862,  (Chap.  155),  by 
which  slavery  in  the  District  of  Columbia  was  abolished,  and  by  which  com- 
pensation to  slave  masters  waa  provided  for,  were  not  founded  on  the  war 
powers  of  the  government,  they  need  not  be  especially  noticed  in  this  con- 
On  the  22d  of  September,  1862,  President  Lincoln  issued  a  proclamation 
in  which  he  announced  that  it  was  his  purpose  to  treat  as  free  all  slaves  held 
in  any  State  which  should  be  declared  in  rebellion  on  the  first  day  of  the 
following  Januarys  and  to  propose,  upon  the  next  meeting  of  Congress,  to 
grant  pecuniary  aid  to  all  such  slave  States  not  then  in  rebellion,  as  would 
adopt  measures  for  the  gradual  or  immediate  emancipation  of  slaves ;  and 
to  recommend  to  Congress  that  all  citizens  of  the  United  States  who  should 
be  found  to  have  remained  loyal  thereto  throughout  the  rebellion  (on  res- 
toration of  peace)  be  compensated  for  all  losses  by  acts  of  the  United 
States,  including  the  loss  of  slaves. 

Claims  to  slaves  employed  for  insurrecljonary  purposes,  and  claims  of 
rebels  to  slaves  however  employed,  were  disallowed  by  acts  of  August  6, 
1861  (Chap.  60),  and  April  16,  1862  (Chap.  54).  By  act  of  February  24, 
1864  (Chap.  13),  it  is  provided  (Sec.  24)  that,  ■'  When  a  slave  of  a  loyal  master 
fiball  be  drafted  and  mustered  into  the  service  of  the  United  States,  his 
master  shall  have  a  certificate  thereof,  and  thereupon  such  slave  shall  be 
free,  and  tie  ioitniy  of  one  hundred  dollars,  now  payable  by  law  for  each 
drafted  man,  shall  he  paid  to  the  person  to  whom  such  drafted  man  was 
owing  service  or  labor  at  the  time  of  his  muster  into  the  service  of  the  United 
States,"  The  same  bounty  was  also  made  payable  to  persons  who  had 
theretofore  enlisted  d         h  Th    S  W 

was  requested  to    pp  h  S        S  p 

resented  in  Cong  es  g  h  p  wh  m 

a  colored  volunte      ma  mp  d    g 

three  hundred  do  h       h  P      b  d 

derived  from  comm  d  h  d  g 
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mustered  into  service,  was  to  be  free.  The  provisions  of  this  act  were  made 
retrospective,  bo  as  to  cover  bounties  and  compensation  to  masters  for  prior 
enlistments  of  slaves. 

Under  tliis  act  commia  si  oners  were  appointed  by  the  Secretary  of  War, 
and  rules  were  drawn  up,  and  forms  of  deeds  of  manumission  were  prepared 
at  the  request  of  the  Secretary  of  War,  by  the  Solicitor  of  the  War  Depart- 
ment j  and  such  commissioners  awarded  bounties  and  compensation  to 
numerous  elave  masters  residing  in  the  loyal  slave  States,  all  of  whom  were 
required  to  execute  such  deeds  of  manumiseion  before  receiving  their  money. 
On  the  10th  of  February,  1864,  Mr.  Trumbull,  Senator  from  Illinois,  Chair- 
man of  the  Committee  on  the  Judiciary,  reported  a  resolution  that  an  arti- 
cle abolishing  slavery  be  proposed  to  the  legialatiCTes  of  the  several  States, 
as  an  amendment  to  the  Constitution.  This  resolution  was  taken  up  by 
the  Senate  as  in  committee  of  the  whole,  on  the  28th  of  March,  and  it  was 
debated  from  time  to  time  until  the  8th  of  April,  when  it  was  finally  passed, 
by  vote  of  38  to  6.  On  the  31st  of  May  it  was  taken  up  in  the  House,  and, 
after  long  discussion,  was  subsequently  passed  and  approved,  February  I, 
1865.  During  the  pendency  of  these  discussions  it  is  probable  that  there 
was  no  undue  zeal  or  activity  on  the  part  of  the  commissioners  to  award 
bounties  and  compensations  to  slave  masters.  After  the  amendment  was 
ratified,  no  further  allowances  were  made ;  and  neither  the  amendment  of 
the  Constitution  nor  the  laws  of  Congress  have  provided  for  anv  further  in- 
demnity to  lojal  or  disloyal  cit  zens  for  the  loss  of  the  r  slaves 

The  Fourteenth  Amendment  of  the  Const  tution  recommended  by  Con- 
gress in  1866,  and  finally  ratified  by  the  States  n  lbb6  prov  des  that, 
"  Neither  the  United  States  nor  any  State  shall  asiun  e  or  pay  ■iny  debt  or 
obligation,  incurred  in  aid  of  insurreot  on  or  rebell  on  against  the  United 
States,  or  any  claim  for  the  1  as  o  ti  e  ema  c  pat  o  of  uni  slave  but  all 
such  debts,  obligations,  and  cl       s  si  all  be  1  e  d      e^iil  <i  d    o  d 


[No.  4.    See  pp.  54  and  116.] 

CONFISCATION. 

The  views  of  President  Lincoln  upon  the  Confiscation  Act  of  July  17, 
1862,  were  fully  expressed  by  bim  in  the  following  Message  to  Congress, 
daled  on  the  same  day  on  which  he  approved  that  act. 


Felloie-citizeas  of  the  Senate  and  House  ofSepresentatives  ; 

Considering  the  bill  for  an  act  to  suppress  insurrection,  to  punish  trea- 
son and  rebellion,  to  seize  and  confiscate  the  pro])erty  of  rebels,  and  for 
other  purposes,  and  the  joint  resolution  explanatory  of  said  act,  as  being 
substantially  one,  I  have  approved  and  signed  both. 

Before  I  was  informed  of  the  passage  of  the  resolution,  I  had  prepared 
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the  draft  of  a  message  stating  objections  to  the  bill  becoming  a  law,  a  copy 
of  which  draft  is  herewith  transmitted. 

ABRAHAM  LINCOLN. 

July  17,  1862. 
Fellow-citizens  of  the  House  of  Representatives : 

I  herewith  return  to  your  honorable  body,  in  which  it  originated,  the 
bill  for  an  act  entitled  an  act  to  suppress  treason  and  rebellion,  to  seize 
and  confiscate  the  property  of  rebels,  and  for  other  purposes,  together  with 
my  objections  to  its  becomiag-  a  law. 

There  is  much  in  the  bill  to  which  I  perceive  no  objection.  It  is  wholly 
prospective,  and  it  touches  neither  the  person  nor  property  of  any  loyal 
dtizen  —  in  which  pai'ticnlar  it  is  just  and  proper. 

The  first  and  second  sections  provide  for  the  conviction  and  puniahment 
of  persons  who  shall  be  guilty  of  treason,  and  the  persons  who  shall  incite, 
set  on  foot,  assist  or  engage  in  any  rebellion  or  insurrection  against  the  au- 
thority of  the  United  States,  or  the  laws  thereof,  or  shall  give  aid  or  com- 
fort to  any  such  existing  rebellion  or  insurrection. 

By  fair  construction  the  persons  within  these  sections  are  not  to  be  pun- 
ished without  regular  trials  in  duly  constituted  courts,  under  the  forms  and 
all  the  substantial  provisions  of  law,  and  of  the  Constitution  applicable  to 
their  several  cases.  To  this  I  perceive  no  objection,  especially  as  such  per- 
sons would  be  within  the  general  pardoning  power,  and  also  within  the 
special  provision  for  pardon  and  amnesty  contained  in  this  act.     It  also 

Erovides  that  the  slaves  of  persona  confiscated  under  these  sections  shall 
e  free.  I  think  there  is  an  unfortunate  form  of  expression  rather  than  a 
substantial  objection  in  this.  It  is  startling  to  say  that  Congress  can  free 
a  slave  within  a  State ;  and  yet,  were  it  said  that  the  ownership  of  a  slave 
had  first  been  transferred  to  the  nation,  and  that  Congi'ees  had  then  liber- 
ated him,  the  difficulty  would  vanish ;  and  this  is  the  real  case.  The  traitor 
against  the  general  government  forfeits  his  slave  at  least  as  justly  as  he 
does  any  other  property,  and  he  forfeits  both  to  the  government  against 
which  he  offends.  The  government,  so  far  as  there  can  be  ownership,  owns 
the  forfeited  slaves,  and  the  question  for  Congress  in  regard  to  them  is, 
Shall  they  be  made  free,  or  sold  to  new  masters?  I  see  no  objection  to 
Congress  deciding  in  advance  that  they  shall  be  free.  To  the  high  honor  of 
Kentucky,  as  I  am  informed, ~she  has  been  the  owner  of  some  slaves  by 
escheat,  and  has  sold  none,  but  liberated  all.  I  hope  the  same  is  true  of 
some  other  States.  Indeed,  I  do  not  believe  it  would  be  phj'sically  possi- 
ble for  the  general  government  to  return  persons  so  circumstanced  to  actual 
slavery,  I  believe  there  would  be  physical  resistance  to  it,  which  would 
never  be  turned  aside  by  argument,  nor  driven  away  by  force.  In  this  liew 
of  it,  I  have  no  objection  to  this  feature  of  the  bill. 

Another  matter  involved  in  these  two  sections  and  running  through  other 
parts  of  the  act,  will  be  noticed  hereafter. 

I  perceive  no  objection  to  the  third  and  fourth  sections.  So  far  as  I  wish 
to  notice  the  fifth  and  sixth  sections,  they  may  be  considered  together. 
That  the  enforcement  of  these  sections  wouJd  do  no  injustice  to  the  persons 
embraced  within  them  is  clear.  That  those  who  make  a  causeless  war  should 
be  compelled  to  pay  the  cost  of  it,  is  too  obviously  just  to  be  called  in  ques- 
tion. To  give  government  protection  to  the  property  of  persons  who  have 
abandoned  it  and  gone  on  a  crusade  to  overthrow  that  same  government  is 
absurd,  if  considered  in  the  mere  light  of  justice.  The  severest  justice  may 
not  always  be  the  best  policy.  The  principle  of  seizing  and  appropriating 
the  property  of  the  persons  embraced  within  these  sections  is  certainly  not 
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very  objectionable,  but  a  justly  indiscriiiiinating  applicatioo  of  it  would  be 
■very  difficult,  and  to  a  great  extent  impossible  j  and  would  it  not  be  wiee  to 
place  a  power  of  remission  somewhere,  so  that  these  persons  may  know  that 
they  have  something  to  save  by  desisting? 

I  am  not  sure  whether  such  power  of  remission  is  or  is  not  within  section 
thirteen  without  a  special  act  of  Congress.  I  think  our  military  command- 
ers, when,  in  military  phrase,  they  are  within  the  enemy's  country,  sbould  in 
an  orderly  manner  seize  and  keep  whatever  of  real  or  personal  property  may 
be  necessary  or  convenient  for  their  commands,  and  at  the  same  lime  pre- 
serve in  some  way  the  evidence  of  what  they  do. 

What  I  have  said  in  regard  to  slaves  while  commenting  on  the  first  and 
second  sections,  is  applicable  to  the  ninth,  with  the  difference  that  no  ])ro- 
vision  is  made  in  the  whole  act  for  determining  whether  a  particular  indi- 
vidual slave  does  or  does  not  liJl  within  the  class  defined  within  that  section. 
He  is  to  be  free  upon  certain  conditions  ;  but  whether  these  conditions  do  or 
do  not  pertain  to  him,  no  mode  of  ascertaining  is  provided.  This  could 
be  easily  supplied. 

To  the  tenth  section  I  make  no  objection.  The  oath  therein  required 
seems  to  be  proper,  and  the  remainder  of  the  section  is  substantially  iden- 
tical with  a  law  already  existing. 

The  eleventh  section  simply  assumes  to  confer  discretionary  powers  upon 
the  Executive  without  the  law.  I  have  no  hesitation  to  go  as  far  in  the 
direction  indicated  as  I  may  at  any  time  deem  expedient,  and  I  am  ready  to 
to  say  now  I  think  it  is  proper  for  our  military  commanders  to  employ  as 
laborers  as  many  persons  of  African  descent  as  can  be  used  to  advantage. 

The  twelfth  and  thirteenth  sections  are  something  better ;  they  are  un- 
objectionable, and  the  fourteenth  is  entirely  proper  if  all  other  parts  of  the 
act  shall  stand. 

That  to  which  I  chiefly  object  pervades  most  parts  of  the  act,  but  more 
distinctly  apjjears  in  the  first,  second,  seventh,  and  eighth  sections.  It  is 
the  sum  of  those  provisions  which  results  in  the  divesting  of  title  forever. 
For  the  causes  of  treason  —  the  ingredients  of  treason,  but  amounting  to  the 
full  crime  —  it  declares  forfeiture  extending  beyond  the  lives  of  the  guilty 
parties,  whereas  the  Constitution  of  the  United  States  declares  that  no  at- 
tainder of  treason  shall  work  corruption  of  blood  or  forfeiture,  except 
during  the  life  of  the  person  attainted.  True,  there  is  to  be  no  formal 
attainder  in  this  case  ;  still  I  think  the  greater  punishment  cannot  he  consti- 
tutionally inflicted  in  a  diflerent  form  for  the,  same  offence.  With  great 
respect,  I  em  constrained  to  say  I  think  this  feature  of  the  act  is  unconsti- 
tutional.   It  would  not  be  difficult  to  modify  it. 

I  may  remark  that  the  provision  of  the  Constitution,  put  in  language  bor- 
rowed from  Great  Britain,  applies  only  in  this  country,  as  I  understand,  to 

Again,  this  act,  by  proceedings  ire  rem,  forfeits  property  for  the  ingredi- 
ents of  treason  without  a  conviction  of  the  supposed  criminal,  or  a  personal 
hearing  given  him  in  any  proceeding.  That  we  may  not  touch  property 
lying  within  our  reach  because  we  cannot  give  personal  notice  to  an  owner 
who  is  absent  endeavoring  to  destroy  the  government,  is  certainly  not  very 
satisfactory.  Still  the  owner  may  not  be  thus  engaged,  and  I  think  a  reason- 
able time  should  be  provided  for  such  parties  to  appear  and  have  personal 
hearings.  Similar  provisions  are  not  uncommon  in  connection  with  pro- 
ceedings in  rem. 

For  the  reasons  stated  I  return  the  bill  to  the  House,  in  which  it  origi- 
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President  Lincoln,  at  this  time,  held  the  opinion  that  Congress  had  no 
power  "to  free  a  slave  within  a  State,"  although  he  was  satisfied  that  if 
slaves  of  rebels  should  by  capture  become  the  property  of  the  government, 
it  might  and  ought  to  restore  such  captives  to  freedom.  He  had  also  fallen 
into  the  enor  of  supposing  that  Congress  had  no  power  to  pase  a  law  for 
confiscating  the  real  estate  of  rebels  in  fee  simple.  After  a  subsequent  and 
through  examination  of  the  subject,  his  opinion  was  changed ;  and  with  that 
frankness  and  sincerity  for  whioh  he  was  so  remarkable,  he  communicated 
to  others  the  views  he  then  entertained,  and  authorized  the  Hon.  George  W. 
Julian,  a  member  of  Congress  from  Indiana,  one  of  his  highly  esteemed 
friends,  to  announce  in  public  that  he  was  ready  to  give  his  official  support 
and  sanction  to  a  repeal  of  the  declaratory  resolution,  whioh,  as  he  under- 
stood it,  limited  forfeitures  for  treaaon  to  life  estates  of  traitors.  In  1863-4 
both  Houses  of  Congress  passed  a  bill  which  contained  a  clause  repealing 
that  resolution  ;  but  the  project  of  reconstrucion  which  it  embodied  was  not, 
in  some  respects,  satisfactory  to  the  Pi'esident,      d  '    did         b      m       1 

In  1864-5  bills  passed  each  branch  of  Con"i       h  h      ff        f 

abrogating  this  qualifying  resolution,  but  neith       f    1  m  b  ! 

nevertheless,  these  facta  and  proceedings  show   h  H  h     S 

and  the  President,  after  mature  consideration,  g         1         p  aJ 

to  the  correctness  of  the  constitutional  doctrin  d  h  Th 

error  of  the  President  was  of  the  gravest  characte  Id       i       ly      g 

if  it  did  not  wholly  destroy,  one  of  the  most  effe  m  f         I     g  tl  e 

spirit  of  rebellion  ;   for  it  left  tlie  rebel  owners  of  I  tate  h        d    f 

the  war,  in  full  possession  and  control  of  their  Id  d  h  j  m  g  d 
exclude  from  ownership  of  the  soil  the  great  body  of  freedmen  and  of  the 
poorer  classes  of  white  men  who  were  friendly  to  the  Union.  (See  p.  230-239.) 
If  these  colossal  plantations  had  been  confiscated  in  fee,  and  broken  up 
into  small  farms,  and  distributed  among  the  loyal  common  people,  the 
power  of  that  class  which  caused  the  war  would  have  terminated  with  the 
surrender  of  their  armies.  Estates  for  life,  in  a  time  of  war,  could  hardly 
find  purchasers,  and  were  of  so  uncertain  a  tenure,  that  confiscation,  so  far 
as  it  applied  to  real  estate,  was  as  useless  to  the  government  as  it  was 
harmless  to  the  enemy. 

Confederate  Laws  of  Confiscation. 

The  "  Confederate  States"  passed  a  series  of  acts,  from  which  we  may 
learn  the  views  entertained  by  strict  constructionists  in  relation  to  the  war 
powers  of  their  own  government,  which  had  adopted  the  Constitution  of 
the  United  States  and  the  laws  thereof,  with  few,  if  any  alterations,  except- 
ing as  regards  slavery. 

On  the  8th  of  August,  1861,  the  Provisional  Congress  passed  "An  Act 
resjiecting  alien  enemies  "  (Chap.  19.  See  Stat,  at  Large  of  the  Provisional 
Congress,  page  174),  as  follows  : 

52 
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Tlie  Congress  of  the  Confederate  States  of  America  do  eitact.  That  when- 
ever there  shall  be  a  declared  war  between  the  Confederate  States  and  any 
foreign  nation  or  government,  or  any  invasion  or  predatory  incursion  shall  be 
perpetrated,  attempted  or  threatened  against  the  territory  of  the  Confederate 
States,  by  any  foreign  nation  or  government,  and  the  President  of  the  Con- 
federate States  shall  make  public  proclamation  of  the  event,  or  the  same 
shall  be  proclaimed  by  act  of  Congress,  all  natives,  citizens,  denizens,  or 
subjects  of  the  hostile  nation  or  government,  being  males  of  fourteen  years 
of  age  and  upwards,  who  shall  be  within  the  Confederate  States,  and  not 
citizens  thereof,  shall  be  liable  to  be  apprehended,  restrained  or  secured,  and 
removed  as  alien  enemies;  Provided,  That  during  the  existing  war,  citizen^ 
of  the  United  States,  residing  within  the  Confederate  States,  with  intent  to 
become  citizens  thereof,  and  who  shall  make  a  declaration  of  such  intention, 
in  due  form,  and  acknowledging  the  authority  of  the  government  of  the  same, 
shall  not  become  liable  as  aforesaid,  nor  shall  this  act  extend  to  citizens  of 
the  States  of  Delaware,  Maryland,  Kentucky,  Missouri,  and  of  the  District 
of  Columbia,  and  the  Territories  of  Arizona  and  New  Mexico,  and  the  Indian 


Territory  south  of  Kansas,  who  shall  not  be  chargeable  with  actual  hostility 
or  other  crime  against  the  public  safety,  and  who  shall  acknowledge  the 
authority  of  the  government  of  the  Confederate  States. 

Sec.  2.  The  President  of  the  Confederate  States  shall  be,  and  he  is  here- 
by, authorized,  by  his  proclamation,  or  other  public  act,  in  case  of  existing 
or  declared  war,  as  aforesaid,  to  provide  for  trie  reraovnl  of  those  who,  not 
being  permitted  to  reside  within  the  Confederate  States,  shall  refuse  or  neg- 
lect to  depart  therefrom  i  and  to  establish  such  regulations  in  the  premises 
as  the  public  safety  may  require. 

Sec.  3.  Immediately  after  the  passage  of  this  act,  the  President  of  the 
Confederate  States  shall,  by  proclamation,  require  all  citizens  of  the  United 
States,  being  males  of  fourteen  years  and  upwards,  within  the  Confederate 
States,  and  adhering  to  the  government  of  the  United  States,  and  acknowl- 
edging the  authority  of  the  eame,  and  not  being  citizens  of  the  Confederate 
States,  nor  within  the  proviso  of  the  first  section  of  this  act,  to  depart  from 
the  Confederate  States  within  forty  dajs  from  the  date  of  said  proclama- 
tion i  and  such  persons  remaining  within  the  Confederate  States  afier  that 
time  shall  become  liable  to  be  treated  as  alien  enemies  i  and  in  all  cases  of 
declared  war  as  aforesaid,  alibis,  resident  within  the  Confederate  States, 
who  shall  become  liable  as  enemies  as  aforesaid,  and  who  shall  not  be  charge- 
able with  actual  hostility  or  other  crime  against  the  public  safety,  shall  be 
allowed  the  time  for  the  disposition  of  their  efl'ects  and  for  departure,  which 
maybe  stipulated  by  any  treaty  with  such  hostile  nation  or  government ; 
and  when  no  such  treaty  may  exist  the  President  shall  prescribe  such  time 
as  may  be  consistent  with  the  public  safety,  and  accord  with  the  dictates  of 
humanity  and  national  hospitahty. 

Sec.  4.  After  any  declared  war,  or  proclamation,  as  aforesaid,  it  shall 
be  the  duty  of  the  several  courts  of  the  Confederate  States,  and  of  each 
State  having  criminal  jurisdiction,  and  of  the  several  judges  and  justices  of 
the  courts  of  the  Confederate  States,  and  they  are  hereby  authorized,  upon 
complaint  against  any  alien,  or  alien  enemies,  as  aforesaid,  or  persons  com- 
ing within  the  purview  of  this  act,  who  shall  be  resident,  or  remaining  in 
the  Confederate  Stales,  and  at  large  within  the  jurisdiction  or  district  of 
such  judge  or  court,  as  aforesaid,  contrary  to  the  intent  of  this  act,  and  of  the 
proclamation  of  the  President  of  the  Confederate  States,  or  tlie  regulations 
prescribed  by  him,  in  pursuance  of  this  act,  Xa  cause  such  alien  or  diens, 
person  or  persons,  as  aforesaid,  to  be  duly  apprehended  and  convened  be- 
fore such  oourtijudgeor  justice,  for  examination;  and  after  a  fuE  examina- 
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tion  and  hearing  in  such  complaint,  and  sufficient  cause  therefor  appearing, 
shall  or  may  order  such  alieu  or  aliens,  person  or  persons,  to  be  removed 
out  of  the  territory  of  the  Confederate  States,  or  to  be  otherwise  dealt  with  or 
restrained,  conformably  to  the  intent  of  this  act,  and  the  proclamation  or  regu- 
lations which  may  be  prescribed  as  aforesaid,  and  may  imprison  or  otherwise 
secure  such  alien  person  until  the  order  which  shall  be  made  shall  be  performed. 

Sec.  5.  It  shall  be  the  duty  of  the  marshal  of  the  district,  in  which  any 
alien  enemy  or  person  oflending  against  the  provisions  of  this  act,  shall  be 
apprehended,  who  by  the  President  of  the  Confederate  States,  or  by  order 
of  any  court,  judge  or  justice,  as  aforesaid,  shall  be  required  to  depart,  [or] 
to  be  removed  as  aforesaid,  to  execute  such  order  by  himself  or  de|)uty,  or 
other  discreet  person,  and  for  such  execution  the  marshal  shall  have  the 
warrant  of  the  President,  or  the  court  or  judge,  as  the  case  may  be. 

Approved  August  8,  1861. 

On  the  30th  of  August,  1861,  the  Confederates  passed  the  following 
"  Act  for  the  sequestration  of  the  estates,  property,  and  effects  of  alien 
enemies,  and  for  the  indeninity  of  citizens  of  the  Confederate  States,  and 
persons  aiding  the  same  in  the  existing  war  with  the  United  States." 

Whereas  the  Government  and  people  of  the  United  States  have  departed 
from  the  usages  of  civiliaed  warfare  in  oonfiscnting  and  destroying  the  prop- 
erty of  the  people  of  the  Confederate  States  of  all  kinds,  whether  used 
for  military  purposes  or  not;  and  whereas,  our  only  protection  against  such 
wrongs  is  to  be  found  in  such  measures  of  retaliation  as  will  ultimately 
indemnify  our  own  citizens  for  their  losses,  and  restrain  the  wanton  ex- 
cesses of  our  enemies :   Therefore. — 

Be  it  enacted  by  the  Congress  of  the  Confederate  States  of  America,  That 
all  and  every  the  lands,  tenements  and  hereditaments,  goods  and  chattels, 
rights  and  credils  within  these  Confederate  States,  and  every  right  and  in- 
terest therein  held,  owned,  possessed  or  enjoyed  by  or  for  any  alien  enemy 
since  the  twenty-first  day  of  May,  one  thousand  eight  hundred  and  sixty- 
one,  except  such  debts  due  to  an  alien  enemy  as  may  have  been  paid  into 
the  Treasury  of  any  one  of  the  Confederate  States  prior  to  the  passage  of 
this  law,  be,  and  the  same  are  hereby,  sequestrated  by  the  Confederate  States 
of  America,  and  ahaU  be  held  for  the  full  indemnity  of  any  true  and  loyal 
citizen  or  resident  of  these  Confederate  States,  or  other  person  aiding  said 
Confederate  States  in  the  prosecution  of  the  present  war  between  said  Con- 
federate States  and  the  United  States  of  America,  and  for  which  he  ma^' 
Bufler  any  loss  or  injury  under  the  act  of  the  United  States,  to  which  this 
act  is  retaliatory,  or  under  any  other  act  of  the  United  States,  or  of  any  State 
thereof  authorizing  the  seizure,  condemnation,  or  confiscation  of  the  prop- 
erty of  citizens  or  residents  of  the  Confederate  States,  or  other  person  aid- 
ing said  Confederate  States,  and  the  same  shall  be  seized  and  disposed  of 
as  provided  for  in  this  act ;  Provided,  hoiveoer.  When  the  estate,  property 
or  rights  to  be  effected  by  this  act  were,  or  are,  within  some  State  of  this 
Confederacy,  which  has  become  such  since  said  twenty-first  day  of  May, 
then  this  act  shall  operate  upon  and  as  to  such  estate,  property  or  rights, 
and  all  persons  claiming  the  same  from  and  after  the  day  such  State  so  be- 
came a  member  of  this  Confederacy,  and  not  before :  Provided,  further. 
That  the  provisions  of  the  act  shall  not  extend  to  the  stocks  or  other  public 
securities  of  the  Confederate  Government,  or  of  any  of  the  States  of  this 
Confederacy  held  or  owned  by  any  alien  enemy,  or  to  any  debt,  obligation, 
or  sum  due  from  the  Confederate  Go^'ernment,  or  any  of  the  States,  to  such 
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alien  enemy :  Arid  provided,  also,  That  the  provisions  of  this  act  shall  not 
embrace  the  property  of  citizens  or  residents  of  either  of  the  States  of  Del- 
aware, Marjland,  Kentucky  or  Missouri,  or  of  the  District  of  Columbia,  or 
the  Territories  of  New  Mexico,  Arizona,  or  the  Indian  Territory  south  of 
Kansas,  except  such  of  said  citizeas  or  residents  as  shall  commit  actual  hos- 
tililiea  against  the  Confedei'ate  States,  or  aid  and  abet  the  United  States  in 
the  existing  war  against  the  Confederate  States, 

Sec.  2.  And  be  it  further  enacted.  That  it  is,  and  shaii  be,  the  duty  of 
each  and  eTery  citizen  of  these  Confederate  States  speedily  to  give  informa- 
tion to  the  officers  charged  with  the  execution  of  this  law  of  any  and  every 
lands,  tenements  and  hereditaments,  goods  and  chattels,  rights  and  credits 
Tvithin  this  Confederacy,  and  of  every  right  and  interest  therein  held,  owned, 
posseBsed  or  enjoyed  by  or  for  any  alien  enemy  as  aforesaid. 

Sec.  3.  Be  it  further  enacted,  That  it  shaU  he  the  duty  of  every  attor- 
ney, agent,  former  partner,  trustee  or  other  person  holding  or  controlling 
any  such  lands,  tenements  or  hereditaments,  goods  or  chattels,  rights  or 
credite,  or  any  interest  therein,  of  or  for  any  such  alien  enemy,  speedily  to 
inform  the  receiver  hereinafter  provided  to  be  appointed,  of  the  same,  and 
to  render  an  account  thereof,  and,  so  far  as  is  practicable,  to  place  the  same 
in  lie  hands  of  such  receiver;  whereupon,  such  person  shall  be  fully  acquitted 
of  all  responsibility  for  property  and  efl'ects  bo  reported  and  turned  over. 
And  any  such  person  wdfully  failing  to  give  such  information  and  render 
such  account  shall  be  guilty  of  a  high  misdemeanor,  and  upon  indictment 
and  conviction,  shall  be  fined  in  a  sum  not  exceeding  five  thousand  dollars, 
and  imprisoned  not  longer  than  six  months,  said  fine  and  imprisonment  to 
be  determined  by  the  court  trying  the  ease,  and  shall  further  be  liable  to  be 
sued  by  said  Confederate  States,  and  subjected  to  pay  double  the  value  of 
the  estate,  property  or  effects  of  the  alien  enemy  held  by  him  or  subject  to 

Sec.  4.  It  shall  be  the  duty  of  the  several  judges  of  this  Confederacy 
to  give  this  act  specially  in  charge  to  the  grand  juries  of  these  Confederate 
States,  and  it  slmll  be  their  duty  at  each  sitting  well  and  truly  to  enquire 
and  report  all  lands,  tenements  and  hereditaments,  goods  and  chattels,  nghts 
and  ci'edils,  and  every  interest  therein,  within  the  jurisdiction  of  said  grand 
jury,  held  by  or  for  any  alien  enemy,  and  !t  shall  be  the  duty  of  the  several 
receivers,  apnointed  under  this  act,  to  take  a  co[iy  of  such  report,  and  to 
proceed  in  olitaining  the  possession  and  control  of  all  such  property  and 
effects  reported,  and  to  institute  proceedings  for  the  sequestration  thereof  in 
the  manner  hereinafter  provided. 

Sec.  5.  Be  it  further  enacted.  That  each  judge  of  this  Confederacy  shall, 
as  early  as  practicable,  appoint  a  receiver  for  each  section  of  lie  State  for 
■which  he  holds  a  court,  and  shall  require  him,  before  entering  upon  the  duties 
of  his  office,  to  give  a  bond  in  such  penalU'  as  may  be  prescribed  by  the 
judge,  with  good  and  sufficient  security,  to  be  approved  by  the  judge,  con- 
ditioned that  he  will  diligently  and  faithfully  discharge  the  duties  imposed 
upon  him  by  law.  And  said  officer  shall  hold  his  office  at  the  pleasure  of 
the  judge  01  the  district  or  section  for  which  he  ia  appointed,  and  shall  be 
removed  for  incompetency,  or  inefficiency,  or  infidelity  in  the  discharge  of 
his  trust.  And  should  the  dutiee  of  any  such  receiver,  at  any  time,  appear 
to  the  judge  to  be  greater  than  can  be  efficiently  performed  by  him,  then  it 
shall  be  the  duty  of  the  judge  to  divide  the  district  or  section  into  one  or 
more  other  receivers'  districts,  according  to  the  necessities  of  the  case,  and 
to  appoint  a  receiver  for  each  of  said  newly  created  districts.  And  every 
such  receiver  shall  also,  before  entering  upon  the  duties  of  his  office,  make 
oath  in  writing  before  the  judge  of  the  district  or  section  for  which  he  is  ap- 
pointed, diligently,  well  and  truly  to  execute  the  duties  of  his  office. 
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Be  it  further  enacted,  That  it  shall  be  the  dutyof  the  g , 

aforesaid  to  take  the  possession,  control  and  management  of  all 


lands,  tenementB  and  hereditaments,  goods  and  chattels,  rights  and  credits 
of  each  and  every  alien  enemy  within  the  section  for  which  he  acts.  And 
to  this  end  he  is  empowered  and  required,  whenever  necessary  for  accom- 
plishing the  purposes  of  this  act,  to  sue  for  and  recover  the  same  in  the 
name  of  said  Confederate  States,  allowing,  in  the  recovery  of  credits,  such 
delays  as  may  have  been,  or  may  be,  prescribed  in  any  State  as  to  the  col- 
lection of  debts  therein  during  the  war.  And  the  form  and  mode  of  action, 
whether  the  matter  be  of  jurisdiction  in  law  or  equity,  shall  be  by  petition 
to  the  court  setting  forth,  aa  best  he  can,  the  estate,  property,  right  or  thing 
sought  to  be  recovered,  with  the  name  of  the  person  holding,  exercising 
supervision  over,  in  possession  of,  or  controlling  the  same,  as  the  case  may 
he,  and  praying  a  sequestration  thereof.  Notice  shall  thereupon  he  forth- 
with issued  by  the  clerk  of  the  court,  or  by  the  receiver,  to  such  person, 
with  a  copy  of  the  petition,  and  the  same  ahull  be  served  by  the  marshal  or 
his  deputy  and  returned  to  the  court  as  other  mesne  process  in  law  cases ; 
whereupon,  the  cause  shall  be  docketed  and  stand  for  trial  in  the  court  ac- 
cording to  the  usual  course  of  its  business,  and  the  court  or  judge  shall,  at 
auy  time,  make  all  orders  of  seizure  that  may  seem  necessary  to  secure  the 
subject-matter  of  the  suit  from  danger  of  loss,  injury,  destruction  or  waste, 
and  may,  pending  the  cause,  make  orders  of  sale  m  cases  that  may  seem  to 
such  judge  or  court  necessary  to  preserve  any  property  sued  for  from  per- 
ishing or  waste :  Provided,  That  in  any  ease  when  the  Confederate  judge 
shall  Snd  it  to  he  consistent  with  the  safe-keeping  of  the  property  so  seques- 
tered, to  leave  the  same  in  the  hands  and  under  the  control  of  any  debtor 
or  person  in  whose  hands  the  real  estate  and  slaves  were  seized,  who  may 
he  m  possession  of  the  said  property  or  credits,  he  shall  order  the  same  to 
remain  in  the  hands  and  under  the  control  of  said  debtor  or  person  in  whose 
hands  the  real  estate  and  slaves  were  seized,  requiring  in  every  such  case 
such  security  for  the  safe-keeping  of  the  property  and  credits  as  he  may 
deem  sufficient  for  the  purpose  aforesaid,  and  to  abide  by  such  further  or- 
ders aa  the  court  may  make  in  the  premises.  But  this  proviso  shall  not 
apply  to  hank  or  other  corporation  stock,  or  dividends  due,  or  which  may 
be  due  thereon,  or  to  rents  on  real  estates  in  cities.  And  no  debtor  or  other 
person  shall  be  entitled  to  the  benefit  of  this  proviso  unless  he  has  first  paid 
into  the  hands  of  the  receiver  all  interests  or  net  profits  which  may  have 
accrued  since  the  twenty-first  May,  eighteen  hundred  and  sixty-one ;  and,  in 
all  cases  coming  under  this  proviso,  such  debtor  shall  be  bound  to  pay  over 
annually  to  the  receiver  all  mterest  which  may  accrue  as  the  same  falls  due ; 
and  the  person  in  whose  hands  any  other  property  may  be  left  shall  be 
bound  to  account  for,  and  pay  over  annually  to  the  receiver,  the  net  income 
or  profits  of  said  property,  and  on  failure  of  such  debtor  or  other  person  to 
paj-  over  such  interest,  net  income  or  profits,  as  the  same  falls  due,  the  re- 
ceiver may  demand  and  recover  the  debt  or  propei'ty.  And  wherever,  after 
ten  days'  notice  to  any  debtor  or  person  in  whose  hands  property  or  debts 
may  be  left,  of  an  application  for  further  security,  it  shall  be  made  to  appear 
to  the  satisfaction  ol  the  court  that  the  securities  of  such  debtor  or  person 
are  not  ample,  the  court  may,  on  the  feiiure  of  the  party  to  give  sufficient 
additional  security,  render  judgment  against  all  the  parties  on  the  bond  for 
the  recovery  of  the  debt  or  property:  Provided, Jurther,1hat  said  court 
may,  whenever,  in  the  opinion  of  the  judge  thereof,  the  public  exigencies 
may  require  it,  oiiier  the  money  due  as  aforesaid  to  be  demanded  by  the  re- 
ceiver, and  ii'  upon  demand  of  the  receiver,  made  in  conformity  to  a  decreta. 
order  of  the  court  requiring  said  receiver  to  collect  any  debts  for  the  pay- 
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ment  of  which  securily  may  have  been  given  under  the  provisions  of  this 
act,  the  debtor  or  his  security  shall  fail  to  pay  the  same,  then  upon  ten  days' 
notice  to  said  debtor  and  his  security,  given  by  said  receiver,  or  a  motion  to 
be  made  in  said  court  for  judgment  for  the  amount  so  secured,  said  court, 
at  the  next  term  thereof,  may  proceed  to  render  judgment  against  said  prin- 
cipal and  security,  or  againat  tne  party  served  with  such  notice,  for  the  sum 
BO  secured  with  interest  thereon,  in  the  name  of  said  receiver,  and  to  isaue 
execution  therefor. 

Sec.  7.  Any  person  in  the  possession  and  control  of  the  subject-matter 
of  any  such  suit,  or  claiming  any  interest  therein,  may,  by  order  of  the 
court,  he  admitted  as  a  defendant  and  be  allowed  to  defend  to  the  extent  of 
the  interest  propounded  by  him  j  hut  no  person  shall  be  heard  in  defence 
until  he  shall  file  a  plea,  verified  by  aifidavit  and  signed  by  him,  setting  forth 
that  no  alien  enemy  has  any  interest  in  the  right  which  he  asserts,  or  for 
which  he  litigates,  either  directly  or  indirectly,  by  trust,  open  or  secret,  and 
that  he  litigates  solely  for  himself,  or  for  some  citizens  of  the  Confederate 
States  whom  he  legally  represents ;  and  when  the  defence  is  conducted  for 
or  on  account  of  another,  m  whole  or  part,  the  plea  shall  set  forth  the  name 
and  residence  of  such  other  person,  and  the  relation  that  the  defendant  bears 
to  him  in  the  litigation.  If  the  cause  involves  matter  which  should  be  tried 
by  a  jury  according  to  the  course  of  the  common  law,  the  defendant  shall  be 
entitled  to  a  jury  trial.  If  it  involves  matters  of  equity  jurisdiction,  the 
court  shall  proceed  according  to  its  usual  mode  of  procedure  in  such  cases, 
and  the  several  courts  of  this  Confederacy  rnay,  from  lime  to  time,  establish 
rules  of  procedure  under  this  act,  not  inconsistent  with  the  act  or  other  laws 
of  these  Confederate  States. 

Sec.  8.  Be  it  furiher  enacted.  That  the  clerk  of  the  court  shall,  at  the 
request  of  the  receiver,  from  time  to  time,  issue  writs  of  garnishment,  di- 
rected to  one  or  more  persons,  commanding  them  to  appear  at  the  then  sit- 
ting, or  at  any  future  term  of  the  court,  and  to  answer  under  oath  what 
property  or  eifecta  of  any  alien  enemy  he  had  at  the  service  of  the  process, 
or  since  has  had  under  his  possession  or  control  belonging  to  or  held  for  an 
alien  enemy,  or  in  what  sum,  if  any,  he  is  or  was  at  the  time  of  service  of 
the  garnishment,  or  since  has  been  indebted  to  any  alien  enemy,  and  the 
court  shall  have  power  to  condemn  the  property  or  eifecta,  or  debl«,  accord- 
ing to  the  answer,  and  to  make  such  rules  and  orders  for  the  bringing  in  of 
third  persons  claiming  or  disclosed  by  the  answer  to  have  an  interest  in  the 
litigation  as  to  it  shall  seem  proper ;  but  in  no  case  shall  any  one  he  heard 
in  respect  thereto  until  he  ahall,  by  sworn  plea,  set  forth  substantially  the 
matters  before  required  of  partiea  pleading.  And  the  decree  or  judgment 
of  the  court,  rendered  in  conformity  to  this  act,  shall  forever  protect  the 
garnishee  in  respect  to  the  matter  involved.  And  in  all  cases  of  garnishment 
under  this  act,  the  receiver  may  test  the  truth  of  the  garnishee's  answer  by 
filing  a  statement,  under  oath,  that  he  believes  the  answer  to  he  untrue,  ape- 
citying  the  particulars  in  which  he  believes  the  garnishee  has,  by  omission 
or  commission,  not  answered  truly ;  whereupon  the  court  shall  cause  an 
issue  to  be  made  between  the  receiver  and  garnishee,  and  judgment  rendered 
as  upon  the  trial  of  other  issues.  And  in  all  cases  of  htigation  under  this 
act  the  receiver  may  propound  interrogatories  to  the  adverse  party  touching 
any  matter  involved  in  the  litigation,  a  copy  of  which  shall  be  served  on  the 
opposite  party  or  his  attorney,  and  which  shall  be  answered  under  oath  within 
thirty  days  of  such  service,  and  upon  failure  so  to  answer,  the  court  shall 
raalie  such  disposition  of  the  cause  as  shall  to  it  seem  most  promotive  of 
justice,  or  should  it  deem  answers  to  the  interrogatories  necessary  in  order 
to  secure  a  discovery,  the  court  shall  imprison  the  party  in  defaultuntil  full 
answers  shall  be  made. 
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Sec.  9._  It  shall  be  the  duty  of  the  District  Attorney  of  the  Confederate 
States  diligently  to  proeecut*  idl  causes  instituted  under  this  act,  and  he 
shall  ece'vB  as  a  compensation  therefor  two  per  cent,  upon  and  from  the 
fru  8  of  a  1  litigation  instituted  under  this  act :  Provided,  That  no  matter 
Bha  be  ailed  litigated  eacept  a  defendant  be  admitted  by  the  court,  and  a 
p    p  a  be  filed. 

Se  0  Be  it  further  enacted.  That  each  receiver  appointed  under  this 
ah  t  least  every  bik  months,  and  as  much  oftener  as  he  may  be  re- 
qu  b    the  court,  render  a  true  and  perfect  account  of  all  matters  in  his 

h  nd  nder  his  control  under  the  law,  and  shall  make  and  state  just  and 

Sounts  and  settlements  under  oath  of  his  collections  of  moneys  and 
bu  m  nts  under  this  law,  stating  aocounta  and  malring  settlements  of 
al   m  seuarately,  in  the  same  way  as  if  he  were  administrator  of  aev- 

e  aJ  a  of  deceased  persons  by  separate  appointments.    And  the  settle- 

■M  and  decrees  shall  be  for  each  case  or  estate  separately,  eo  that  the 
faction  in  respect  to  each  alien  enemy's  property  may  be  kept  recorded 
and  preserved  separately.  No  settlement  aa  above  provided  shall,  however, 
be  made  until  judgment  or  decree  of  sequestration  shall  have  passed,  but 
the  court  may  at  any  time  pending  litigation,  require  an  account  of  matters 
in  litigation  and  in  the  possession  of  the  receiver,  and  may  make  such  orders 
touching  the  same  as  shall  protect  the  interest  of  the  parties  concerned. 

Sec.  11,  When  the  accounts  of  anyreceiver  shall  be  filed  respecting  any 
matter  which  has  passed  sequestration,  the  court  shall  apjioint  a  day  for  set- 
tlement and  notice  thereof  shall  he  published  consecutively  for  four  weeks 
in  some  newspaper  near  the  place  of  holding  the  court,  and  the  clerk  of  the 
court  shall  send  a  copy  of  such  newspaper  to  the  District  Attorney  of  the 
Confederate  States,  for  the  court,  where  the  matter  is  to  be  heard,  and  it 
shall  be  the  duty  of  said  District  Attorney  to  attend  the  setlJement  and  rep- 
resent the  government  and  to  see  that  a  full,  true  and  just  settlement  is 
made.  The  several  settlements  preceding  the  flnal  one  shall  be  interlocu- 
tory only,  and  may  be  impeached  at  the  final  settlementa,  which  latter  shall 
be  conclusive,  unless  reversed  or  impeached  within  two  years,  for  fraud. 

Sec.  12.  Be  it  further  enacted.  That  the  court  having  jurisdiction  of  tlie 
matter  shall,. whenever  sufficient  cause  is  shown  therefor,  direct  the  sole  of 
any  personal  property,  other  than  slaves,  sequestered  under  this  act,  on  such 
terms  as  to  it  shall  seem  best,  and  such  sale  shall  pass  the  title  of  the  person 
as  whose  property  the  same  has  been  sequestered. 

Sec.  13.  AH  settlements  of  accounts  of  receivers  for  sequestered  prop- 
erty shall  be  recorded  and  a  copy  thereof  shall  be  forwarded  by  the  clerk  of 
the  court  to  the  Treasurer  of  the  Confederate  States  within  ten  days  after 
the  decree,  interlocutory  or  final,  has  been  passed ;  and  all  balances  found 
against  the  receiver  shall  bv  him  be  paid  orer  into  the  court,  subject  to  the 
order  of  the  Treasurer  of  the  Confederate  States,  and  upon  the  failure  of 
the  receiver  for  five  days  to  pay  over  the  same,  execution  shall  issue  there- 
for, and  he  shall  be  liable  to  attachment  by  the  court  and  to  suit  upon  his 
bond.  And  any  one  embeziling  anv  money  under  this  act  shall  be  liable 
to  indictment,  and  on  conviction  shall  be  confined  at  hard  labor  for  not  less 
than  six  mouths  nor  more  than  five  years,  in  the  discretion  of  the  court, 
and  fined  in  double  the  amount  embezzled. 

Sec.  14.  Be  it  further  enacted.  That  the  President  of  the  Confederate 
States  shall,  by  and  with  the  advice  and  consent  of  Congress,  or  of  the  Sen- 
ate, if  the  appointment  be  made  under  the  permanent  Government,  appoint 
three  discreet  Commissioners,  learned  in  the  law,  who  shall  hold  at  the  seat 
of  Government  two  terms  each  year,  upon  notice  given,  who  shall  sit  so 
long  as  the  business  before  them  shall  require ;  whoseduty  it  shall  be,  under 
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euch  rules  as  they  may  adopt,  to  hear  and  adjudge  such  claims  as  may  be 
brought  before  them  by  any  one  aiding  this  Confederacy  in  the  present  war 
against  the  United  States,  who  shall  allege  that  he  has  been  put  to  loss 
under  the  act  of  the  United  States,  iff  retaliation  of  which  this  act  is  passed, 
or  under  any  other  act  of  the  United  States,  or  of  any  State  thereof,  author- 
izing the  seizure,  condemnation  or  confiscation  of  the  property  of  any  citi- 
zen or  resident  of  the  Confederate  States,  or  other  person  aiding  said  Con- 
federate States  in  the  present  war  with  the  United  States,  and  the  finding 
of  such  Commissioners  in  favor  of  any  such  claim  shall  be  prima  Jade  evi- 
dence of  the  correctness  of  the  demand,  and  whenever  Congress  shall  pasa 
the  claicB,  the  same  shall  be  paid  from  any  money  in  the  Treasury  derived 
from  sequestration  under  this  act;  Provided,  That  said  Board  of  Commis- 
sioners shall  not  continue  beyond  the  organization  of  the  Court  of  Claims, 
provided  for  by  the  Constitution ;  to  which  Court  of  Claims  the  duties  herein 
provided  to  he  discharged  by  Commissioners  shall  belong  upon  the  organ- 
ization of  said  Court.  The  salaries  of  said  Commissioners  shall  be  at  the 
rate  of  two  thousand  five  hundred  dollars  per  annum,  and  shall  be  paid  from 
the  Treasury  of  the  Confederacy.  And  it  shall  be  the  duly  of  the  Attorney 
General  or  his  assistant  to  represent  the  interests  of  this  Government  in  all 
cases  arising  under  this  act  before  snid  Board  of  Commissioners. 

Sec.  15.  Be  it  further  enacted,  That  all  expenses  incurred  in  proceedings 
under  this  set  shaU  be  paid  from  the  sequestered  fund,  and  the  Judges,  In 
settling  accounts  with  Receivers,  shall  make  to  them  proper  allowances  of 
compensation,  taking  two  and  a  half  per  cent,  on  receipts,  and  the  same 
amount  on  expenditures,  as  reasonable  compensation,  in  all  cases.  The  fees 
of  the  officers  of  court  shall  be  such  as  are  allowed  by  law  for  similar  ser- 
vices in  other  cases,  to  be  paid,  however,  only  from  the  sequestered  fund; 
Ji-ovided,  That  all  sums  realized  by  any  Receiver  in  one  year  for  his  services, 
exceeding  five  thousand  dollars,  shall  be  paid  into  the  Confederate  Treasury, 
for  the  use  of  the  Confederacy. 

Sec.  16.  Be  it  further  enacted,  That  the  Attomej'  General  shall  prescribe 
such  uniform  rules  of  proceeding  under  this  law,  not  herein  otherwise  pro- 
vided for,  as  shall  meet  the  necessities  of  the  case. 

Sec,  n.  Be  it  further  enacted.  That  appeals  may  lie  from  any  final  de- 
cision of  the  court  under  this  law,  in  the  same  manner  and  within  the  same 
time  as  is  now,  or  hereafter  may  be  by  law  prescribed  for  appeals  in  other 
civil  cases. 

Sec.  18,  Be  it  further  enacted,  That  the  word  "person"  in  this  law  in- 
cludes all  private  corporations ;  and  in  all  cases,  when  corporations  become 
parties,  and  this  law  requires  an  oath  to  be  made,  it  shall  be  made  by  some 
officer  of  such  corporation. 

Sec.  19.  Be  it  further  enacted.  That  the  courts  are  vested  with  jurisdic- 
tion, and  required  oy  this  act,  to  settle  all  partnerships  heretofore  existing 
between  a  citizen  and  one  who  is  an  alien  enemy ;  to  separate  the  interest 
of  the  alien  enemy,  and  to  sequestrate  it.  And  shall,  also,  sever  all  joint 
rights  when  an  alien  enemy  is  concerned,  and  sequestrate  the  interest  of 
such  alien  enemy. 

Sec,  20.  Be  it  further  enacted.  That  in  all  eases  of  administration  of 
any  matter  or  thing,  under  this  act.  the  court  haying  jurisdiction  may  make 
such  orders  touching  the  preservation  of  the  property  or  efiects  under  the 
direction  or  control  of  the  Receiver,  not  inconsistent  with  the  foregoing  pro- 
visions, as  to  it  shall  seem  proper.  And  the  Receiver  may,  at  any  time,  ask 
and  have  the  instructions  of  the  court,  or  Judge,  respecting  his  conduct  in 
the  disposition  or  management  of  any  property  or  efiects  under  his  control. 

Sec.  21.  That  the  Treasury  notes  of  this  Confederacy  shall  be  receivable 
in  payment  of  all  purchases  of  property  or  effects  sold  under  this  act. 
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Sec.  22.  Be  it  further  enacted.  That  nothing  in  thia  a<!t  shall  be  con- 
strued to  destroy  or  impair  the  lien  or  other  rights  of  any  creditor,  a  citizen 
or  resident  of  either  of  the  Confcderate  States,  or  of  any  other  person,  a 
citizen  or  resident,  of  any  country,  State,  or  Territory,  with  which  this  Con- 
federacy is  in  friendship,  and  which  person  is  not  in  actual  hostility  to  this 
Confederacy.  And  any  lien  or  debt  claimed  against  any  alien  enemy,  within 
the  meaning  of  this  act,  shall  be  propounded  and  filed  in  the  court,  in  which 
the  proceedings  of  sequestration  are  had,  within  twelve  months  from  the 
inslitution  of  such  proceedings  for  sequestration ,'  and  the  court  shall  cauee 
all  proper  parties  to  be  made  and  notices  to  be  given,  and  shall  hear  and 
determine  the  respective  rights  of  all  parties  concerned ;  Provided,  Aouiever, 
That  no  sales  or  payments  over  of  money  shall  be  delayed  for,  or  by  reason 
of,  such  rights  or  proceedings ;  but  any  money  realized  by  the  Receiver, 
whether  paid  into  the  court,  or  Treasury,  or  still  in  the  Beceiver's  hands, 
shall  stand  in  lieu  of  that  which  produced  said  money,  and  be  held  to  answer 
the  demands  of  the  creditors  aforesaid,  in  the  same  manner  as  that  which 
produced  such  money  was.  And  all  claims  not  propounded  and  filed  as 
aforesaid,  within  twelve  months  as  aforesaid,  shall  cease  to  to  exist  against 
the  estate,  property,  or  efleets  sequestrated,  or  the  proceeds  thereof. 

Approved  August  30,  1S61. 

On  the  23d  of  December,  1861,  the  Confederates  passed 

Chap.  XVIT.  —  An  Act  in^rdoHon  to  Taxes  on  Property  which  has  been,  or 
which  is  liable  to  be  sequestered  as  the  Property  of  alien  Xnemies. 
The  Congress  of  the  Confederate  States  of  America  do  enact,  as  follows ; 
That  it  ahiJI  be  tne  duty  of  the  Keceivers  under  the  sequestration  act,  to 
pay  all  taxes  upon  property  of  alien  enemies,  which  is  liable  therefor,  within 
their  respective  districts,  out  of  any  funds  in  their  hands  as  receivers,  said 

Eayment  to  be  charged  to  the  account  of  the  property  upon  which  the  tax 
as  been  paid:  Provided,  howeeer,  If  it  appear  to  any  Beeeiver  that  such 
property,  m  any  case,  is  not  worth  more  than  the  taxes  for  which  it  is  liable, 
he  shall  report  the  facts  to  the  Secretary  of  the  Treasury,  whose  duty  it 
shall  be  to  instruct  the  Receiver  whether  he  shall  pay  the  taxes  or  allow  the 
proper^  to  be  sold  for  the  Eases. 

Sec.  2.  That  the  Eeceivers  be  authorized  to  sell  by  order  of  court,  and 
in  such  manner,  and  upon  such  terms,  as  the  court  may  prescribe,  any  prop- 
erty within  their  respective  districts,  which  has  been  sequestered,  or  which 
is  liable  thereto,  for  the  purpose  of  raising  money  for  the  payment  of  the 
taxes  aforesaid. 

Sec.  3.  That  whenever  a  Beceiver  has  not  funds  in  hand,  over  and  above 
what  is  necessaiy  for  other  expenditures,  sufficient  to  pay  said  taxes,  and 
cannot  obtain  the  same  by  sale  as  aforesaid,  within  the  time  fixed  for  the 
pajTuent  of  said  taxes,  he  is  hereby  authorized  to  give,  to  the  tax  collector 
charged  with  the  collection  of  the  taxes,  a  certificate  of  the  amount  due,  and 
he  shall  specify  therein  the  property  upon  which  the  same  is  due  i  and  the 
Secretary  of  the  Treasury  sliall  pay  the  amount  so  certified  to  be  due,  and 
shall  cause  the  same  to  be  charged  to  the  sequestration  fund.  But  the  giv- 
ing of  the  certificate  shall  be  subject  to  the  same  condition  precedent  as 
provided  ia  regard  to  payment  in  the  first  section  of  this  act. 

Sec  4.  That  the  Secretary  of  the  Treasury  be  authorized  to  ma!;e  agree- 
ments with  the  several  States,  counties,  cities  and  towns  for  the  postjjone- 
ment  of  the  collection  of  taxes  for  which  the  property  of  alien  enemies  ia  se- 
questered, or  liable  to  be ;  and  in  cose  any  one  or  more  of  the  States,  coun- 
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ties,  cilies  or  towns  consent  to  the  same,  he  is  hereby  empowered  to  issue 
certificates  for  the  amount  due,  bearing  interest  at  the  rate  of  six  per  cent, 
per  annum,  which  shall  bind  the  government  to  pay  the  same,  and  which, 
when  paid,  shall  he  charged  to  the  sequestration  fund. 

Sec.  5.  That  whenever  the  property  of  an  alien  enemy  sequestered,  or 
liable  thereto,  has  been,  or  shall  hereafter  be,  sold  for  taxes,  the  Secretary 
of  the  Treasury  is  hereby  authorized,  with  the  assent  of  the  State  in  which 
the  property  has  been  sold,  to  redeem  the  same  by  the  payment  of  the  sum 
or  sums  required  to  be  paid  by  citizenfi  in  such  case,  or  by  the  issue  of  cer- 
tificates therefor,  as  hereinbefore  provided,  should  he  deem  it  advisable,  and 
in  all  such  cases,  such  property  shall  go  into  the  bauds  of  the  Receiver  for 
the  district  in  which  the  same  is  situate,  and  he  held  and  accounted  for  in 
the  same  manner  as  other  sequestered  property ;  provided  the  amount  of 
the  rederantiou  shall  be  charged  to  the  sequestration  fund. 

Approved  Detember  23,  1861. 

On  the  15th  of  February,  1862,  the  Confederates  passed 
Chap.  LXXI. — An  Act  to  alter  and  amend  an  Ad  billed"  An  Acl  for 

the  Sequestration  of  the  Estates,  Prop&iy  and  Effects  of  alien  Enemies, 

and  for  Indemniti/  of  Citizens  of  the  Confederate  States,  and  Persons 

aiding  the  same  in  the  existing  War  with  the  Vniled  States,"  approved 

August  thirtieth,  eighteen  hundred  and  sixty-one. 

The  Congress  of  the  Confederate  States  of  America  do  enact,  That  all 
and  every  the  ianilB,  tenements  and  hereditaments,  goods  and  chattels,  rights 
and  credits,  and  every  right  and  interest  therein  embraced  by  said  act  of  se- 
questration, of  which  this  act  ia  an  alteration  and  amendment,  shall  be  col- 
lected and  sold,  as  provided  for  in  this  act,  and  the  proceeds  paid  into  the 
Treasury  of  the  Confederate  States ;  hut  in  no  case  shall  a  debt,  or  other 
chose  in  action,  be  sold. 

Sec.  2.  Be  it  further  enacted,  That  all  money  realized  under  this  act,  and 
the  act  to  which  it  is  an  amendment,  shall  be  applied  to  the  equal  indemnity 
of  all  persons,  loyal  citizens  of  the  Confederate  States,  or  persons  aiding 
the  same  in  the  present  war,  who  have  euftered,  or  may  hereafter  suffer,  loss 
or  damage  by  confiseation,  by  the  Government  of  the  United  States,  or  by 
any  State  government,  or  pretended  government,  acknowledging  and  aiding 
the  Government  of  the  United  States  in  this  war,  or  by  such  acts  of  the 
enemy,  or  other  causes  incident  to  the  war,  as,  by  future  act  of  Congress, 
may  be  described  or  defined,  as  affording,  under  the  circumstances,  proper 
cases  for  indemnity.  And  all  money  realized  as  aforesaid,  shall  be  paid  into 
the  Treasury  of  said  Confederate  States,  as  provided  by  the  act  to  which 
this  is  an  amendment!  and  the  faith  of  the  Confederate  States  is  hereby 
pledged  that  the  same  shall  be  refunded,  as  required  for  the  purposes  afore- 
snid.  And  the  Secretary  of  the  Treasury  shall  cause  a  separate  account  of 
said  money  to  be  kept  in  well  bound  books  procured  for  that  purpose. 

Sec.  3.  Be  it  farther  enacted.  That  it  shall  be  the  duty  of  every  person 
in  actual  possession  of,  or  having  under  his  control,  any  money,  property, 
effects  or  evidences  of  debt,  belonging  to  an  alien  enemy,  speedily  to  inform 
the  receiver,  and  to  render  an  account  thereof,  and  at  once  to  pay  over  to 
the  receiver,  and  to  deliver  to  him  such  property  and  effects,  and  evidences  of 
debt,  and  such  payment  and  delivery  shall  be  made  without  regard  to  whether 
any  proceedings  have  or  have  not  been  instituted  to  sequestrate  the  same. 
And  anjf  person  who,  after  giving  such  information,  shall  fail  so  to  pay  over 
and  deliver  on  demand,  made  by  the  receiver,  shall  stand  in  contempt,  and 
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the  receiver  shall  at  once  moye  the  court  or  judj^e  to  proceed  against  such 
party  aa  in  other  cases  of  conternpt ;  and  the  court  or  ^udge  may  imprison 
the  offender  until  he  shall  fully  comply  with  the  requirements  of  this  act. 
And  such  payment  or  delivery  shall  fully  acquit  and  discharge  the  party  from 
all  and  every  claim  for  or  on  account  of  such  money,  property,  effeels  and 
evidences  of  debt.  And  the  receiver  shali  give  sucH  person  a  receipt,  spe- 
cifying the  amount  of  money,  the  property,  effects  and  evidences  of  debt 
paid  and  delivered,  and  the  name  of  the  alien  enemy  on  account  of  whom 
the  same  shall  be  paid  and  delivered ;  Provided,  That  when  the  person  hav- 
ing the  possession  or  control  of  any  money  of  an  alien  enemy,  asserts  a 
debt  or  claim  against  such  alien  enemy  in  his  own  favor,  he  may  file  it  in 
writing  in  the  proper  court,  swearing  that  he  believes  himself  justly  entitled 
to  the  same,  and  thereujion  he  shall  not  be  compelled,  in  the  first  instance,  to 
pay  over  to  the  receiver  the  amount  thus  pro])ounded  and  claimed  by  him  ; 
but  the  court  shall  then  proceed  to  examine  and  try  the  validity  of  the  said 
debt  or  claim,  and  decree  according  to  the  facts  found,  and  the  rights  and 
justice  of  the  case.     And  if  the  court  decides  against  the  debt  or  claim,  the 

Earty  setting'  up  the  same  shall  forthwith  pay  over  the  sum  bo  retained  by 
im.  And  if  the  court  shall  decree  in  favor  of  the  debt  or  claim  thus  ])ro- 
pounded,  and  it  exceeds  the  entire  amount  originally  in  possession  of  such 
debtor  or  claimant,  he  shall  pay  no  costs ;  otherwise  he  shall  pay  all  costs 
incident  to  the  proceedings. 

Sec,  4.  This  act,  and  the  act  to  which  it  is  an  amendment,  shall  not  op- 
erate to  avoid  any  payment,  bonSt  ^de  made  to  an  alien  enemy,  or  to  affect 
property  of  any  kind,  boiut  fide  and  absolutely  transferred,  or  conveyed,  by 
an  alien  enemy  to  a  faithful  citizen  of  the  Confederate  States,  prior  to  the 
thirtieth  day  of  August,  eighteen  hundi'ed  and  sixty-one. 

Sec.  5.  In  cases  of  partnership  property  and  effects,  the  resident  partner, 
or  partners,  shall  be  dealt  with  in  all  respects  as  surviving  partners  in  cases 
of  a  dissolution  of  partnership  by  the  death  of  one  or  more  of  the  partners, 
according  to  the  laws  of  the  place  of  the  principal  place  of  business  of  the 
partnership ;  and  the  receiver  shall  have  the  same  remedies  £igainst  such 
.  resident  partners  as  the  representatives  of  a  deceased  partner  would  be  en- 
titled to  in  like  case. 

Sec.  6.  The  following  persons  shall  not  be  taken  to  be  alien  enemies  under 
this  act,  or  the  act  to  which  this  is  an  amendment ; 

First.  Persons  who  now  have  bona  fide  become  permanent  residents  of 
any  State  of  this  Confederacy,  and  are  actually  residing  and  domiciled  within 
the  same,  yielding  and  acknowledging  allegiance  thereto,  and  who  have  not, 
during  the  present  war,  voluntarily  contributed  to  the  cause  of  the  enemy. 

Second.  Ail  persons  born  within  any  State  of  this  Confederacy,  ot  natives 
of  a  neutral  country,  who  since  the  breaking  out  of  the  war,  have  abandoned 
their  domiciles  and  ceased  their  business  tn  the  enemy's  country,  and  all 
persons  aforesaid  who  have  bona  fide  commenced,  or  attempted  to  remove 
themselves  and  effects  from  the  enemy's  country,  and  who  have  been,  and 
still  are  prevented  from  completing  said  removal  by  the  force  or  power  of 
the  enemy,  or  who  from  physical  infirmity  are  incapable  of  removing. 

Third.  All  subjects  or  citizens  of  neutral  countries  who  cannot  be  shown 
to  have  voluntari!y  contributed  to  the  cause  of  the  enemy,  and  all  persons 
who,  though  citizens  of  the  enemy's  country,  have  abandoned  that  country 
on  account  of  their  opposition  to  the  war,  or  sympathy  for  the  people  of  the 
Confederate  States. 

Fourth,  All  married  women  natives  of  any  State  of  this  Confederacy, 
who,  or  whose  husbands  shall  not  be  shown  to  have  voluntarily  contributed 
to  the  cause  of  the  enemy.     All  persons  non  compos  mentis,  and  all  minors 
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whose  fathers  or  mothers,  were,  or  are,  native?  of  this  Confederacy  and 
whose  proper!}'  and  persons  are  controlled  by  guardianj)  resident  in  the  Con- 
federate States,  and  who  have  not  voluntarily  contributDd  to  the  enemy's 
cause  (  and  ail  minors  under  the  age  of  sixteen  years,  who  were  born  in  any 
State  of  this  Confederacy,  or  in  any  State  exemptfld  from  the  operations  of 
this  act  while  their  parents  were  domiciled  in  such  State  and  who  have  not 
taken  up  arms  against  the  Confederate  States. 

Fifth.  Free  persons  of  color,  who,  by  the  laws  of  any  State  have  been 
compelled  to  remove  beyond  the  limits  thereof,  and  are  by  law  prohibited 
from  returning  to  such  State,  and  who  have  not  in  anywise  aided  the  enemy. 

Sec.  7.  The  next  of  kin  in  the  direct  ascending  and  descending  lines  of 
any  alien  enemy,  faithful  citizens  of  any  of  the  Confederate  States,  or  en- 
gaged in  their  military  or  naval  service  shall  be  entitled  to  have  decreed 
them  (they  paying  ail  costs)  the  property,  effects  and  credits  of  such  alien 
enemy  as  if  dead,  intestate,  leaving  no  other  heirs  or  distributees,  chargeable, 
however,  in  their  hands,  as  in  case  of  administration  or  heii-ship,  with  the 
debts  of  such  alien  enemies  due  to  faithful  citizens  of  any  Confederate  State. 

Sec.  8.  All  sales  of  property  under  this  act  shall  be  made  by  the  receiv- 
ers at  public  auction  to  the  highest  bidder  and  on  such  terms  ana  such  notice 
of  the  time  and  place  of  sale  as  the  court  may  prescribe,  and  shall  be  duly 
reported  to  the  court  by  such  receivers  at  the  term  next  after  such  sale ; 
but  no  conveyance  of  title  shall  be  made  to  the  purchaser  of  the  property 
until  the  confirmation  of  the  sale  by  the  court  and  the  payment  of  the  pur- 
chase money  according  to  the  terms  of  the'  sale ;  and  no  sale  shall  be  valid 
until  reported  to,  and  confirmed  by  the  court;  nor  shall  any  sale  be  con- 
firmed until  the  terms  shall  have  been  complied  with ;  and  the  court  may 
set  aside  such  sale  for  fraud,  want  of  proper  notice,  or  any  material  irregu- 
larity, or  where  it  shall  appear  that  the  receiver  was  the  purchaser  or  inter- 
ested in  the  purchase,  or  for  substantia!  inadequacy  of  price  r  Provided, 
hotoevey,  That  sales  of  personalty  may  be  reported  to,  and  confirmed  by  the 
judge  in  vacation. 

Sec.  9.  The  court  may,  in  its  discretion,  when  special  circumstances  exist 
which  temporarily  depress  the  value  of  the  property,  delay  the  order  of  sale, 
or  may  direct  the  receiver  to  examine  and  report  whether  it  would  be  expe- 
dient to  make  an  immediate  sale  of  such  property,  and  on  such  report,  or 
other  satisfactory  evidence,  showing  that  a  delay  in  the  sale  would  tend  to 
secure  a  fairer  price,  may  order  such  sale  to  be  delayed,  and  in  all  such  cases 
the  court  may,  in  the  case  of  real  estate,  or  of  a  plantation  and  slaves,  order 

Sec.  10.  In  cases  where  an  alien  enemy  may  have  contracted  in  writing, 
betore  the  twenty-first  day  of  May,  eighteen  hundred  and  sixty-one,  to  sdl 
real  estate  to  a  citizen,  or  citizens,  of  this  Confederacy,  and  to  make  title 
upon  payment  of  the  purchase  money,  the  court,  in  decreeing  sequestration 
of  the  said  purchase  money,  or  the  residue  thereof  unpaid,  shall  further 
decree  that  the  receiver  of  the  district,  in  which  said  real  estate  is  situate, 
shall,  upon  ])ayment  of  said  purchase  money,  or  the  residue  thereof,  as  afore- 
said, make  title  for  such  real  estate  to  the  purchaser  or  his  assignee. 

Sec  11.  The  court  shall  audit  and  pass  on  the  accounts  of  the  receiver 
as  provided  in  this  act,  and  the  one  to  which  this  is  an  amendment ;  but  in 
lieu  of  the  compensation  and  allowances  herein  provided  for,  shall  allow 
such  compensation  as  shall  to  it  seem  reasonable  and  just,  following,  in  this 
respect,  so  far  as  may  be  applicable,  the  analogies  furnished  by  the  laws  of 
the  State  in  which  the  court  is  held,  concerning  compensation  to  executors, 
administrators,  and  trustees  ;  and  the  court  shall  further  allow  to  the  re- 
ceiver all  proper  expenses  attendiug  the  execution  of  his  office.     And  all 
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fees  and  allowances  passed  by  the  court  in  favor  of  any  receiver  may  be 
retained  by  him  from  any  money  in  his  hands  ;  and  all  fees  and  allowances 
to  any  receiver  beyond  the  rate  of  five  thousand  dollars  per  anniim,  except 
for  expenses  as  aforesaid,  shall  be  forthwith  paid  by  him  into  the  Confeder- 
ate Treasury,  to  the  use  of  the  Confederate  States,  and  shall  be  brought 
into,  and  stated  and  accounted  for  in  bis  nest  account  of  settlement  as  re- 

Sec.  13.  The  court  shall  appoint  an  attorney  for  each  section  in  which  the 
court  shall  be  holden,  and  in  which  no  attorney  of  the  Confederate  States 
resides,  whose  duties  it  shall  be  to  discharge,  within  said  section,  the  duties 
imposed  on  the  attorney  of  the  district  by  the  act  to  which  this  is  amenda- 
tory ;  and  the  compensation  of  such  attorney  so  appointed  shall  be  the  same 
for  business  by  him  done  as  is  now  provided,  by  ninth  section  of  said  act, 
for  the  district  attorney. 

Sec.  13.  The  receiver  shall,  in  all  cases,  take  the  possession  and  control 
of  the  money,  property  and  effects  of  alien  enemies,  and  of  such  ehoses  in 
action  as  shall  he  in  the  hands  of  any  agent  or  third  person,  except  when 
otherwise  provided  by  this  act,  and,  on  being  refused  possession,  shall  sue 
for  the  same,  and  such  possession  shall  not  be  withheld  on  any  pretext  of 
any  provisions  of  the  act  to  which  this  is  amendatory.  The  court  may  order 
a  delay  in  the  sale  of  property  when  it  shall  he  necessary  to  complete  or 
gather  a  growing  crop,  or  when  it  shall  be  otherwise  manifestly  to  the 
benefit  of  the  Confederate  States  to  delay  the  sale ;  but  in  all  such  cases 
the  possession,  control  and  management  shall  be  with  the  receiver,  or  under 
his  control  and  authority.  And  in  the  collection  of  debts  or  ehoses  in 
action,  no  State  stay  law  shall  govern,  but  the  same  shall  be  governed  by 
this  act,  and  the  one  to  which  this  is  an  amendment,  so  far  as  the  latter 
does  not  conHict  with  this  act. 

Sec  14.  It  shall  be  the  duty  of  all  persona  owing  debts  to  alien  enemies, 
within  three  months  from  the  passage  of  this  act,  to  give  information  there- 
of to  the  receiver  of  the  district  m  which  he  or  they  reside,  and  in  case 
of  corporations  or  joint  stock  companies,  to  the  receiver  of  the  district  in 
which  the  principal  office  of  business  of  such  corporation  or  company  may 
be  ;  and  such  information  shall  be  in  writing  and  sworn  to  by  the  debtor, 
and  in  case  of  corporations  or  joint  stock  companies,  by  the  principal 
officer  of  such  corporation  or  company,  befci*  any  judge  of  a  court  of  rec- 
ord, justice  of  the  peace,  notary  public,  commissioner  of  the  court  or  receiver 
under  the  actio  which  this  is  an  amendment,  and  shall  set  forth  the  name 
or  names  of  the  creditor  or  owner  of  such  debt,  the  amount  he  owes  or 
owed  on  the  thirtieth  day  of  August,  eighteen  hundred  and  sixty-one,  and 
ivhether  the  same  is,  or  has  been,  secured  by  mortgage  or  otherwise ;  and 
the  information  or  confession  so  made  shall  be  filed  by  the  receiver  in  the 
proper  court  of  the  Confederate  States,  and  such  court  shall,  on  such  infor- 
malion,  proceed  to  decree  sequestration  and  payment  of  the  debt  or  debts  so 
confessed ;  and  in  case  any  debtor  shall,  in  good  faith,  confess  his  indebted- 
ness as  aforesaid,  hut  shall  be  unable  to  state  the  true  amount  of  his  indebt- 
edness, or  shall  be  in  doubt  whether  the  creditor  or  owner  of  the  debt  ia  an 
alien  enemy,  the  court  shall  proceed  to  ascertain  the  character  of  the  creditor 
or  owner,  and  the  true  amount  of  such  indebtedness,  and  to  that  end  shall 
direct  such  proceedings  as  shall  be  adapted  to  the  nature  of  the  case,  and 
decree  according  to  the  facts  found.  And  in  all  proceedings  against  per- 
sons for  debts  due  by  them  to  ahen  enemies,  the  debtor  shall  be  allowed  to 
make  any  defence  in  law  or  equity,  which  he  might  or  could  have  made  in  a 
suit  brought  against  him  by  the  creditor  to  whom  such  debt  was  due ; 
frovided,  however,  That  ho  execution  shall  issue  on  such  decree,  except  for 
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the  interest  which  shall  accrue  on  the  same  at  the  end  of  each  jear,  until 
twelve  months  after  peace  shall  be  declared  hetween  the  Confederate  States 
and  the  United  States,  or  until  otherwise  directed  hy  law :  And  provided, 
morenver.  That  execution  may  issue  for  the  costs  of  the  proceeding,  and 
the  sum  ho  collected  for  costs  shall  be  deducted  from  the  principal  sum 

Sec.  is.  The  receivers  appointed  under  this  act,  or  the  act  to  which  this 
is  an  amendment,  shall  proceed  diligently  to  ascertain  and  collect  the  debts 
due  to  alien  enemies  by  persons  residing  in  the  districts  for  which  they  are 
severally  appointed,  and  shall,  on  the  discovery  of  any  such  debts,  and  after 
the  expiretion  of  three  months  from  the  passage  of  this  act,  and  the  debtor 
shall  have  failed  to  give  information  of  such  debt,  proceed  to  institute  pro- 
ceedings to  sequestrate  the  same,  and  in  such  proceeding,  which  shall  be 
by  petition,  as  prescribed  by  said  act,  to  which  this  is  an  amendment,  and 
shall  he  to  sequestrate  the  debt,  as  well  as  to  ascertain  the  sum  due  by  the 
debtor,  such  debtor  shall  be  made  defendant  or  respondent,  as  the  case  may 
be,  and  the  process  to  bring  such  debtor  before  the  court,  or  to  compel  an 
answer,  shall  be  in  the  nature  of  the  writ  of  garnishment  as  prescribed  in 
said  act,  which  shall  be  served  on  such  debtor ;  and  in  case  of  corporations 
and  joint  slock  companies,  on  some  member  or  officer  of  such  corporation 
or  company  ;  and  shall  require  the  defendant  to  answer  on  oath  whether  he 
is  indebted  to  any  alien  enemy,  or  was  so  indebted  on  the  thirtieth  day  of 
August,  eighteen  hundred  and  sixty-one,  in  what  sum,  and  whether  he  knows 
of  any  other  person  or  persons  so  indebted,  and,  on  the  disclosure  by  the 
defendant  of  such  indebtedness  by  other  persons,  like  proceedings  shall  be 
had  as  in  the  original  cause  ;  and  in  case  the  defendant  shall  suggest  in  his 
answer  that  the  debt  due  by  him  or  her  is  claimed  or  owned  by  any  person 
not  an  alien  enemy,  setting  forth  the  name  of  such  claimant,  his  place  of 
abode,  citation  shall  issue  to  such  claimant  to  appear  and  propound  his  claim 
on  oath,  at  the  succeeding  terra  of  the  court ;  and  in  case  he  is  absent  from 
the  district  in  which  the  court  is  held,  or  cannot  be  found,  publication  shall 
be  made  for  the  space  of  one  month  in  some  newspaper  best  calculated  to 
apprise  such  claimant  to  appear  and  pro|)ound  his  chiim ;  and  if  such  claim- 
ant shall  fail  to  appear,  his  claim  shall  be  barred.  On  the  appearance  of  the 
claimant,  the  court  eball  direct  an  issue  to  try  the  same,  and  shall  award  the 
costs  against  the  claimant  if  the  claim  be  unfounded :  Provided,  That  the 
entire  answer  shall  be  considered  by  the  court. 

Sec.  16.  All  proceedings  now  jiendiug  under  the  act  to  which  this  act  is 
an  amendment,  shall  be  made  to  conform  to  the  proceedings  directed  in  this 
act,  so  far  as  practicable,  and  the  judgments  rendered  therein  shall  be  given 
in  all  respects,  and  have  the  same  operation  and  effect,  as  judgments  ren- 
dered under  the  fourteenth  section  of  this  act. 

Sec.  17.  In  ail  proceedings  against  debtors  who  fail  or  refuse  to  give 
information  of  their  indebtedness  within  the  time  prescribed  in  this  oct, 
and  the  debtor  shall  be  brought  before  the  court  by  process,  the  coats  of  the 
proceeding  shall  be  adjudged  against  such  debtor,  in  case  he  is  found  to  be 
mdebted  to  any  alien  enemy ;  and  if  it  shall  appear  to  the  court,  on  the 
trial  of  any  cause  against  such  recusant  debtor,  that  be  has  wrongly  and 
wilfully  refused  or  failed  to  give  information  of  his  indebtedness,  or  to  state 
the  true  amount  thereof,  with  intent  to  hinder,  evade,  or  delay  the  execu- 
tion of  this  act,  or  the  act  to  which  this  is  an  amendment,  or  the  jury,  in 
any  cause  or  issue  tried  by  them,  shall  certiiy  that  such  debtor  has  wilfully 
Hdled  or  refused  to  give  information  of  his  indebtedness,  or  the  true  amount 
thereof,  with  the  intent  aforesaid,  the  court  shall  award  execution  against 
such  debtor,  on  the  decree  or  judgifient,  for  the  whole  amount  of  the  debt 


ab,Google 


NOTES   TO   THE   FOKTY-THIRD   EDITION.  4ad 

and  the  interest  due  thereon,  together  with  the  costs  ;  in  all  other  cases, 
however,  execution  shall  he  stayed  until  the  peace  aforesaid,  except  for  in- 
terest vhich  Bhall  accrue. 

Sec,  18.  In  cases  where  proceedings  shall  be  instituted  to  sequestrate 
judgments  or  decrees  already  rendered,  or  of  claims  or  dehta  ui>on  which 
actions  or  suits  may  he  pending,  the  court  may-*  after  the  decree  of  seques- 
tration, allov7  the  receiver  to  prosecute  such  suit,  action,  decree,  or  judg- 
ment, in  the  name  of  the  Confederate  States  of  America ;  and  in  eases  of 
suits  or  actions  pending,  or  decrees  or  judgments  rendered  in  the  Slate 
courts,  where,  by  the  lawa  of  such  State,  it  may  be  admisaible,  such  receiver 
may  introduce  tJie  Confederate  States  of  America  in  the  proceeding,  as  a 
party  to  prosecute  such  suit  or  action,  or  enforce  such  decree  or  judgment ; 
but  in  Buuh  cases  execution  shall  issue  for  costs  and  interest  only,  until  fur- 
ther provided  by  law,  or  twelve  months  after  the  conclusion  of  peace  as 
aforesaid. 

Sec.  ]9.  Attorneys,  agents  or  trustees  of  any  alien  enemy,  having  claims 
for  fees  or  commission  on  the  fund  or  assets  in  their  hands,  shall,  on  deliv- 
ery of  such  fund  or  assets  to  the  receiver,  make  out  their  accounts  for  such 
claims  or  commissions,  and  the  court  shall  consider  and  allow  the  same,  if 
just  and  reasonable,  to  be  paid  out  of  such  funds  or  assets  ;  and  where  coun- 
sel are  already  engaged  in  prosecuting  such  pending  suits  or  actions,  the 
receiver  shall  be  authorized  to  allow  them  to  continue  to  prosecute  such 
BuitB  or  actions  for  the  Confederate  States  of  America. 

Sec.  20.  The  rate  of  interest  to  be  paid  by  debtors  shall  be  regulated  by 
the  contract,  if  by  the  terras  thereof  the  rate  of  interest  shall  he  fixed,  and 
if  no  interest  shall  be  fixed  by  the  contract,  then  the  rate  shall  be  according 
to  the  law  of  the  place  where  the  debt  is  to  be  paid  or  the  contract  per- 
formed ;  and  the  judgment  or  decree  shall  bear  the  same  rate  of  interest 
fixed  by  law  or  the  contract,  and  the  same  shall  be  punctually  paid  at  the 
end  of  each  year,  or  execution  shall  issue  for  the  same. 

Sec.  21.  In  no  case  shall  the  judgment  or  decree  be  a  lien  on  the  prop- 
erty of  the  debtor ;  but  where  the  court  shall  award  execution  under  this 
act,  the  property  of  the  debtor  shall  be  bound,  from  the  delivery  of  the  writ. 

SfiC.  22.  The  court,  or  judge  in  vacation,  shall  have  power  to  award  exe- 
cution on  any  judgment  or  decree,  in  addition  to  the  oases  of  recusant  debt- 
ors, where  the  receiver  shall  make  oath  that  the  debtor  is  fraudulently  con- 
cealing or  disposing  of  his  efiects,  with  intent  to  evade  the  judgment,  or  is 
about  to  remove  hia  eflects  beyond  the  jurisdiction  of  the  court,  but  such 
execution  shall  be  discharged  on  the  defendant's  giving  security,  to  the  sat- 
isfaction of  the  court,  for  the  performance  or  payment  of  the  decree. 

Sec.  23.  In  proceedings  under  this  act,  and  the  act  of  which  it  is  amend- 
atory, upon  affidavit  being  made  by  the  attorney  representing  the  Confed- 
erate States,  or  the  proper  receiver,  that  the  name  of  an  alien  enemy  is 
wholly  or  partly  unknown  to  him,  or  that  the  names  of  the  members  of  a 
partnership  of  alien  enemies  are  unknown  to  him,  the  process  and  proceed- 
ings may  be  against  such  partnership  by  the  firm  name  thereof,  stated  in 
such  afiUdavit,  or  against  such  alien  enemy,  whose  name  is  wholly  or  partly 
unknown,  by  such  name  or  proper  description  as  may  he  known  and  set 
forth  in  such  affidavit:  Provided,  That  the  court  may,  at  any  time,  on  mo- 
tion, cause  the  full  and  proper  name  to  be  inserted  in  the  record,  and  used 
in  the  proceedings,  when  the  same  become  known  to  the  court. 

Sec.  24.  Beceivers  shall  have  authority  to  administer  oaths  touching 
any  matter  incident  to  proceedings  under  this  act. 

Sec.  25.  The  sixteenth  section  of  the  act  to  which  this  is  amendatory,  is 
hereby  repealed. 
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Sec.  26.  Al!  debts  due  to  any  alien  enemy  maybe  paid  io  the  bonds  and 
treasury  hotea  of  the  Confederate  States,  and  the  same  shall  be  received  in 
payment  for  all  property  sold  under  this  act. 

Sec.  27.  The  fees  of  all  clerks  and  marshals  shall  be  the  same  for  ser- 
vices under  this  act,  and  the  act  to  which  this  is  an.  amendment,  as  are 
allowed  for  similar  services  in  the  courts  ot  the  Conlederate  Stites  and  shall 
be  a  charge  upon  the  general  fund  derived  from  confiscations,  and  shall  be 
paid  on  the  order  of  the  court. 

Sec.  28.  The  commissionera  authorized  b;  the  fourteenth  section  of  the 
act  to  which  this  is  an  amendment,  shall  appoint  a  clerk  with  a  salary  of 
fifteen  hundred  dollars,  to  be  paid  out  of  the  treasury  of  the  Confederate 
States  ;  but  such  salary,  as  well  as  the  salary  of  said  commissioners,  shall 
be  charged  to  the  confiscation  fund  and  be  tleduoted  therefrom ;  and  said 
commissioners  shall  moreover  have  power  to  appoint  commissioners  to  take 
the  examination  of  witnesses  touching  the  claims  which  may  be  propounded 
before  them,  or  may  summon  witnesses  before  them  to  be  examined  orally  ; 
said  commissioners,  and  the  commissioners  appointed  by  them  to  esaminc 
witnesses  as  aforesaid,  shall  have  power  to  administer  oaths  to  the  witnesses 
and  to  issue  subpoenas,  and  witnesses  &i)ing  to  appear  shall  be  subject  to 
like  penalties  and  process  as  may  be  presoi'ibed  in  the  courts  of  the  Confed- 
erate States  against  defaulting  witnesses :  Provided,  however,  That  the  costs 
of  alt  proceedings  to  take  testimony  shall  be  paid  by  the  claimant,  except 
in  cases  where  the  Attorney  General  shall  apply  for  leave  to  take  testimony, 
and  the  fees  of  witnesses  and  commissioners  shall  be  the  same  as  are  al- 
lowed in  the  courts  of  the  Confederate  States  in  like  cases. 

Sec.  29.  So  much  of  the  act  to  which  this  is  an  amendment  as  requires 
the  receivers  to  settle  separately  the  estate  of  each  alien  enemy,  is  repealed, 
and  hereafter  each  settlement  shall  embrace  all  the  matters  ready  for  settle- 
ment; but  the  items  of  the  account  shall  he  so  specilic  as  to  show  the 
sources  from  which  each  is  derived. 

Sec.  30.  Where  any  judgment  has  been  entered  up  in  any  of  the  comts 
of  the  Confederate  States,  under  the  act  to  which  this  is  an  amendment,  in- 
consistent with  the  provisions  and  spirit  of  this  act,  the  same,  on  motion, 
shall  be  set  aside  or  amended  in  accordance  with  the  terms  and  provisions 
of  this  act. 

Sec.  31.  The  provisions  of  the  act  to  which  this  act  is  an  amendment,  so 
far  as  the  same  may  conflict  with  this  act,  are  hereby  repealed. 

Approved  February  16,  1862. 


By  examination  of  the  foregoing  acts,  it  is  seen  that  the  Confederate  Con- 
gress passed  laws  under  a  Constitution  which  was,  word  for  word,  the  same 
as  ours,  so  far  as  relates  to  the  restrictions  upon  its  power  of  passing  ex 
post  facto  laws,  or  bills  of  attainder,  and  to  its  power  of  declaring  the 
punishment  of  treason,  with  the  proviso  that  "  no  attainder  of  treason  shall 
work  corruption  of  blood,  or  forfeiture  except  during  the  life  of  the  person 
attainted."  But  in  none  of  these  acts  in  which  the  lands  of  citizens  of  the 
Confederate  Slates  were  made  liable  to  sequestration,  was  the  forfeiture  there- 
of confined  to  the  life  estates  of  the  owners.  The  Confederates  found 
neither  in  the  laws  of  nations  nor  in  the  Constitution,  as  they  under- 
stood them,  anything  to  prevent  their  enforcing  against  all  who  were  resi- 
dents in  the  rebel  States,  or  were  within  their  power,  but  did  not  acknowl- 
edge allegiance  to  their  government,  the  same  belligerent  rights  over  ffmr 
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persoTui  and  their  property  as  though  they  had  been,  in  faul,  alien  enemies. 
They  passed  acts  providing  for  the  seizure  and  imprisonment  of  their  per- 
sons ;  and  the  absolute  confiscation  of  all  their  property,  personal  and  real ; 
and  for  depriving  them  of  polirioal  and  civil  rights,  declaring  them  alien 
enemiea,  although  horn  on  their  soil,  and  natives  of  the  Confederate  States. 
They  allowed  their  own  citizens,  faitljful  to  the  Confederacy,  when  next  of 
kin,  to  inherit  and  possess  alL  the  property  of  their  relatives,  who  refused 
allegiance  to  the  rebels,  as  if  they  had  been  dead;  and  they  made  it  a  crime 
not  to  disclose  and  give  up  to  the  government  ail  property  of  persons  un- 
friendly to  the  Confederacy. 

The  penalties  imposed  by  the  statutes  of  the  provisional  government  of 
the  Confederate  States,  upon  all  persons,  including  non-combatants,  who 
withheld  allegiance  from  the  rebels,  were  far  more  sweeping  and  severe  than 
the  acts  of  Congress  against  traitors.  Yet  it  is  not  surprising  to  find  that 
rebels,  who  justified  the  Confederates  in  passing  laws  depriving  citizens  of 
rebel  States  of  all  their  civil  and  political  rights,  of  their  property,  and  their 
liberty,  under  certain  articles  of  this  Constitution,  are  now  quite  ready  to 
deny  to  the  United  States  the  right,  under  the  same  articles  of  the  same 
Constitution,   to   pass   laws  far   less  severe  in   punishment  of  far  greater 

CONSTITCTIOMALITT  OF  CONFISCATION  ACT.  (Page  123.) 
On  page  123,  the  opinion  is  expressed  that  the  confiscation  act  of  1862  is 
not  within  the  prohibition  of  the  Constitution.  On  this  point  it  is  pre- 
sumed that  no  question  will  be  hereafter  raised.  Chief  Justice  Chase,  dur- 
ing the  term  of  the  Circuit  Court  at  Eichmond,  held  in  1868,  delivered  an 
important  opinion  in  a  case  of  confiscation  of  real  estate  under  the  act  of 
July  17,  1862.  He  said  that  several  cases  arising  under  this  act  have  been 
considered  by  the  Supreme  Court,  and  as  the  point  was  not  raised,  it  was  a 
fair  conclusion  that  neither  at  the  bar  nor  upon  the  bench  was  the  constitu- 
tionality of  the  act  doubted. 

[No.  5.     See  pages  53,  292,  293,  295.] 
BELLIGEEENTS. 
"  Whether  Belligerenti  should  it  allowed  Ciinl  Eights  under  the  Constitution, 
depends  vpon  the  Policy  of  the  Oovernmeni." 
No  opinion  stated  in  this  book  was  more  earnestly  questioned  by  leading 
statesmen  and  jurists  at  the  time  of  its  first  publication,  in  1862,  than  the 
one  above  quoted.     Though  the  act  of  July  13,  1861,  had  been  previously 
passed,  which  recognized  a  state  of  war,  and  declared  non -intercourse  with 
the  insurrectionary  districts,  and  though  the  President  had  issued  his  proc- 
lamation of  August  16,  1861,  in  pursuance  of  this  act,  yet  this  view  of  our 
constitutional  rights  against  the  inhabitants  of  the  rebel  States,  thus  recog- 
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nized  as  belligerents  engaged  in  civil  war,  was,  at  that  time,  condemned  by 
certain  writers  as  "  erroneous,  dangerous,  and  revolutionary."  Nevertheless, 
this  interpretation  of  the  war  powers  of  the  Union  has  finally  been  recog- 
nized and  established.  It  has  received  the  sanction  of  the  several  depart- 
ments of  the  government,  executive,  legislative,  and  judicial.  It  is  the  basis 
on  which  the  President  has  issued  several  proclamations,  and  upon  which 
Congress  has  passed  several  acta  in  relation  to  the  persons  and  property  of 
rebels,  depriving  them  of  the  rights  enjoyed  by  citizens  of  the  United  States 
under  the  Constitution,  and  Iiaa  also  founded  the  system  of  laws  called  the 
Reeonstruotion  Acta,  for  restoriug  equal  rights  to  our  public  enemies  upon 
terms  and  conditions  therein  prescribed. 

In  the  Courts  of  the  United  States,  prior  to  the  civil  war,  it  had  been 
held  that  political  questions  could  be  decided  only  by  the  political  depart- 
ments of  our  goveinment,  and  that  the  courts  were  hound  to  recognize  and 
follow  these  decisions.  (See  pp.  294,  296,  and  authorities  there  cited.) 
And  it  had  been  also  held  that  questions  relating  to  the  status  of  foreign 
countries,  or  to  the  recognition  of  State  governments  in  the  Union,  under 
the  clause  of  the  Constitution  which  guarantees  republican  forms  of  gov- 
ernment to  the  States,  and  that  certain  other  questions  of  a  national  or 
international  charactef ,  were  of  a  political  nature,  and  were  therefore  deter- 
minable only  by  the  political  departments  of  our  government.  No  case  had 
then  arisen  which  required  the  courts  to  decide  whether  the  government 
had  the  right,  under  any  circumstances,  to  deprive  citizens  of  the  United 
States  of  any  of  the  civil  or  political  rights  secured  to  them  by  the  Constitu- 
tion, escejit  as  a  punishment  for  crimes,  by  law ;  or,  in  other  words,  to 
declare  and  determine  that  the  political  status  of  the  inhabitants  of  any 
portion  of  the  Union  should  be  different  from  that  which  they  had  held  as 
citizens  in  time  of  peace,  under  the  Constitution  and  laws. 

The  constitutional  power  claimed  in  this  essay  for  the  government  of 
determining  the  political  status  of  the  enemy,  and  of  giving  or  icilhJiolding 
civQ  and  political  rights,  according  to  the  decisions  of  the  political  depart- 
ments, received  its  earliest  authoritative  sanction  in  the  opinions  of  the 
judges  of  the  Sujireme  Court  of  the  United  States  in  the  prize  cases  decided 
in  ]863,  within  a  year  after  the  first  edition  of  this  essay  was  published. 
(See  p.  141.)  Since  that  date,  several  decisions  of  the  same  court  have 
confirmed  the  doctrines  of  these  caaea.  In  addition  to  the  authorities  cited 
in  notes  to  pp.  252,  293,  293,  the  following  cases,  which,  escept  'the  first  two, 
have  been  recently  decided,  may  be  added,  as  illustrative  of  the  propositions 
assumed  as  the  basis  of  the  conclusion  stated  at 


Cherokee  Nation  v.  State  of  Georgia,  6  Peters,  1. 

State  of  Jlkode  Maud  v.  State  of  Massachusetts,  12  Peters,  657. 
this  case,  as  re-stated  by  Nelson,  J.,  in  the  case  of  Georgia  v.  Stani 
WaUace,  73,) 
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JTie  Venice.  2  Wnllaee,  274.     (1864-5.) 
Mrs.  Alexander  Cotton,  2  Wallace,  417.     (1864-5.) 
State  of  Mississippi  v.  Johnson,  4  Wallace,  497.     (1866-7.) 
The  Feterhoff,  5  Wallace,  60.     (1866-7.) 
The  William  Bagaley,  ib.,  402-409.     (1866.) 
Mauran  v,  Insuratiee  Co    6  Wallace   14      (1867-8.) 
Stcde  of  Georgia  \    Stonion  6  Wallace      1      (1868-9.)" 
The  government  of  the  Confederate  Slate?  assumed  and  acted  upon  the 
Bame  view  of  the  Conatitutiou  as   that  abo\e  stated.     Their  Congress  de- 
termined, by  statutes   the  poltlicat  status  ci   all  persons  who  refused  to 
render  allegiance  to  the  Conredericj    an  1  provided  means  for  depriving  all 
their  enemies  of  properti   libeitv    or  lile      (&e    Notes  pp.  409-424. )t 


MILITARY  AND  PROVISIONAL  GOVERNMENTS.     RECON- 
STKUCTIOK. 

When  this  work  was  first  published  (in  1862),  it  was  generally  admitted  by 
loyal  citizens  that  the  administration  had  a  right  to  suppress  rebellion,  by  em- 
ploying military  and  naval  forces,  so  far  as  they  might  be  necessary  to  break 
up  and  disperse  the  ai'mies  of  insurgents.  It  was  also  then  supposed  by  some 
persons  that  the  President,  as  commander-in-chief,  might  hold  such  dis- 
tricts of  enemy  territory  as  should  come  into  our  military  possession,  under 
the  command  of  his  aimy  o(&cem,  flagrante  bello.  Whether  he  bad  any 
lawful  authority,  in  those  districts,  over  property  or  persons  not  engaged  in 
carrying  on  hostilities  against  us,  and  not  committing  crimes  punishable  by 
martial  law,  was  a  question  which  had  not  then  been  solved.  What,  under 
this  new  condition  of  affairs,  was  the  extent,  and  what  were  the  limitations 
of  the  military  power  of  the  President  or  of  bis  officers ;  how  far  he  or  they 
were  bound  by  the  local  laws  of  the  rebel  States ;  whether  those  laws  were 
still  obligatory  upon  the  inhabitants  thereof;  what  were  tba  legal  rights  of 
peaceable  rebels,  of  neutrals,  or  of  friends  of  the  Union  living  there ;  what 
protection  could  be  lawfully  given  to  persons  or  property,  without  swerving 
from  the  purposes  for  which  our  defensive  war  was  declared  to  have  been 
commenced  and  carried  on ;  whether  all  the  laws  of  the  United  States,  as, 
for  instance,  those  regarding  the  return  of  fugitive  slaves,  were  still  obliga- 
tory upon  our  soldiers,  as  in  time  of  peace ;  and  whether  the  citizens  of  the 
rebellious  States  were  ellll  entitled  to  all  their  former  rights  under  the  Con- 
stitution, —  were  que6tions  which  embarrassed  and  disheartened  our  states- 
men and  jurists  no  less  than  our  commanders  and  soldiers  in  the  service. 
Whether  Congress  had  the  right  to  erect  military  or  provisional  govemmenta 
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over  our  conquered  enemy,  was  a  queation  which,  at  that  early  period  of 
the  war,  had  not  become  of  eufflcicnt  practical  importance  to  attract  the 
attention  of  our  public  men.  In  the  course  of  Eubsequent  events  the  main- 
tenance of  ibit  right  hecame  eseential  to  the  life  of  the  nation,  and  is  now 
the  basis  of  the  reconstructed  Union.  It  was  with  a  view  of  answering  these 
and  similar  questions,  and  at  the  same  time  of  vindicating  the  right  of  the 
country  to  use  among  its  other  war  powers  that  of  controlling  by  military 
governments  those  whom  it  should  conquer,  that  this  essay  was  written,  in 
the  firm  belief  that  the  time  would  come  when  our  army  and  navy  would 
regain  possession  of  every  portion  of  the  States,  and  would  then  be  able  to 
govern  their  inhabitants  by  martial  law  In  these  pages  the  constitutional 
power  was  claimed  as  rightfullj  belonging  to  the  government  to  treat  the 
inhabitants  of  States  declared  in  rebellion,  without  exception  or  distinction, 
as  belligerent  public  enemies ,  to  liberate  their  slaves  ;  to  capture  and  con- 
fiscate their  property;  to  hold  them  as  a  conquered  people;  to  erect  and 
maintain  military  and  provisional  governments  over  them  during  the  pleas- 
ure of  the  conqueror.  An  eupoaition  and  application  of  these,  with  other 
war  powers  of  the  United  States,  were  believed  by  the  author  to  afford  a 
solution  of  all  questions  relating  to  the  civil  and  political  rights  of  public 
enemies  in  time  of  war,  and  to  the  authority  of  the  government  over  them. 

It  is  doubtless  true  that  the  President,  Congress,  and  the  people  of  the 
loyal  States  were  not  at  that  time  prepared  to  approve  of  these  views.  They 
advanced  by  slow  and  cautious  steps  to  recognize  and  apply  the  laws  of  war. 
But  as  various  emergencies  arose,  the  necessity  of  acting  upon  them  became 
manifest.  Without  the  untrammelled  use  of  all  the  means  we  possessed, 
we  could  not  have  conquered  the  rebels.  If  we  had  succeeded  in  dispersing 
their  armies,  we  could  never  have  reduced  them  to  bona  fide  submission  to 
the  government,  if,  on  laying  down  their  arms,  and  without  obtaining  the 
assent  of  the  loyal  people  of  the  United  States,  they  had  been  held  to  be 
entitled,  under  the  Constitution,  to  resume  at  their  own  will  and  pleasure, 
all  their  former  civil  and  political  rights  and  privileges  in  and  relative  to 
the  Union  j  while,  in  fact,  the  power  even  of  local  governments  of  the  rebel 
districts,  formerly  possessed  by  them,  had  passed  out  of  their  hands  by  civil 
war,  and  was  vested  in  the  United  States.  This  power  was  exercised,  while 
hostilities  were  jlagrant,  by  the  aommander-in-chief,  or  his  subordinate 
officers,  whom  he  appointed  as  military  governors  of  the  several  districts 
into  which  the  rebel  territory  was  divided.  These  military  governors  were 
succeeded  by  others,  who  were  appointed  by  the  President,  under  acts  of 
Congress,  which  provided  for  new  temporary  governments.  The  first  of 
these  acts  referred  to  in  the  note  to  page  65  was  approved  March  3,  1865, 
and  is  as  follows.  (See  Stat.  1865,  Chap.  90,  p.  507.) 
Fkeedmen's  Bureau  Act." 

Be  it  enacted  by  the  S^tate  and  Souse  of  Sepresentativea  of  the  United 
States  of  America  irt  Congress  assembled,  That  there  is  hereby  established 


ab,Google 


NOTES   TO   THE   FORTY-THIED    EDITION. 


in  the  War  Department,  to  continue  during  the  present  war  of  rebellion, 
and  for  one  yeiir  thereafter,  a  bureau  of  refugees,  freedmen,  and  abandoned 
lands,  to  which  shall  be  committed,  as  hereinafter  provided,  the  supervision 
and  management  of  all  abandoned  lands,  and  the  control  of  all  subjects  re- 
lating to  refugees  and  freedmen  from  rebel  States,  or  from  any  district  of 
country  within  the  territory  embraced  in  the  operations  of  the  army,  undet 
such  rules  and  regulations  as  may  be  prescribed  by  the  head  of  the  bureau, 
and  approved  by  the  Freaident.  The  said  bureau  shall  be  under  the  man- 
agement and  control  of  a  commiasioner  to  be  appointed  by  the  President, 
by  and  with  the  advice  and  conseat  of  the  Senate,  whose  compensation  shall 
be  three  thousand  dollars  per  annum,  and  such  number  of  clerks  as  may  be 
pssigned  to  him  by  the  Secretary  of  War,  not  exceeding  one  chief  clerk,  two 
of  the  fourth  class,  two  of  the  third  class,  and  five  of  the  first  class.  And 
the  commissioner  and  all  persons  appointed  under  this  act,  shall,  before  en- 
tering upon  their  duties,  take  the  oath  of  oJSce  prescribed  in  an  act  entitled 
"  An  Act  to  prescribe  an  oath  of  office,  and  for  other  purposes,"  approved 
July  second,  eighteen  hundred  and  sutty-two,  and  the  commiasioner  and  the 
chief  clerk  shall,  before  entering  upon  their  duties,  give  bonds  to  the  Treas- 
urer of  the  United  States,  the  former  in  the  sum  of  flftj'  thousand  dollars, 
and  the  latter  in  the  sum  often  thousand  dollars,  conditioned  for  the  faith- 
ful discharge  of  their  duties  respectively,  with  securities  to  be  approved  as 
sufficient  by  the  Attorney  General,  which  bonds  shall  be  Sled  in  the  office 
of  the  first  oomptroller  of  the  treasury,  to  be  by  him  put  in  suit  for  the  ben- 
efit of  any  injured  [larty  upon  any  breach  of  the  conditions  thereof. 

Sec.  2.  And  be  it  further  enacted,  That  the  Secretary  of  War  may  direct 
such  issues  of  provisions,  clothing,  and  fuel,  as  he  may  deem  needful  for  the 
immediate  and  temporary  shelter  and  supply  of  destitute  and  suffering  ref- 
ugees and  freedmen  and  their  wives  and  children,  under  such  rules  and  regu- 
lations as  he  may  direct. 

Sec.  3.  And  be  it  further  enacted,  That  the  President  may,  by  and  with 
the  advice  and  consent  of  the  Senate,  appoint  an  assistant  commissioner  for 
each  of  the  States  declared  to  be  in  insurrection,  not  exceed  n  t  n  n  num 
ber,  who  shall,  under  the  direction  of  the  commissioner,  aid  h  x  t  n 
of  the  provisions  of  this  act ;  and  he  shall  give  a  bond  to  h  1  ea  re  of 
the  United  States,  in  the  sum  of  twenty  thousand  dollars,  n  th  f  m  a  d 
manner  prescribed  in  the  first  section  of  this  act.  Each  of  sa  d  mm  o  e  s 
shall  receive  an  annual  salary  of  two  thousand  five  hundred  d  liar  n  1  11 
compensation  for  all  his  services.  And  any  military  office  m  b  d  ail  d 
and  assigned  to  duty  under  this  act  without  increase  of  p  y  11  w  n 

The  commissioner  shall,  before  the  commencement  of  each      g  1 
of  Congress,  make  full  report  of  his  proceedings  with  exhib         t    h 
of  his  accounts  to  the  President,  who  shall  communicate  th        m    t    C 
gress,  and  shall  also  make  special  reports  whenever  required  t    d         by  th 
President  or  either  House  of  Congress ;  and  the  assistant  comm        n      shall 
make  quarterly  reports  of  their  proceedings  to  the  comm  d  al 

such  other  special  reports  as  from  time  to  time  may  be  req  ir  d 

Sec.  4.   And  be  it  further  enacted.  That  the  commiss    n  nd      th 

direction  of  the  President,  shall  have  authority  to  set  apar    f      th  f 

loyal  refugees  and  freedmen,  such  tracts  of  land  within  th  m  u  t  narj 
States  as  shall  have  been  abandoned,  or  to  which  the  Un  ted  bt  t  hall 
have  acquired  title  by  confiscation  or  sale,  or  otherwise ;  a  d  y  male 

citizen,  whether  refugee  or  freedman,  as   aforesaid,  there   sh  11  b  gn  d 

not  more  than  forty  acres  of  such  land,  and  the  person  to   wl    n 
assigned  shall  be  protected  in  the  use  and  enjoyment  of    1      1  nd  t      th 
term  of  three  years  at  an  annual  rent  not  exceeding  six  per     ntum    p  n   I 
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value  of  such  land,  as  it  waa  appraised  by  Ihe  State  authorities  in  the  year 
eighteen  hundred  and  sixty,  for  the  purpose  of  taxation ;  and  in  case  no 
such  appraisal  can  he  found,  then  the  rental  shall  be  based  upon  the  esti- 
mated Talue  of  the  land  in  said  year,  to  be  ascertained  in  such  manner  as 
the  commissioner  may  by  regulation  prescribe.  At  the  end  of  said  term,  or 
at  any  time  during  said  term,  the  oconpants  of  any  parcels  so  asaijrned  may 
purchase  the  !and,  and  receive  such  title  thereto  as  the  United  States  can 
convey,  upon  paying  therefor  the  value  of  the  land,  as  ascertained  and  fixed 
for  the  purpose  of  determining  the  annual  rent  aforesaid. 

Sec.  5.  And  be  it  further  aiaded,  That  ail  acts  and  parts  of  acts  incon- 
sistent with  the  provisions  of  this  act,  are  hereby  repealed. 

Approved,  March  3,  1865, 

The  operation  of  this  law  was  extended  by  the  following  act  of  July 
16,  1866.     (Stat.  90,  p.  173.) 

Chap,  CC.  —  An  Act  to  continue  in  force  and  to  amend  "An  Act  to  estab- 
lish a  Bureau  for  the  Relief  of  Freedmen  and  Refugees,"  and  for  other 

Be  it  enacted  by  the  Senate  and  House  of  Sepresentatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  act  to  establish  a  bureau 
for  the  relief  of  freedmen  and  relugecB,  approved  March  third,  eighteen  hun- 
dred and  sixty-five,  shall  continue  in  force  for  the  term  of  two  years  from 
and  after  the  passage  of  this  act. 

Sec.  2.  And  be  it  further  enacted,  That  the  supervision  and  care  of  said 
bureau  shall  extend  to  all  loyal  refugees  and  freedmen,  go  far  as  the  same 
shall  be  necessary  to  enable  them  as  speedily  as  practicable  to  become  self- 
supporting  citizens  of  the  United  States,  and  to  aid  them  in  making  the 
freedom  conferred  by  proclamation  of  the  commander-in-chief,  by  emancipa- 
tion under  the  laws  of  States,  and  by  constitutional  amendment,  available  to 
them  and  beneficial  to  the  republic. 

Sec.  3.  And  be  it  furlha-  enacted.  That  the  President  shall,  by  and  with 
the  advice  and  consent  of  the  Senate,  appoint  two  assistant  oommiseioners, 
in  addition  to  those  authorized  by  the  act  to  which  this  is  an  amendment, 
who  shall  give  like  bonds  and  receive  the  same  annual  salaries  provided  in 
said  act,  and  each  of  the  assistant  commissioners  of  the  bureau  shall  have 
charge  of  one  district  containing  such  refugees  or  freedmen,  to  be  assigned 
him  by  the  commissioner  with  the  approval  of  the  President.  And  the  com- 
missioner shall,  under  the  direction  of  the  President,  and  bo  far  as  the  same 
shall  he,  in  his  judgment,  necessary  for  the  efficient  and  economical  admin- 
istration of  the  affairs  of  the  bureau,  appoint  such  agents,  clerks,  and 
assistants  as  may  be  required  for  the  proper  conduct  of  the  bureau.  Mili- 
tary officers  or  enlisted  men  may  be  detailed  for  service  and  assigned  to 
duty  under  this  act;  and  the  President  may,  if  in  his  judgment  safe  and 
judicious  so  to  do,  detail  from  the  array  all  the  officers  and  agents  of  this 
bureau  ;  but  no  officer  so  assigned  shall  have  increase  of  pay  or  allowances. 
Each  agent  or  clerk,  not  heretofore  authorized  by  law,  not  being  a  military 
officer,  shall  have  an  annual  salary  of  not  less  than  live  hundred  dollars,  nor 
more  than  twelve  hundred  dollars,  according  to  the  service  required  of  him. 
And  it  shall  be  the  duty  of  the  commissioner,  when  it  can  be  done  consist^ 
flntly  with  public  interest,  to  appoint,  as  assistant  commissioners,  a^nts, 
and  clerks,  such  men  as  have  proved  their  loyalty  by  faithful  service  m  the 
armies  of  the  Union  during  the  rebellion.  And  all  persons  appointed  to 
service  under  this  act  and  the  act  to  which  this  is  an  amendment,  shall  he 
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BO  far  deems  1  m  the  military  service  of  the  United  States  as  to  be  under  the 
militarj  lurisdiction  and  entitled  to  the  military  protection,  of  the  govern- 
ment while  m  discharge  of  the  duties  of  their  office. 

Sec  4  And  he  i<  further  enacted,  That  officers  of  the  veteran  reserve 
corps  or  of  the  volunteer  service,  now  on  duty  in  the  Freedmen's  Bureau 
as  assistant  commissioners,  agents,  medical  officers,  or  in  other  canacities, 
whose  regirnents  or  corps  have  been  or  may  hereafter  be  musterea  out  of 
seiviee  ma*  be  retained  upon  d  fS  d 

same  tompensition  as  is  now  p  w  gra 

and  the  becietory  of  Wai  sha  fi 

ofliceis  can  be  detailed   m  tb  m 

feEC    0     And  U  it  fwlTier        d  d   T 
to  which  this  IS  an  amendmen  m 

of  W  ai  to  issue  such  raedicil  ;  ]  j  , 

and  afford  such  medical  or  other  aid  as  here  may  be  needful  for  the  purposes 
named  in  said  section :  Provided,  That  no  person  shall  be  deemed  "  desti- 
tute," "  suffering,"  or  "  dependent  upon  the  government  for  support,"  within 
the  meaning  of  this  act,  who  is  able  to  And  emjiloyment,  snd  could,  by  proper 
industry  or  exertion,  avoid  such  destitution,  sufl'ering,  or  dependence. 

Sec.  6.  Whereas,  by  the  provisions  of'an  act  approved  February  sixth, 
eighteen  hundred  and  sixty-three,  entitled  "  An  Act  to  amend  an  act  en- 
titled 'An  Act  for  the  collection  of  direct  taxes  in  insurrectionary  districts 
within  the  United  States,  and  for  other  purposes,'  approved  June  seventh, 
eighteen  hundred  and  sixty-two,"  certain  lands  in  the  parishes  of  St.  Helena 
and  Saint  Luke,  South  Carolina,  were  bid  in  by  the  United  States  at  public 
tax  sales,  and  by  the  limitation  of  said  act  the  time  of  redemption  of  said 
lands  has  expired ;  and  whereas,  in  accordance  with  instructions  issued  by 
President  Lincoln  on  the  sixteenth  day  of  September,  eighteen  hundred  and 
sixty-three,  to  the  United  States  direct  tax  commissioners  for  South  Caro- 
lina, certain  lands  bid  in  by  the  United  States  in  the  iiarish  of  Saint  Helena, 
in  said  State,  were  in  part  sold  by  the  said  tax  commissioners  to  "  heads  of 
families  of  the  African  race,"  in  parcels  of  not  more  than  twenty  acres  to 
each  purchaser;  and  whereas,  under  said  instructions,  the  said  tax  com- 
missioners did  also  set  apart  as  "  school  farms  "  certain  parcels  of  land  in 
said  parish,  numbered  on  their  plats  from  one  to  thirty-three,  inclusive, 
making  an  a^regaie  of  six  thousand  acres,  more  or  less  :  Therefore,  be  it 
further  enacted,  That  the  sales  made  to  "  heads  of  families  of  the  African 
race,"  under  the  instructions  of  President  Lincoln  to  the  United  States 
direct  tax  commissioners  for  South  Carolina,  of  date  of  September  sixteenth, 
eighteen  hundred  and  sixty- three,  are  hereby  confirmed  and  established ; 
and  all  leases  which  have  been  made  to  such  "  heads  of  families  "  by  said 
direct  tax  commissioners,  shall  be  changed  into  ceftiflcates  of  sale  in  all 
cases  wherein  the  lease  provides  for  such  substitution ;  and  all  the  lands 
now  remaining  unsold,  which  come  within  the  same  designation,  being  eight 
thousand  acres,  more  or  less,  shall  be  disposed  of  according  to  said  in- 


Sec.  7.  And  be  it  further  enacted.  That  oil  other  lands  bid  in  by  the 
United  Stales  at  tax  sales,  being  thirty-eight  thousand  acres,  more  or  less, 
and  now  in  the  bands  of  the  said  tax  commissioners  as  the  property  of  the 
United  States,  in  the  parishes  of  Saint  Helena  and  Saint  Luke,  excepting 
the  "  school  farms,"  as  specified  in  the  preceding  section,  and  so  much  as 
may  he  necessary  for  military  and  naval  purposes  at  Hilton  Head,  Bay 
Point,  and  Land's  End,  and  excepting  also  the  city  of  Port  Royal,  on  Saint 
Helena  Island,  and  the  town  of  Beaufort,  shall  be  disposed  of  m  parcels  of 
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twenty  acres,  at  one  dollar  and  fifty  cents  per  acre,  to  such  persons  and  to 
Buch  only  as  haye  acquired  and  are  now  occupying  lands  under  and  agreea- 
bly to  the  provisions  of  General  Sherraan's  special  field  order,  dated  at 
Savannah,  Georgia,  January  sixteenth,  eighteen  hundred  and  sixty-flve  ; 
and  the  remaining  lands,  if  any,  shall  be  disposed  of  in  like  manner  to  such 
persons  as  had  acquired  lands  agreeably  to  the  said  order  of  General  Sher- 
man, but  who  have  been  dispOBsesaed  by  the  restoration  of  the  same  to 
former  owners  :  Provided,  ITiat  the  lands  sold  in  compliance  with  the  pro- 
visions of  this  and  the  preceding  secdon  shall  not  be  alienated  by  uieir 
purchasers  within  six  years  from  and  after  the  passage  of  this  act. 

Sec,  8.  And  be  it  further  enacted.  That  the  "school  farms"  in  the 
parish  of  Saint  Helena,  South  Carolina,  shall  be  sold,  subject  to  any  leases 
of  the  same,  by  the  said  tax  commissioners,  at  public  auction,  on  or  before 
the  first  day  of  January,  eighteen  hundred  and  sixty-seven,  at  not  less  than 
ten  dollars  per  acre ;  and  the  lots  in  the  city  of  Port  Royal,  as  laid  down  by 
the  said  tax  commissioners,  and  the  lots  and  houses  in  the  town  of  Beau- 
fort, which  are  still  held  in  like  manner,  shall  be  sold  at  public  auction; 
and  the  proceeds  of  said  sales,  after  paying  expenses  of  the  surveys  and 
sales,  shall  be  invested  in  United  States  bonds,  the  interest  of  which  shall 
be  appropriated,  under  the  direction  of  the  commissioner,  to  the  su))port 
of  schools,  without  distinction  of  color  or  race,  on  the  islands  in  the  parishes 
of  Saint  Helena  and  Saint  Luke. 

Sec.  9.  And  be  it  further  enacted.  That  the  assistant  commissioners  for 
South  Carolina  and  Georgia  are  hereby  authorized  to  examine  all  claims  to 
lands  in  their  respective  States  which  are  claimed  under  the  provisions  of 
General  Sherman's  special  field  order,  and  to  give  to  each  person  having  a 
valid  claim  a  warrant  upon  the  direct  tax  commissioners  for  South  Carolina 
for  twenty  acres  of  land  i  and  the  said  direct  tax  commissioners  shall  issue 
to  every  person,  or  to  bis  or  her  beirs,  but  in  no  ease  to  any  assigns,  pre- 
senting such  warrant,  a  lease  of  twenty  acres  of  land,  as  ))rovided  for  in 
section  seven,  for  the  term  of  six  years;  but  at  any  time  thereafter,  upon 
the  payment  of  a  sum  not  exceeding  one  dollar  and  fifty  cents  per  acre,  the 
person  holding  such  lease  shall  be  entitled  to  a  certificate  of  sale  of  said 
tract  of  twenty  acres  from  the  direct  tax  commissioner  or  such  officer  as 
may  be  authorized  to  issue  the  same  ;  but  no  warrant  shall  be  held  valid 
longer  than  two  years  after  the  issue  of  the  same. 

Sec.  10.  And  bf  it  further  enacted.  That  the  direct  tax  commissioners 
for  South  Carolioa  are  hereby  authorized  and  required  at  the  earliest  day 
pracdcable  to  survey  the  lands  designated  in  section  seven  into  lots  of  twenty 
acres  each,  with  proper  metes  and  bounds  distinctly  marked,  so  that  the 
several  tracts  shall  be  convenient  in  form,  and  as  near  as  practicable  have  an 
average  of  fertility  and  woodland ;  and  the  expense  of  such  surveys  shall  be 
paid  from  the  proceed^  of  sales  of  said  lands,  or,  if  sooner  required,  out  of 
any  moneys  received  for  other  lands  on  these  islands,  sold  by  the  United 
States  for  taxes,  and  now  in  the  hands  of  the  direct  tax  commissioners. 

Sec.  H.  And  be  it  further  enacted.  That  restoration  of  lands  occupied 
by  freedmen  under  General  Sherman's  field  order  dated  at  Savannah,  Geor- 
gia, January  sixteenth,  eighteen  hundred  and  sixty-five,  shall  not  be  maile 
until  after  the  crops  of  the  present  yeai'  shall  have  been  gathered  by  the  oc- 
cupants of  said  lands,  nor  until  a  fair  compensation  shall  have  been  made  to 
them  by  the  former  owners  of  such  lands,  or  their  legal  representatives,  for 
all  improvements  or  betterments  erected  or  constructed  thereon,  and  after 
due  notice  of  the  same  being  done  shall  have  been  given  by  the  assistant 


EC.  12.  And  be  it  further  enacted,  That  the  commissioner  shall  have 
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power  to  seize,  hold,  use,  lease,  or  sell  all  buildings  and  tenements,  and  any 
lands  appertaining  to  the  same,  or  otheru'ise,  formerly  held  under  color  of 
title  by  the  late  so-called  Confederate  States,  and  not  heretofore  disposed  of 
by  the  United  States,  and  any  buildings  or  lands  held  in  trust  for  the  same 
by  any  person  or  persons,  and  to  use  the  same  or  appropriate  the  proceeds 
derived  therefrom  to  the  education  of  the  freed  people;  and  whenever  the 
bureau  shall  cease  to  exist,  such  of  said  so-called  Confederate  States  as  shall 
hare  made  provision  for  the  education  of  their  citizens  without  distinction 
of  color  $h!)ll  receive  the  sum  remaining  unexpended  of  such  sales  or  rentals, 
which  shall  be  distributed  among  said  States  for  educational  purposes  in 
proportion  to  their  population. 

Sec.  13.  And  be  it  further  enacted,  That  the  commissioner  of  this  bu- 
reau shall  at  all  times  co-operate  with  private  benevolent  associations  of 
citizens  in  aid  of  freedmen,  and  with  agents  and  teachers,  duly  accredited 
and  appointed  by  them,  and  shall  hire  or  provide  by  lease  buildings  for 
purposes  of  education  whenever  such  associations  shall,  without  cost  to  the 
government,  provide  suitable  teachers  and  means  of  instruction ;  and  he 
shall  furnish  such  protection  as  may  be  required  for  the  safe  coinluct  of 
such  schools. 

Sec.  14.  Andbeiifarth^  enacted,  That  in  e\-ery  State  at  distxict  ■where 
the  ordinary  course  of  judicial  proceedings  has  been  interrupted  by  the  re- 
bellion, and  until  the  same  shall  be  fully  restored,  and  in  every  State  or 
district  whose  constitutional  relations  to  the  government  have  been  practi- 
cally discontinued  by  the  rebellion,  and  until  such  State  shall  have  been 
restored  in  such  relatione,  and  shall  be  duly  represented  in  the  Congress  of 
the  United  States,  the  right  to  make  and  enforce  contracts,  to  sue,  be  parties, 
and  give  evidence,  to  inherit,  purchase,  lease,  sell,  hold,  and  couvey  real  and 
personal  properly,  and  to  have  full  and  equal  benefit  of  all  laws  and  pro- 
ceedings concerning  personal  liberty,  personal  security,  and  the  acquisition, 
enjoyment,  and  disposition  of  estate,  real  and  personal,  including  the  con- 
atitutiona!  right  to  bear  arms,  shall  be  secured  to  and  enjoyed  by  ait  the 
citizens  of  such  State  or  district  without  respect  to  race  or  color,  or  previous 
condition  of  slavery.  And  whenever  in  either  of  said  Slates  or  districts  the 
ordinary  course  of  judicial  proceedings  has  been  interrupted  by  the  rebellion, 
and  until  the  same  shall  be  fully  restored,  and  until  such  State  shall  have 
been  restored  in  its  constitutional  relations  to  the  government,  and  shall  be 
duly  represented  in  the  Congress  of  the  United  Slates,  the  President  shall, 
through  the  commissioner  and  the  officers  of  the  bureau,  and  under  such 
rules  and  regulations  as  the  President,  tbrixigh  the  Secretary  of  War,  shall 
prescribe,  extend  military  protection  and  have  military  jurisdiction  over  all 
cases  and  questions  concerning  the  free  enjoyment  of  auch  immunities  aud 
rights,  and  no  penalty  or  punishment  for  any  violation  of  law  shall  be  im- 
posed or  permitted  because  of  race  or  color,  or  previous  condition  of  slavery, 
other  or  greater  than  the  penalty  or  punishment  to  which  white  persons 
may  be  liable  bylaw  for  the  like  offence.  But  the  jurisdiction  conferred  by 
this  section  upon  the  officers  of  the  bureau  shall  not  exist  in  any  State 
where  the  ordinary  course  of  judicial  proceedings  has  not  been  interrupted 
by  the  rebellion,  and  shall  cease  in  every  State  wh      th  t      f  tl     St  t 

and  the  United  States  are  not  disturbed  in  the  pe        bl  f  j 

and  after  such  Stale  shall  be  fully  restored  in  it  t      t        1      1  t 

the   government,   and   shall  be  duly  represent  d  h     C     g  f    h 

United  States. 

Sec.  15.   And  be  it  further  enacted.  That  all     ffl  g  dm 

ploy^a  of  this  bureau,  before  entering  upon  the  d  f  th         ffi        h  11 

take  the  oath  prescribed  in  the  first  section  of  th  t       h   h   h 
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cts  inconsistent  with  the  proviBions 

Schuyler  Colfax, 
Speaker  of  the  House  of  Representatives. 
La  Fayette  S.  Fosteb. 
President  of  ike  Senatepro  tempore. 

In  the  House  of  Eepebsentatives,  U.  S.,  t 
July  16,  1866.    J 

The  PreBideiit  of  the  United  States  having  returned  to  the  Houae  of  Rep- 
resentative s,  in  which  it  originated,  the  bill  entitled  "  An  Act  to  continue  in 
force  and  to  amend  '  An  Act  to  establish  a  bureau  for  the  reUef  of  freedmen 
and  refugees,'  and  for  other  purposea,"  with  his  objections  thereto,  the 
House  of  Representatives  proceeded,  in  pursuance  of  the  Constitution,  to 
reconsider  the  same ;  and 

Sesolvcd,  That  the  said  bill  pass,  two  thirds  of  the  House  of  Representa- 
tives agreeing  to  pass  the  same. 


In  the  Senate  of  toe  United  States,  ( 
July  16,  1866.  J 
The  Senate  having  proceeded,  in  pursuance  of  the  Constitution,  to  re- 
consider the  bill  entiUed  ■'  An  Act  to  continue  in  force  and  to  amend,  '  An 
Act  to  establish  a  bureau  for  the  relief  of  freedmen  and  refugees,'  and  for 
other  purposes,"  returned  to  the  House  of  Representatives  by  the  President 
of  the  United  States,  with  hia  objections,  and  sent  by  the  House  of  Repre- 
sentatives to  the  Senate  with  the  message  of  the  President  returning  the 
bill: 

Sesolved,  That  the  bill  do  pass,  two  thirds  of  the  Senate  agreeing  to  pasa 
the  same. 

Attest:  J.  W.  Forney, 

Secretary  of  the  S^tate  of  the  United  States. 

The  most  important  of  these  laws  related  to  military  government,  and  are 
known  as 

The  Reconstkuction  Acts, 
of  whicli  tbe  following  are  the  most  memorable. 

Chap.  CLUI.  —  An  Act  to  provide  for  the  tuore  efficient  Oovenimeni  of  the 
Rebel  States. 

Whereas  no  legal  State  governments  or  adequate  protection  for  life  or 
property  now  exists  in  the  rebel  States  of  Virginia,  North  Carolina,  South 
Carolina,  Georgia,  Mississippi,  Alabama,  Louisiana,  Florida,  Texas,  and 
Arkansas ;  and  whereas  it  is  necessary  that  peace  and  good  order  should  be 
enforced  in  said  States  until  loyal  and  republican  State  governments  can  be 
legally  established :  Therel'ore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  said  rebel  States  shall  be 
divided  into  military  districts,  and  made  subject  to  the  military  authority 
of  the  United  States  as  hereinafter  prescribed,  and  for  that  purpose  Vir- 
ginia shall  constitute  the  first  district ;  North  Carolina  and  South  Carolina 
the  second  district;  Georgia,  Alabama,  and  Florida  the  third  district; 
Hississipui  and  Arkansas  the  fourth  district ;  and  Louisiana  and  Texas  the 
fifth  distnct. 
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Sec.  2.  And  be  it  further  enacted.  That  it  shall  be  the  duty  of  the  Presi- 
deflt  to  assign  to  the  command  of  each  of  said  districts-an  officer  of  the 
Bmiy,  not  below  the  rank  of  brigadier  general,  and  to  detail  a  sufficient 
niilitarj'  force  to  enable  such  officer  to  perform  his  duliea  and  enforce  bis 
flUthonty  within  the  district  to  which  he  is  assigned. 

Sec,  3.  And  be  it  further  enacted,  That  it  shall  be  the  duty  of  each  officer 
assigned  as  aforesaid  to  protect  all  persona  in  their  rights  of  person  and 
property,  to  suppress  insurrection,  disorder,  and  violence,  and  to  punish,  or 
cause  to  be  punished,  all  disturbers  of  the  public  peace  and  criminals ;  and 
to  this  end  he  may  allow  local  civil  tribunals  to  take  jurisdiction  of  and  to 
try  offenders,  or,  when  in  his  judgment  it  may  be  necessary  for  the  ti'ial  of 
offenders,  he  shall  have  power  lo  organize  militarj-  commissions  or  tribunals 
for  that  purpose,  and  all  interference  under  color  of  State  authorily  with  the 
fxercise  of  military  authority  under  Uiis  act,  shall  be  null  and  void. 

Sec.  i.  And  he  it  further  exacted.  That  all  persons  put  under  military 
arrest  by  virtue  of  this  act  shall  be  tried  without  unnecessary  delay,  and  no 
cruel  or  unusual  punishment  shall  be  inflicted,  and  no  sentence  of  any  mili- 
tary commission  or  tribunal  hereby  authorized,  affecting  the  life  or  liberty 
of  any  person,  shall  he  executed  until  it  is  approved  by  the  officer  in  com- 
mand of  the  district,  and  the  laws  and  regulations  for  the  government  of 
the  army  shall  not  be  affected  by  this  act,  except  in  so  far  as  they  conflict 
with  ita  provisions  ;  Provided,  That  no  sentence  of  death  under  the  pro- 
visions of  this  act  shall  be  carried  into  effect  without  the  approval  of  ihe 
Preside  n 

Sec.  6    And  b  A«  «  Th  u 

said  reb     b  aJh  mdoo  f  m 

formity  whhCn  Udb  p  md 

by  a  con  d     g  d  by  m  iz  d   b 

twenty-on    y    rs  nu    p  h  ac  p 

dition,  wh    h       b  d  p 

dayofsu  h  p         h  d  d        pdr      p 

the  rebe  mm  d  wh  ti        h 

Erovide   h      h  his      haJl  b  d  b  h  p 

ave  th     q       fi  h  d  d     g 

such  con  halb  fidbm  thp  g 

the  quest!  fi  wh  q     hii  d  ^     §  ^ 

when  sub  nhhb  bmdCgf  m 

illation  adpp  dCg  hh  ppdh  dw 

said  Sta      b>  gi  d       d         d  h 

have  adopted  the  amendment  to  the  Constitution  of  the  United  States,  pro- 
posed by  the  Thirty-ninth  Congress,  and  known  as  article  fourteen,  and 
when  said  article  shall  have  become  a  part  of  the  Constitution  of  the  United 
States,  said  State  shall  he  declared  entitled  to  representation  in  Congress, 
and  senators  and  representatives  shall  be  admitted  therefrom  on  their  taking 
the  oath  prescribed  by  law,  and  then  and  thereafter  the  preceding  sections 
of  this  act  shall  be  inoperative  in  said  State  :  Prtyvided,  That  no  person  ex- 
cluded from  the  privilege  of  holding  office  by  said  proposed  amendment  to 
the  Constitution  of  the  United  States,  shall  be  eligible  to  election  as  a  mem- 
ber of  the  convention  to  frame  a  constitution  for  any  of  said  rebel  States, 
nor  shall  any  such  person  vote  for  members  of  such  convention. 

Sec.  6.  And  be  it  further  enacted,  That,  until  the  people  of  said  rebel 
States  shall  he  by  law  admitted  to  representation  in  the  Congress  of  the 
United  States,  any  civil  governments  which  may  exist  therein  shall  be 
deemed  provisional  only,  and  in  all  respects  subject  to  the  paramount  au- 
thority of  the  United  States  at  any  time   to   abolish,  modify,  control,  or 
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supersede  the  same ;  and  in  all  elections  to  any  office  under  Buoh  proviB- 
ional  governments  all  persons  shall  be  entitled  .to  vot«,  and  none  others, 
who  are  entitled  to  vote,  under  the  provisions  of  the  fifth  section  of  this 
act ;  and  no  person  shall  be  eligible  to  anv  office  under  any  sueh  provisional 
governments  who  would  be  disqualified  fiom  holding  ofiice  under  the  pro- 
visions of  the  third  article  of  laid  constitutional  amendment. 

ScHUiLEE  Colfax, 

Speaker  of  ihe  ffoiise  of  B^reseiilaiines. 

La  Failtte  6    Foster. 

President  of  tlte  benate,  pro  tempore. 

In  the  House  of  Repkesentatives,  P 
Maich  2,  1687.  \ 
The  President  of  the  United  States  haMtig  returned  to  the  House  of 
Representatives,  in  which  it  onginated,  the  bill  entitled  "An  Act  lo  pro- 
vide for  the  more  efficient  government  of  the  rebel  States,"  with  his  ob- 
jections thereto,  the  House  ot  Rejiresentatiius  pioceeded  in  pursuance  of 
ibs  Constitution,  to  reconsider  the  same,  and 

Resolved,  That  the  said  bill  do  pais,  two  thirds  of  the  House  of  Eepre- 
sentatives  agreeing  to  pass  the  same. 

Attest:  Edwd.  McPheesok, 

ClerkofS.B.  V.  8. 

In  Senate  of  the  United  States,  f 
March  2,  1S67.      5 

The  Senate  having  proceeded,  in  pursuance  of  the  Constitution,  to  re- 
consider the  bill  entitled  "  An  Act  to  provide  for  the  more  efficient  govern- 
ment of  the  rebel  States,"  relumed  to  the  House  of  Representatives  by  the 
President  of  the  United  States,  with  his  objections,  and  sent  by  the  House 
of  Representatives  to  the  Senate,  with  the  message  of  the  President  return- 
ing the  bill : 

Besolved,  That  the  bill  do  pass,  two  thirds  of  the  Senate  agreeing  to  pass 
the  same. 

Attest : 


Chap.  VI.  —  An  Ad  supplementary  to  an  Act  entitled  "  An  Act  to  provide 
for  the  more  efficient    Oovemment  of  the  Sd>el  States,"  passed  March 

second,  eighteen  hundred  and  aixty-se^en,  and  to  facilitate  Besloratiort. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  United 
States  of  America  in  Congress  assembled,  Thatoefore  the  first  day  of  Sep- 
tember, eighteen  hundred  and  sixty-seven,  the  commanding  general  in  each 
district  defined  by  an  act  entitled  "  An  Act  to  provide  for  the  more  eflicient 
government  of  the  rebel  States,"  passed  March  second,  eighteen  hundred 
and  sixty-seven,  shall  cause  a  registration  to  be  made  of  the  male  citizens 
of  the  United  States,  twenty-one  years  of  age  and  upwards,  resident  in  each 
county  or  parish  in  the  State  or  States  included  in  his  district,  which 
registration  shall  include  only  those  persons  who  are  qualified  to  vote  for 
delegates  by  the  act  aforesaid,  and  who  shall  have  taken  and  subscribed  the 
following  oath  or  affirmation:  "I,- — — ,  do  solemnly  swear  (or  affirm), 

in  the  presence  of  Almighty  God,  that  I  am  a  citizen  of  the  State  of ; 

that  I  have  resided  in  said  State  for months  next  preceding  this  daj", 

and  now  reside  in  the  county  of ,  or  the  parish  of ,  in  said 

State  (as  the  case  may  be) ;  that  I  am  twenty-one  yeare  old ;  that  I  have 
not  been  disfranchised  for  participation  in  any  rebellion  or  civil  war  against 
the  United  States,  nor  for  felony  committed  against  the  laws  of  any  State 
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ir  of  the  United  States ;  ttat  I  have 


r  lieen  a  member  of  any  State 
legislature,  nor  held  any  executive  or  judicial  office  in  any  State,  and  after- 
wards engaged  in  insurre    '  bell'         g  '         h     U  '    d   ** 
given  aid  or  comfort  to  t             m  ta 
oath  as  a  member  of  Cong                                    ta                           fB 
United  States,  or  as  a  mem                                 g 
or  judicial  oificer  of  any  &                   p 
States,   and   afterwards  eng  g                   irr 
United  States,  or  given  aid                                          m 
faithfully  support  the  Cons                                                            U 
and  will,  to  the  beat  of  m 

God  j "  which  oath  or  afBr  m  dm  g 

officer. 

Sec.  2.  And  be  it  furl  d      ha    aft 

registration  hereby  provid  m 

therein  as  the  commandin     g  di 

least  thirty  days'  public  no  g  aJ 

delegates  to  a  convention  g 

and  civil  government  for  su  al  U 

each  Stati,  except  Virginia   to  m         m  m  m 

the  most  numerous  branch 

eighteen  hundred  and  aixtj  m     g 

counties,  or  parishes  of  sue  mm  g  S       S 

each  representation  in  the  r 

as  may  be.     The  conventio  g  ni  mm 

of  members  as  represented  rj  g        g 

most  numerous  branch  of  t        g  in 

hundred  and  sixty,  to  be  an  as  af 

SEa  3.  And  be  ti  furth  rf   T  t« 

voters  of  each  State  shall  \  gai  m 

stitution  therefor  under  thi  os  g 

tion   shall  have  written  or 
delegates,  aa  aforesaid,  tb  F 

against  such  a  convention  s 

words   "Against  a  conven   on,  he  pe    ons  app  inted  to    up      itend 

said  election,  and  to  make  return  of  the  votes  given  thereat,  aa  herein  pro- 
vided, shall  count  and  make  return  of  the  votes  given  for  and  against  a 
convention  ;  and  the  commanding  genera)  to  whom  the  same  shall  have 
been  returned  shall  ascertain  and  declare  the  total  vote  in  each  State  for 

S'ority  of  the  votes  given  on  that  question 
convention  shall  be  held  as  hereinafter 
provided  ;  but  if  a  majority  of  said  votes  shall  be  against  a  convention, 
then  no  such  convention  shall  he  held  under  this  act :  Frovided,  That  such 

n     n     n    h      not  be  held      1  n  j      ty    f    11        h      g   t      d       t 

hall    a  e         don  theque  t         fh  Id  h 

Se      4    J  dbeitfuHher         /  rf   lb     th        mm     d    g  11        h 

d  hall  appoint  asmjb      d     f     g       t       amyb: 

"    ■         loyal  {"■  ... 


,  P 


p  rintend  th 
d  of  the  p 
d  election ; 
the  p 


dn    k 


dlgt      b> 


thereof;  and  if  a  majority  f  h 
convention,  the  commandi  g  g 
election,  sball  notify  the  delegates 


mrl         1 

f  til       t 

tl      1   y    f    h 

h      h  11     p 

di  g  1 

k    p      1  m 

1    11  h    f 
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place  to  be  mentioned  in  the  notification,  and  said  convention,  when  organ- 
ized, shall  proceed  to  frame  a  constitution  and  civil  government  according 
to  the  provisions  of  this  act,  and  the  act  to  which  it  js  supple mentary ;  and 
when  the  same  shall  have  been  so  foamed,  said  constitution  shall  he  sub- 
mitted by  the  convention  for  ratification  to  the  persons  registered  under  the 
provisions  of  this  act  at  an  election  to  be  conducted  by  the  officers  or 
persons  appointed  or  to  be  appointed  by  the  commanding  general,  as  here- 
inbefore provided,  and  to  be  held  after  the  expiration  of  thirty  days  from 
the  date  of  notice  thereof,  to  be  given  by  said  convention  ;  and  the  returns 
thereof  shall  be  made  to  the  commanding  general  of  the  district. 

Sec.  5.  And  he  it  further  eaacted,  That  if,  according  to  said  returns, 
the  constitution  shall  be  ratified  by  a  majority  of  the  votes  of  the  registered 
electors  qualified  as  herein  specified,  east  at  said  election,  at  least  one  half 
of  all  the  registered  votera  voting  upon  the  question  of  such  ratification,  the 
president  of  the  convention  shall  transmit  a  copy  of  the  same,  duly  certified, 
to  the  President  of  the  United  States,  who  shall  forthwith  transmit  the 
same  to  Congress,  if  then  in  session,  and  if  not  in  session,  then  immediately 
upon  its  next  assembling ;  and  if  it  shall  moreover  appear  to  Congress  iha't 
the  election  was  one  at  which  all  the  registered  and  qualified  electors  in  the 
State  had  an  opportunity  to  vole  freely  and  without  restraint,  fear,  or  the 
influence  of  fr-aud,  and  if  the  Congress  shall  be  satisfied  that  such  constitu- 
tion meets  the  approval  of  a  majority  of  all  the  qualified  electors  in  the 
State,  and  if  the  said  constitution  shall  be  declared  by  Congress  to  be  iti 
conformity  with  the  provisions  of  the  act  to  which  this  is  supplementary, 
and  the  other  provisions  of  said  act  shall  have  been  complied  with,  and  the 
said  constitution  shall  be  approved  by  Congress,  the  State  shall  be  declared 
entitled  to  representation,  and  senators  and  representatives  shall  be  ad- 
mitted therefrom  as  therein  provided. 

Sec.  6.  And  be  it  further  enacted,  That  all  elections  in  the  States  men- 
IJoned  in  the  said  "Act  to  provide  for  the  more  eflieient  government  of  the 
rebel  Stales,"  shall,  during  the  operation  of  said  act,  be  by  ballot ;  and  all 
ofliccrs  making  the  said  registration  of  voters  and  conducting  said  electiona 
shall,  before  entering  upon  the  discharge  of  their  duties,  take  and  subscribe 
the  oath  presci'ibed  by  the  act  approved  July  second,  eighteen  hundred  and 
sixty-two,  entitled  "  An  Act  to  |)rescribe  an  oath  of  office :  "  Provided,  That 
if  any  person  shall  knowingly  and  falsely  take  and  subscribe  any  oath  in 
this  act  prescribed,  such  person  so  offending  and  bein^  thereof  duly  con- 
victed shall  be  subject  to  the  pains,  penalties,  and  disabilities  which  by  law 
are  provided  for  the  punishment  of  the  crime  of  wilful  and  corrupt  perjury. 

Sec.  7.  And  be  it  further  enacted.  That  all  expenses  incurred  by  the 
several  commanding  generals,  or  by  virtue  of  any  orders  issued,  or  appoint- 
ments made,  by  them,  under  or  by  virtue  of  this  act,  shall  be  paid  out  of 
any  moneys  in  the  treasury  not  otherwise  appropriated. 

Sec.  8.  And  be  it  further  enacted,  That  the  convention  for  each  State 
shall  prescribe  the  fees,  salary,  and  compensation  to  be  paid  to  all  del- 
egates and  other  officers  and  agents  herein  authorized  or  necessary  to  carry 
into  efiect  the  purposes  of  this  act  not  herein  otherwise  provided  for,  and 
shall  provide  ibr  the  levy  and  collection  of  such  taxes  on  the  property  in 
such  State  as  may  be  necessary  to  pay  the  same. 

Sec.  9.  And  be  it  further  enacted,  That  the  word  "  article,"  in  the  sixth 
section  of  the  act  to  which  this  is  supplementary,  shall  be  construed  to  mean 

Schuyler  Colfax, 

Speaker  of  the  Howse  of  Representatioes. 
B.  rVade, 

President  of  the  Saiatepro  templet. 
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In  the  House  of  Representatives,  U.  S.,  ? 
March  23,  1867.  ^ 
The  President  of  tho  United  States  having  returned  to  the  House  of 
Representatices,  in  which  it  originated,  the  bill  entitled  "An  Act  supple- 
mentary to  an  act  entitled  '  An  Act  to  provide  for  the  more  efficient  govern- 
ment of  the  rebel  States,'  passed  March  second,  eighteen  hundred  and 
siKty- seven,  and  to  facilitate  restoration,"  with  his  objections  thereto,  the 
House  of  Eepreaentatives  proceeded,  in  pursuance  of  the  Constitution,  to 
reconsider  the  same;  and 

Besolved,  That  the  said  hill  do  pass,  two  thirds  of  the  House  of  Repre- 
sentatives agreeing  to  pass  the  same. 

Attest ;  ■  Edwd.  McPherson, 

Clerk  H.  li.  U.  S. 

Ifj  Senate  of  the  United  States,  } 
March  23.  1867.  $ 
The  Senate  having  proceeded,  in  pursuance  of  the  Constitution,  to  recon- 
sider the  bill  entitled  "  An  Act  supplementary  to  an  act  entitled  '  An  Act  to 
provide  for  the  more  efficient  government  of  the  rebel  States,'  passed  March 
second,  eighteen  hundred  and  sixty-seven,  and  to  facilitate  restoration," 
returned  to  the  House  of  Eepresentatives  by  the  President  of  the  United 
States,  with  his  objections,  and  sent  by  the  House  of  Representatives  to  the 
Senate,  with  the  message  of  the  President  returning  the  bill : 

Besolved,  That  the  bill  do  pass,  two  thirds  of  the  Senate  agreeing  to  pass 
the  same. 

Attest:  J.    W.    FORKEY, 


Chap.  XSX.  — An  Act  supplementary  to  an  Act  entitled  "An  Act  to  pro- 
vide for  the  more  efficient  Government  of  the  Rebel  States,  passed  on  the 
second  day  of  March,  eighteen  hundred  and  sixty-seven,  and  the  Act  sup- 
plementary  thereto,  passed  on  the  ttaenly-third  day  of  March,  eighteen 
hundred  and  sixly-seven. 

Be  it  enacted  by  the  Senate  and  House  of  Eepresentatives  of  the  United 
States  of  America  in  Congress  assembled,  That  it  is  hereby  declared  to 
have  been  the  true  intent  and  meaniae  of  the  act  of  the  second  day  of 
March,  one  thousand  eight  hundred  and  sixty-seven,  entitled  "  An  Act  to 
provide  for  the  more  efficient  government  of  the  rebel  States,"  and  of  the 
act  supplementary  thereto,  passed  on  the  twenty-third  day  of  March,  in 
the  year  one  thousand  eight  hundred  and  sixtj-seven,  that  the  governments 
then  existing  in  the  rebel  States  of  Vu'gima,  North  Carolina,  South  Caro- 
lina, Georgia,  Mississippi,  Alabama,  Louisiana,  Florida,  Texas,  and  Arkan- 
sas mere  not  legal  Stale  goc&vments;  and  that  thereafter  said  governments, 
if  continued,  were  to  be  continued  subjett  in  all  lespects  to  the  military 
eoramandera  of  the  respective  districts,  and  to  the  paramount  authority  of 
Congress. 

Sec.  2.  And  be  it  further  enacted.  That  the  commander  of  any  district 
named  in  said  act  snail  have  power,  subject  to  the  disapjiroval  of  the 
General  of  the  array  of  ihe  United  States,  and  to  have  effect  till  disap- 
proved, whenever  in  the  opinion  of  such  commander  the  pioper  administra- 
tion of  said  act  shall  require  it,  to  suspend  or  remo\e  from  office,  or  from 
the  performance  of  official  duties  and  the  etercise  of  official  powers,  any 
officer  or  person  holding  or  exercising,  or  piolessing  lo  hold  or  exercise, 
any  civil  or  military  office  or  duty  in  such  discnet  under  an>  power,  elec- 
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p  intment  or  authority  deiived  from,  or  granted  by,  or  claimed 

d  y  so-called  State  or  the  government  thereof,  or  any  municipal  or 

h      d     sion  thereof,  and  upon  euch  suspension   or  removal  such  com- 

m     d        ubject  to  the  disapproval  of  the  General  as  aforesaid,  shall  have 

p  provide  from  time  to  time  for  the  performance  of  the  said  duties 

h    fEcer  or  person  so  suspended  or  removed,  by  the  detail  of  some 

mp  officer  or  soldier  of  the  army,  or  by  the  appointment  of  some 

h     p      on,  to  perform  the  same,  and  to  liU  *acancies  occajsioned  by  death, 

n,  or  otherwise 
St  And  be  it  Jurthei    enaiied.  That   the   General  of  the  irmj  of 

h  U  d  Stiteo  shall  he  mvested  with  ill  the  powers  of  suspension, 
removal,  appomtment,  and  detad  granted  in  the  preceding  section  to  dia 
tnct  commanders 

Sec  4  And  be  li  further  enacted,  That  the  acts  of  the  officers  ot  the 
army  aheady  done  in  removmg  m  said  districts  persons  exercumg  the 
functions  of  civil  offioero  and  appomtmg  others  in  their  stead,  are  hereby 
confirmed  Provided,  That  any  person  heretofore  or  hereafter  appointed 
bi  any  distiict  commander  to  exercise  the  functions  of  »nj  civil  office  miy 
he  lemoved  eithei  by  the  mllltaij  officer  m  command  of  the  district,  or  by 
the  General  of  the  army.  And  it  shall  he  the  duty  of  such  commander  to 
remove  from  office  as  aforesaid  all  persons  who  are  disloyal  to  the  govern- 
ment of  the  United  States,  or  who  use  their  official  influence  in  any  manner 
to  hinder,  delay,  prevent,  or  obstruct  the  due  and  proper  administration  of 
this  act,  and  the  acts  to  which  it  is  supplementary. 

Sec.  5.  And  be  it  further  enacted.  That  the  boards  of  registration  pro- 
vided for  in  the  act  entitled  "  An  Act  supplementary  to  an  Act  entitled  '  An 
Act  to  provide  for  the  more  efficient  government  of  the  rebel  States,'  passed 
March  two,  eighteen  hundred  and  sixty-seven,  and  to  facilitate  restoration," 
passed  March  twenty-three,  eighteen  hundred  and  sixty-seven,  shall  have 
power,  and  it  shall  be  their  duty  before  allowing  the  registration  of  any 
person,  to  ascertain,  upon  such  facts  or  information  as  they  can  obtain, 
whether  such  person  is  entitled  to  be  registered  under  said  act,  and  the  oath 
required  by  said  act  shall  not  be  conclusive  on  such  question,  and  no  person 
shall  he  registered  unless  such  hoard  shall  decide  that  he  is  entitled  thereto  ; 
and  such  board  shall  also  have  power  to  examine,  under  oath  (to  be  admin- 
istered by  any  member  of  such  board),  any  one  touching  the  qualification  of 
any  person  claiming  registration ;  but  in  every  case  of  refusal  by  the  board 
to  register  an  applicant,  and  in  every  case  of  striking  his  name  from  the  list 
as  hereinafter  provided,  the  board  shall  make  a  note  or  memorandum, 
which  shall  be  returned  with  the  registration  list  to  the  commandii^  gen- 
eral of  the  district,  setting  forth  the  grounds  of  such  refusal  or  such  striking 
from  the  list ;  Provided,  That  no  person  shall  be  disqualified  as  member  of 
any  board,  of  registration  by  reason  of  race  or  color. 

Sec.  6.  And  be  it  farther  enacted.  That  the  true  intent  and  meaning  of 
the  oath  prescribed  in  said  supplementary  act  is  (among  other  things), 
that  no  person  who  has  been  a  member  of  the  legislature  of  any  State, 
or  who  has  held  any  executive  or  judicial  office  in  any  State,  whether  he 
has  taken  an  oath  to  support  the  Constitution  of  the  United  States  or  not, 
and  whether  he  was  holding  such  office  at  the  commencement  of  the  rebel- 
lion, or  had  held  it  before,  and  who  has  afterwards  engaged  in  Insurrection 
or  rebellion  against  the  United  States,  or  given  aid  or  comfort  to  the 
enemies  thereof,  is  entitled  to  be  registered  or  to  vote  i  and  the  words 
"  executive  or  judicial  office  in  any  State  "  in  said  oath  mentioned  shall  be 
construed  to  include  all  civil  offices  created  by  law  for  the  administration  of 
anj'  general  law  of  a  State,  or  for  the  administration  of  justice. 
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Sec.  7.  And  be  it  further  enacted,  That  the  time  for  completii^  the 
original  registration  provided  for  in  said  act  may,  in  the  discretion  of  the 
commander  of  any  district,  be  extended  t    th    firtdy    fOcbe     eighteen 

t         y  election 

1   t      nd  upon 
b  g:  tered,  to 


hundred  and  sixty-Beven ;  and  the  boa  d 
and  it  shall  be  their  duty,  commencing  f      te 
under  said  act,  and  upon  reasonable  p  bl 
■ise   for  a  peiiod  of  five  d         tl 

h  t  any  person  not  ent   1  d  th 
1      f  such  person  from  th    1    t 
t        And  such  board  shall    I 
y   1  e  names  of  all   per 
red  by  said  act  who  1 


thereof  ti 
nk    th 


f 


h  11,8 


ah.     t 


dy     gis  tered ; 

d       t     vote  by 

h    g  which. 


Se      S    a  db     i  further  euacted,  Th  t       t        f  f       d  last-named 

t    h  11  b  tr  ed  to  authorize  the  m     di  g  g  1      ml  therein, 

whenever  he  shall  deem  it  needful,  to      m  m  rah       f      board  of 

registration  and  to  appoint  another  in  h       te  d       d  t     fill  acancy  iu 

such  boaid 

Sec    9    And  be  it  further  enacted,  Th        11  m      b         f       d  boards  of 
regiitr^tion  and  all  persons  hereafter  el    t  d         pp  d  t      ffi  e  in  said 

military  districts  under  any  so-called  Stat  m         p  I       th     ty,  or  by 

detail  or  appointment  of  the  district  comm     d  h  11  b       q       d  to  take 

and  to  subsciibe  the  oath  of  office  p  b  d  by  I  w  f        ffi    ra  of  the 

United  States 

Sec,   10.  And  be  if  further  enacted,  Tl    t       di  t  mm  or  mem- 

ber of  the  board  of  registration,  or  any    f    h       fli  pp      t  es  acting 

under  them,  shall  be  bound  in  his  actio    bj      y    p  I       j        il  offi.oer 

of  the  United  States. 

Sec.  11.  And  be  it  further  enacted  ITi  t    II  th    p  f  this  act 

and  of  the  acts  to  which  this  is  supplem     t    v    hall  b  t      d  liberally, 

to  the  end  that  all  the  intents  thereof  m  y  b    f  lly      d  p  rf     Ij        ried  out. 

ScHUYLEK  Colfax., 

Speaker  of  the  Mouse  of  Bepresentatives. 
B.  F.  Wade, 

President  of  the  Senatepro  tempore. 

In  the  House  of  ItEPRESENTATiVBs,  U.  S., } 
July  19,  1867.  S 
The  President  of  the  United  Slates  having  returned  to  the  House  of 
Bepresentatjves,  in  which  it  originated,  the  bill  entitled  "  An  Act  supple- 
mentary to  an  act  entitled  '  An  Act  to  provide  for  the  more  efficient  govern- 
ment of  the  rebel  States,'  passed  on  the  second  day  of  March,  eighteen 
hundred  and  sixty-seven,  and  the  act  supplementary  thereto  passed  on  the 
twenty-third  day  of  March,  eighteen  hundred  and  Bixty-seven,"  with  his 
objections  thereto,  the  House  of  Kepresentatives  proceeded,  in  pursuance 
'if  the  Constitution,  to  reconsider  the  same;  and 

Resolved,  That  the  bill  do  pass,  two  thirds  of  the  House  of  Represen- 
tatives agreeing  to  pass  the  same. 
Attest :  Edwd.  McPheeson, 

CTwfc  H.  B.  U.  8. 
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In  the  Senate  of  the  United  States,  ? 
July  19,  1867.  S 
The  Senate  having  proceeded,  in  pursuance  of  the  Constitution,  to  recon- 
sider the  bill  entitled  "  An  Act  supplementary  to  an  act  entitled  '  An  Act  to 
provide  for  the  more  efficient  government  of  the  rebel  States,'  pasaed  on  the 
second  day  of  March,  eighteen  hundred  and  sixty-seven,  and  the  act  sup- 
plementary thereto,  passed  on  the  twenty-third  day  of  March,  eighteen 
hundred  and  sixty-seven,"  returned  to  the  House  of  Eepresentatires  by  the 
President  of  the  United  States,  with  his  objections,  and  sent  by  the  House 
of  Eepresentatives  to  the  Senate,  with  the  message  of  the  President  return- 
ing the  bill ; 

Resolved,   That  the  bill  do   pass,  two  thirds  of  the  Senate  agreeing  to 
pass  the  same. 
Attest:  J.  W.  Forney, 

Secretary. 
By  W.  J.  McDonald, 

Chief  CkrK 

The  history  of  the  three  classes  of  military  or  provisional  governments 
which  have  been  erected  over  the  rebel  districts  is  well  known.  The  Jiret 
were  created  by  President  Lincoln  as  commander-in-chief,  Jtagranle  bella, 
as  a  means  of  conducting  hostilities  against  the  enemy,  and  of  holding  con- 
quered districts  by  his  military  forces.  The  second  were  created  by  Pres- 
ident Johnson,  under  a  plan  or  policy  adopted  by  him,  as  an  organism  for 
reconstruction,  or  restoration  of  the  rebels  to  the  Union.  The  third  were 
military  governments  instituted  by  laws  of  Congress,  under  its  war  powers, 
for  the  purpose  of  more  effectual  control  of  our  enemies,  and  of  facilitating 
and  prescribing  the  conditions  of  their  return  to  the  Union.  The  circum- 
stances which  led  to  the  passage  of  these  acts  may  be  most  conveniently 
stated  in  language  used  upon  another 


"While  the  war  was  going  on,  and  as  our  armies  recovered  possession  of 
the  hostile  country,  President  Lincoln,  as  commander-in-chief,  by  virtue  of 
his  war  powers,  erected  provisional  or  temporary  military  governments  over 
it,  to  establish  law  and  order,  and  to  protect  the  rights  of  loyal  or  peaceable 
citizens  who  were  found  therein. 

"Andrew  Johnson,  when  chosen  Vice-President,  was  acting  as  military 
governor  of  Tennessee,  and  was  in  the  exercise  of  all  the  powers  which  were 
bestowed  upon  any  military  governor  in  the  rebel  States,  and,  as  I  have  oc- 
casion to  know,  was  fully  satisfied  that  he  was  BCting'in  strict  accordance 
with  the  Constitution.  Very  soon  after  he  became  President,  he  undertook 
to  lay  down  or  resign  his  war  powers  as  commander-in-chief,  to  terminate 
all  the  military  governments  which  had  been  erected  by  President  Lincoln, 
and,  in  place  of  these,  to  construct  local  State  governments,  according  to  a 
scheme  of  his  own.  This  he  assumed  to  do  by  virtue  of  a  clause  m  the 
Constitution  which  reads  thus ;  '  The  United  States  shall  guarantee  to  every 
State  in  this  Union  a  republican  form  of  government,'  He  undertook  to 
execute  that  guarantee  by  withdrawing  mUitary  governments  from  all  the 
States;  by  proclaiBBtionsof  peace,  by  pardons  and  amnesties,  and  by  causing 
or  allowing  such  of  the  inhabitants  of  rebel  districts  as  he  saw  fit  to  select  to 

•  See  Addreee  by  the  author,  prinlcd  Agguat  15,  lefiS. 
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form  local  governments  over  the  aeveral  States,  prescribing  what  laws  they 
should  pass,  what  Constitutions  they  shonld  form,  what  amendments  of  our 
Constitution  they  ahould  ratify  ;  asserting  that  these  States  had  never  been 
out  of  the  Union  (or,  in  other  words,  had  never  lost  any  rights  by  the  rebel- 
lion), and  were  aa  fully  entitled  under  the  Constitution  to  send  senatora  and 
representatives  to  ConcresB,  as  though  they  had  never  become  public  en- 
emies. Although  the  Preaideut,  as  commander-in-chief  of  the  army  in  time 
of  civil  war,  lawfully  recognized  as  such,  may  erect  and  maintain  over  the 
public  enemies  of  the  United  States  military  governments,  and  may  admin- 
ister those  governments  according  to  his  will  and  pleasure,  subject  to  the 
laws  of  Congress  'concerning  captures  on  land  and  water,'  and  'for  the 
government  and  regulation  of  the  land  and  naval  forces,'  yet,  if  in  fact  the 
President  lays  down  his  war  power,  as  commander-in-chief,  by  declaring 
that  war  no  longer  exists,  and  if  he  claims,  by  virtue  of  his  office  aa  chief 
executive,  to  act  as  governor  of  one  or  of  eleven  States  in  this  Union,  or  if 
he  claims  the  right  to  elect  or  to  appoint  governors  over  States,  or  to  give 
authority  to  any  man  or  to  any  number  of  men,  in  any  district  of  this  coun- 
try, to  elect  governors  or  other  officers,  or  to  organize  governments  in  any 
place,  I  am  unable  to  find  in  the  Constitution  of  the  United  Slates  any  pro- 
vision or  any  suggestion  which  authorizes  or  sustains  such  claims. 

"  When  President  JohnKon  first  entered  upon  the  plan  of  erecting  State 
governments,  the  Secretarj-  of  State  announced  that,  as  they  had  been  initiated 
during  the  recess  of  Congress,  they  would  be  provisional  only,  and  that  this 
plan  of  reconstruction  would  be  submitted  to  Congress  at  its  nest  session 
for  approval  or  rejection.  This  pledge  the  President  refused  to  perform ; 
and  instead  of  consulting  he  resisted  Congress.  He  conferred  on  governors 
of  his  own  appointment  a  greater  power  than  he  hal  ever  intrusted  to  gen- 
erals in  command  of  military  districts ;  for,  in  his  proclamation  in  1865,  in 
reference  to  North  Carolina,  he  subjected  the  military  power  to  the  com- 
"  mand  of  hia  civil  governor.     He  orders,  — 

" '  That  the  military  commander  of  the  department,  and  all  officers^  and 
persons  in  the  military  and  naval  service,  aid  and  assist  the  said  provisional 
governor  in  carrying  into  effect  this  proclamation.' 

"  In  the  summer  of  1865,  and  during  the  whole  of  the  year  1866,  Mr. 
Johnson  prosecuted  his  efforts  to  carry  out  his  policy,  and  the  result  was, 
that  every  southern  State  fell  into  the  hands  of  disloyal  enemies  of  the 
Union;  disorder  and  violence  prevailed;  northernera,  supporters  of  the 
government,  were  murdered,  robbed,  exiled,  unless  under  military  protec- 
tion ;  stay  laws,  lawa  for  bringing  back  slavery  in  fact,  laws  authorizing 
cruel  punishments,  laws  disfranchising  the  colored  population,  were  passed, 
and  every  conceivable  wrong  and  oppression  were. inflicted  upon  those  who 
had  served  in  the  Union  armies ;  murderers  of  Union  men  went  openly  un- 
punished, and  every  crime  of  which  a  society  utterly  disorganized  was  ca- 
Eable  was  practised  with  impunity.  In  such  a  condition  of  affairs,  with 
wading  rebels  pardoned  and  promoted,  the  punishment  of  treason  stopped 
and  confiscation  ended,  sucheneouragement  was  given  by  the  President  to  the 
rebels  that  they  claimed  to  have  as  good  a  right  as  citizens  of  the  loyal 
States  to  come  up  to  Washington  and  assume  the  reins  of  government. 
Under  the  lead  of  President  Johnson's  governors,  they  went  on  to  form 
State  governments  with  rebel  and  disloyal  officers,  and  to  elect  senators  and 
representatives  who  had  the  impudence  to  knock  for  admission  at  the  doors 
of  Congress.  Some  of  these  would-be  members  were  red-handed  traitors, 
who,  by  reason  of  their  crimes,  were  ineligible  to  office  by  the  laws  of  the 
country.  Yet  the  President  insisted  on  urging  them  in,  and  reiterated  ad 
nauseam  his  opinion  that  it  was  the  duly  of  Congress  to  recognize  these 
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sham  governments,  created  bj-  his  dictation,  in  violation  of  the  law,  the  Con- 
stitution, and  the  expressed  will  of  the  people.  Congress  was  thus  compelled 
either  to  allow  the  control  of  the  rebel  States  to  pass  back  into  the  hands  of 
the  rebels  themselves,  and  to  accept  as  senators  and  representatives  the  ring 


long  in  coming  to  an  open  rupture  with  President  Johnson,  having  resorted 
to  persuasion,  entreaty,  and  remonstrance  in  vain,  Congress  was  reluctantly 
constrained  to  use  its  power  and  perform  its  duty  in  preventing  the  Presi 
dent  from  any  further  violation  of  the  Constitution  by  continuing  his  illegal 
governments  in  the  Southern  States,  Therefore,  on  the  2d  of  March,  1867, 
after  thorough  debate,  was  passed  an  'Act  to  provide  for  the  more  efficient 
government  of  the  rebel  States.'  This  was  followed,  on  the  22d  of  March, 
by  a  supplementary  '  Act  to  facilitate  restoration.'  And  to  these  a  recent 
amendment  has  been  added. 

"  These  statutes,  passed  by  overwhelming  majorities  over  the  President's 
vetoes,  are  called  the  Heconatruction  Acts.  They  declared  the  rebel  States 
still  subject  to  the  'military  authority'  of  the  United  States,  divided  them 
into  mihtary  districts,  required  the  President  to  assign  army  officers  to  the 
command  of  each  district,  and  to  detail  sufficient  military  force  to  enable 
them  to  enforce  their  authority.  They  made  it  the  duty  of  such  officers  '  to 
protect  all  persons  in  their  right*  of  person  and  property,'  'to  suppress  in- 
surrecti6n,  disorder,  and  violence ;  to  punish  criminals  either  bv  aid  of  civil 
iribatiala  or  by  military  commissioTis.'  They  declared  that  all  nterlere  ce 
under  color  of  State  authority  witii  the  exercise  of  m  1  tary  authonty  uider 
this  Act  (March  2)  shajl  be  null  and  void.' 

"  These  acts  also  provided  for  the  formation  of  const  tutions  by  delegates 
to  conventions  of  male  citizens  of  lawM  age  w  thout  1  st  net  on  of  race 
color,  or  previous  condition,'  who  had  been  res  dents  it  such  States  one 
year  prior  to  the  election,  excepting  only  felons  and  tl  ose  who  m  ght  be  d  s 
franchised  as  rebels.  If  these  constitutions  thus  to  be  formed  should  be  so 
framed  as  to  conform  to  the  Constitution  of  the  United  States,  and  if  they 
should  provide  that  the  elective  fianchiae  should  be  enjoyed  by  all  male 
citizens  of  these  States,  twenty-one  years  of  age,  who  had  resided  in  such 
States  one  year  before  election,  except  felons  and  disfranchised  rebels,  and 
tf  such  constitutions  should  be  ratified  hyamajorityof  persons  voting  on  the 
question  of  ratification  who  are  qualified  as  electors  of  delegates,  and  if  such 
constitutions  should  be  approved  by  Congress,  and  if  the  respective  State 

[islatures  should  ratily  the  Fourteenth  Amendment  of  the  Constitution 
the  United  States,  then,  when  such  Article  XIV.  should  become  a  part  of 
the  Constitution  of  the  United  States,  each  State,  on  complying  with  these 
conditions,  shall  be  entitled  to  representation  in  Congress.  It  was  also  pro- 
vided that  rebels  excluded  from  holding  office  by  the  Fourteenth  Amend- 
ment should  not  vote  for  or  be  members  of  the  constitutional  conventions. 

"  The  act  of  March  2d  asserted  supreme  failitary  authority  over  the  rebel 
States  until  their  re-admission  to  representation  in  Congress,  declared  all 
these  civil  governments  then  existing  as  provisional  only,  and  subject  to  the 
right  of  Congress  to  remove  or  overthrow  them,  and  designated  who  should 
and  who  should  not  have  the  right  to  vote  or  be  eligible  to  office.  Subse- 
quent acts  provided  for  registration  of  voters,  and  somewhat  modified  the 
requirement  as  to  the  number  of  voters  by  whom  constitutions  might  be 
adopted.  The  inhabitants  of  the  rebellious  districts,  under  the  provisions 
of  these  Eeconstruction  Acts,  have  formed  State  constitutions,  have  organ- 
ized new  State  governments,  and,  with  the  exception  of  three  States,  have 
conformed  to  alithe  requu^ments  of  law,  and  are  now  re-admitted  to  repre- 
sentation in  Congress  and  to  full  standing  with  the  other  loyal   States. 
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There  is  little  reason  to  doubt  that  in  a  short  time  all  the  Statea  will  be 
restored ;  and  no  other  questions  can  be  raised  in  relation  to  these  Eecon- 
struction  Acts  than  these ;  Iflt,  whether  Congress  had  authority  under  the 
CoiistituUon  to  prescribe  terms  and  conditions  precedent  to  the  restoration 
of  the  rebel  States  to  representation ;  and,  2d,  whether  the  terms  and 
conditions  of  such  re-admisaion  are  binding  upon  the  States  when  once 
admitted?*  These  questions,  which  involve  the  old  controversy  about 
State  rights,  if  not  speedily  and  conclusively  settled,  will  be  very  likely  to 
lead  to  another  rebellion  or  civil  war." 

In  the  winter  foUowing  the  publication  from  which  the  foregoing  extract 
was  made  the  most  important  of  the  questions  above  indicated  was  brought 
before  the  Supreme  Couit  ot  the  United  fctalei  in  ihe  cise  of  the  State  of 
Georgia  v  btanton  and  it  was  unanimously  decided  (December  Term, 
ISes-Q)  That  the  distinction  between  the  judic  al  and  political  power  is 
so  generaliv  acknowledged  in  the  junsprudence  both  of  England  and  this 
country  that  we  need  do  no  more  than  refer  to  some  of  the  authorities  on 
the  subject.  They  are  all  m  one  direction."  "  That  this  Court  has  nojwis- 
didion  over  questions  of  polilicai  ngMs,  rights  of  State  aovereignin,  of 
poUtieat  jttTi»dioti<m,  of  gaeemment,  of  the  question  of  corporate  exist- 
ence as  a  Slate ; "  and  inasmuch  as  the  compldnant'  sought  in  this  case 
to  enforce  or  protect  their  alleged  pohtical  rights,  the  judges  refused  to 
issue  an  injunction  against  Mr.  Stanton  (who,  as  Secretary  of  War,  pro 
hcec  uiee,  represented  the  Executive)  to  prevent  him  from  causing  these  re- 
construction laws  to  be  enforced,  and  thereby  destroying  the  so-called  State 
government  of  Georgia.  (See  State  of  Georgia  v.  Stanton,  6  Wailaee,  63.) 

On  the  24th  of  July,  18fi6,  by  joint  resolution.  No.  73,  Congress  declared 
Tennessee  restored  to  the  Union,  that  State  having  complied  with  the  requi- 
sitions of  previous  legislation,  and  also  declared  that  such  restoration  could 
be  made  only  by  the  consent  of  the  law-tnaking  power  of  the  United  States. 

On  the  22d  of  June,  1868,  an  act  (see  Stat.  1868,  Chap.  69)  was  passed 
to  admit  the  State  of  Arkansas  to  representation  in  Congress,  upon  a  funda- 
mental condition  therein  stated ;  and  this  was  followed  on  the  25th  of  June, 
1S68,  by  another  act  (Chap.  70)  for  admitting  to  representation  in  Congress 
the  States  of  North  and  South  Carolina,  Louisiana,  Georgia,  Alabama,  and 
Florida,  upon  the  terms  and  conditions  therein  set  forth. 

On  the  10th  of  April,  1869,  an  act  was  approved,  "  authorizbg  the  sub- 
mission of  the  constitutions  of  Virginia,  Mississippi,  and  Texas  to  a  vote  of 
the  people,  and  authorizing  the  election  of  State  officers,  provided  by  said 
constitutions,  and  members  of  Congress."    (Chap.  17.) 

This  act  provides  that  the  President  may  submit  the  constitution  of  Vir- 
ginia to  a  vote  of  the  people  of  that  State,  with  a  separate  vote  for  its  dif- 
ferent provisions  ;  that  State  officers  and  members  of  Congress  may  be 
voted  for  at  the  same  election ;  that  lists  of  voters  shall  be  prepared  and 
corrected,  and  elections  held  as  provided  by  laws  of  Congress.    Similar  pro- 

•  West  Virgtoia  was  fldmltted  as  a  Slat*  into  the  Union,  on  condilion  of  charelng  ber 
conatltutiou.  (See  Art  December  31,  ISfli.    ProcUmalton,  April  20,  1803.)    All  Ihe  aubse 
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TisionB  are  made  far  Mississippi  and  for  Tesas  ;  but  no  election  is  to  be 
held  in  the  latter  Stat*  until  directed  hy  the  President.  If  the  constitu- 
tion of  either  State  shall  be  ratilied  therein,  the  legislatures  thereof  are  to 
meet  at  the  time  and  place  prescribed.  But  l>efore  Bither  State  shall  be 
admitted  to  representation  in  Congress,  it  aliall  ratify  the  Fifteenth  Amend- 
ment of  the  Constitution.  And  it  is  further  provided,  that  the  proceedings 
in  neither  of  these  States  shall  be  deemed  final,  and  operate  as  a  complete 
restoration  thereof  until  approved  by  Congress.  That  approval  having  been 
given,  these  States  have  been  restored  to  the  Union. 

Military  Coiiets. 
Most  if  not  a!!  of  the  acts  of  military  courts  of  the  United  States,  regu- 
larly constituted  during  the  rebellion,  have  been  confirmed  by  the  laws  of 
Congress  ;  and  jurisdiction  over  them  has  been  denied  to  civil  or  judicial 
courts  by  the  sUtute  of  Mai'ch  2,  1867.     {Chap.  155,  Stat.  p.  432.) 

Chap.  CLV.  —  An  Ad  to  declare  valid  and  condiiHve  certain  Proclama- 
tions of  the  President,  and  Acts  done  in  Pursuance  thei-eof,  or  of  his  Or- 
ders, in  the  Suppression  of  the  Me  R^ellion  against  the  United  Stales. 
Be  it  enacted  hy  the  Senate  and  Souse  of  Representatives  of  ike  United 
States  {f  America  in  Congress  assembled.  That  all  acts,  proclamations,  and 
orders  of  the  President  of  the  United  States,  or  acts  done  by  his  authority 
OF  approval  after  the  fourth  of  March,  anno  Domini  eighteen  hundred  and 
sisty-one,  and  before  the  first  day  of  July,  anno  Domini  eighteen  hundred 
and  sixty-eix,  respecting  martial  law,  military  trials  by  courts  martial  or  mili- 
tary commissions,  or  the  arrest,  imprisonment,  and  trial  of  persons  charged 
with  participation  in  the  late  rebellion  against  the  United  States,  or  aa 
aiders  or  abettors  thereof,  or  as  guilty  of  any  disloyal  practice  in  aid 
thereof,  or  of  any  violation  of  the  laws  or  usages  of  war,  or  of  affording  aid 
and  comfort  to  rebels  against  the  authority  of  the  United  States,  and  all 
proceedings  and  acts  done  or  had  by  courts  martial  or  military  commissions, 
or  arrests  and  imprisonments  made  in  the  premises  by  any  person  by  the 
authority  of  the  orders  or  proclamations  of  the  President,  made  as  afore- 
said, or  in  aid  thereof,  are  hereby  approved  in  all  respects,  legalized  and 
made  valid,  to  the  same  extent  and  with  the  same  effect  as  if  said  orders 
and  proclamations  had  been  issued  and  made,  and  scud  arrests,  imprison- 
ments, proceedings,  and  acts  had  been  done  under  the  previous  express 
authority  and  direction  of  the  Congress  of  the  United  States,  and  in  pur- 
suance of  a  law  thereof  previously  enacted  and  expressly  authorizing  and 
directing  the  same  to  be  done.  And  no  civil  court  of  the  United  States,  or 
of  any  State,  or  of  the  District  of  Columbia,  or  of  any  district  or  territory 
of  the  United  States,  shall  have  or  take  jurisdiction  of,  or  in  any  manner 
reverse  any  of  the  proceedings  had  or  acts  done  as  aforesaid,  nor  shall  any 
person  beheld  to  answer  in  any  of  said  courts  for  any  act  done  or  omitted 
to  be  done  in  pursuance  or  in  aid  of  any  of  said  proclamations  or  orders, 
or  by  authority  or  with  the  approval  of  the  President  within  the  period 
aforesaid,  and  respecting  any  of  the  matters  aforesaid;  and  all  officers 
and  other  persons  in  the  service  of  the  United  States,  or  who  acted  in  aid 
thereof,  acting  in  the  premises,  shall  be  held  prima  facie  to  have  been 
authorized  by  the  President ;  and  all  acts  and  pacts  of  acts  heretofore 
passed,  inconsistent  with  the  provisions  of  this  act,  are  hereby  repealed. 
Approved  March  2, 1867. 
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Such  have  been  the  principal  measures  of  the  government,  from  the  be- 
ginning of  the  war  down  to  the  present  time,  relating  to  the  questions  of 
military  or  provisional  government  and  recoGstruction,  or  reat^iration  of 
rebel  States  to  their  normal  relationE  to  the  Union.  Thej  have  fully  em- 
bodied and  practically  and  successfully  applied  the  war  powers  claimed  in 
this  essay.  Peace  has  been  restored,  slavery  has  been  destroyed,  liberty  has 
been  established  on  tirm  foundations ;  the  authority  of  the  Constitution  and 
laws  is  now  acknowledged  in  every  part  of  the  country.  It  is  possible,  even 
now,  to  estimate,  in  the  light  of  our  recent  history,  the  weight  of  those  ob- 
jections against  the  war  powers,  which,  in  the  early  years  of  our  conflict, 
were  urged  with  much  plausibility  and  force.  No  military  dictator  has 
seized  the  reins  of  power,  or  destroyed  republican  government.  The  rights 
to  life,  liberty,  and  propertj'  have  not  grown  obsolete ;  but  in  more  than  one 
half  of  our  country,  the  day  has  but  just  dawned  when  these  rights  have  been, 
for  the  first  time,  secured  to  four  millions  of  slaves,  now  made  freemen  and 
citizens.  Every  movement  throughout  the  war,  iu  relation  to  the  rights  of 
the  people,  has  resulted  in  a  more  perfect,  practical  development,  application, 
and  establishment  of  the  principles  of  freedom  announced  by  our  ancestors 
in  the  Declaration  of  Independence,  and  in  the  Constitution.  The  loyal 
people  of  the  United  States  have  ratified  the  use  of  the  amplest  war  powers 
by  their  government  for  the  preservation  of  the  life  of  the  nation  when  as- 
eailed  by  rebellion,  and  of  these  powers  none  rest  upon  a  firmer  foundation 
than  that  which  authorizes  Congress  to  provide  laws  for  the  military  govern- 
ment of  subjugated  enemies,  and  laws  for  the  restoration  of  rebel  States  to 
the  Union,  on  such  terms  and  conditions  as  it  shall  deem  e:ipedtent. 

MiuTAET  Courts  of  the  Confedeuates. 

The  following  statutes  passed  by  the  Congress  of  the  Confederate  States 

will  give  an  idea  of  the  construction  put  by  them  upon  the  Constitution,  so 

far  as  it  relates  to  the  power  of  instituting  military  courts  by  the  legislature:  — 

Chap.  XXXVI.  —  An  Act  to  organize  Mililari/  Courts  to  attend  the  Army 
of  the  Confederate  States  in  Ike  Field,  and  to  define  the  Powers  of  said 
Courts. 

The  Congress  of  the  Confederate  States  ofAmeriea  do  enact,  That  courts 
shall  be  organized,  to  be  known  as  military  courts,  one  to  attend  each  army 
corps  in  the  field,  -.nder  the  direction  of  the  President.  Each  court  shall 
consist  of  three  members,  two  of  whom  shall  constitute  a  quorum,  and  each 
member  shall  be  e'titled  to  the  rank  and  pay  of  a  coionel  of  cavalry,  shall 
be  appointed  by  Ine  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  shell  hold  his  office  during  the  war,  unless  the  court  shall  be 
sooner  abblished  by  Congress.  For  each  court  there  shall  be  one  Judge  Ad- 
vocate, to  be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  with  the  rank  and  pay  of  a  captain  of  cavalry,  whose  duties 
shall  be  as  prescribed  by  the  rules  and  articles  of  war,  except  as  enlarged  or 
modified  by  the  purposes  and  provisions  of  this  act,  and  who  shall  also  hold 
hia  office  during  the  war,  unless  the  court  shall  be  sooner  abolished  by  the 
Congress)  and  in  case  of  the  absence  or  disability  of  the  Judge  Advocate, 
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upon  the  application  of  the  court,  the  commander  of  the  anny  corps  to  which 
such  court  is  attached  may  appoint  or  detail  an  officer  to  perform  the  duties 
of  Judge  Advocate  during  such  absence  or  disability,  or  until  the  vacancy, 
if  any,  shall  be  filled  by  the  President. 

Sec.  2.  Each  court  shall  have  the  right  to  appoint  a  Provost  Marshal,  to 
attend  its  sittings,  and  execute  the  orders  of  the  court,  with  the  rank  and 
pay  of  a  captain  of  cavalry  j  and  aiso  a  clerk,  who  shall  have  a  salary  of  one 
hundred  and  twenty-five  dollars  per  month,  who  shall  keep  the  record  of 
the  proceedings  of  the  court,  and  shall  reduce  to  writing  the  substance  of 
the  evidence  in  each  case,  and  file  the  same  in  court.  The  Provost  Marshal 
and  the  clerk  shall  hold  their  offices  during  the  pleasure  of  the  court.  Each 
member  and  officer  of  the  court  shall  take  an  oath  well  and  truly  to  dis- 
charge the  duties  of  his  office  to  the  best  of  his  skill  and  ability,  without 
fear,  favor,  or  reward,  and  to  support  the  Constitution  of  the  Confederate 
States.  Each  member  of  the  court,  the  Judge  Advocate,  and  the  clerk 
shall  have  the  power  to  administer  oaths. 

Sec.  3.  Each  court  shall  have  power  to  adopt  rules  for  conducting  busi- 
ness, and  for  the  trial  of  causes,  and  to  enforce  the  rules  adopted,  and  to 
punish  for  contempt,  and  to  regulate  the  taking  of  evidence,  and  to  secure 
the  attendance  of  witnesses,  and  to  enforce  and  execute  its  orders,  sentences, 
and  judgments,  as  in  cases  of  courts  martial. 

Sec.  4.  The  jurisdiction  of  each  court  shall  extend  to  all  offences  now 
cognizable  by  courts  martial  under  the  rules  and  articles  of  war  and  the 
customs  of  war,  and  also  to  all  offences  defined  as  crimes  by  the  laws  of  the 
Confederate  States,  or  of  the  several  States,  and  when  beyond  the  territory 
of  the  Confederate  States,  to  all  cases  of  murder,  manslaughter,  arson,  rape, 
robbery,  and  larceny,  as  defined  by  the  common  law,  when  committed  by 
any  private  or  officer  in  the  army  of  the  Confederate  States,  against  any 
other  private  or  officer  in  the  army,  or  against  the  property  or  person  of  any 
citizen  or  other  person  not  in  the  army :  Frovided,  Said  courts  shall  not  have 
jurisdiction  of  offenders  above  the  grade  of  colonel.  For  offences  cogniza- 
ble by  courts  martial,  the  court  shiOI,  on  conviction,  infiict  the  penalty  pre- 
scribed by  the  rules  and  articles  of  war,  and  in  the  manner  and  mode  therein 
mentioned  ;  and  for  offences  not  punishable  by  the  rules  and  articles  of  war, 
but  punishable  by  the  laws  of  the  Confederate  States,  said  court  shall  inflict 
the  penalties  prescribed  by  the  laws  of  the  Confederate  States;  and  for 
offences  against  which  penalties  are  not  prescribed  by  the  rules  and  articles 
of  war,  nor  by  the  laws  of  the  Confederate  Stfftes,  hut  for  which  jjenailies 
are  prescribed  by  the  laws  of  a  State,  said  court  shall  infiict  the  punishment 
prescribed  by  the  lawsof  the  State  inwh   h  h      fi         w  mm      d    P 

vided,  That  in  cases  in  which,  by  the     w  h    C        d  S 

the  State,  the  punishment  is  bj'  fine  hynp  mt,  bbhhe 
court  may,  in  its  discretion,  inflict  an        hpnhran  ndh 

and  for  the  offences  defined  as  murd      m  n       ghte  p         bb  ry 

and  larceny,  by  the  common  law,  w  mm  b        d    h  la 

limits  of  the  .Confederate  States,  the  p        hm  h  h     di 

of  the  court.     That  when  an  officer  ud  gd         bgdg 

Erivale   shall  be  put  under  arrest  fo  ff  g        b      b      h       ou 

erein  provided  for,  notice  of  his  arr       and  h       ft  w   h  wh   h  h 

shall  be  charged  shall  be  given  to  the      dg   Ad  by   h       ffi  d 

ing  said  arrest,  and  he  shall  be  entitl  d  d    a      al  b 

before  said  court  will  allow. 

Sec.  5.  Said  courts  shall  attend  the  army,  shall  have  appropriate  quarters 
within  the  lines  of  the  army,  shall  be  always  open  for  the  transaction  of  busi- 
ness, and  the  final  decisions  and  sentences  of  said  courts  on  convictions  shall 
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be  subject  to  review,  mitigation,  and  suspension,  as  now  provided  by  the 
rules  and  articles  of  war  in  cases  of  courts  martial. 

Sec.  6.  That  during  the  recess  of  the  Senate  the  President  may  appoint 
the  rnembers  of  the  courts  and  the  Judges  Advocate  provided  for  m  the 
previous  sections,  subject  to  the  confirmation  of  the  Senate  at  its  seaaion 
next  ensuing  said  appointments. 

Approved  October  9,  1862. 

Chap.  XLIX.  —  An  Act  to  punish  and  represss  the  Importation,  by  our  ene- 
mies, of  Notes  purporting  to  be  Notes  of  the  Treasury  of  the  Confederate 
States. 

Whereas,  Manifestly  with  the  knowledge  and  connivance  of  the  Federal 
Government,  and  for  the  purpose  of  destroying  the  credit  and  circulation  of 
the  treasury  notes  of  this  government,  immense  amounts  of  spurious  or 
counterfeit  notes,  purporting  to  be  such  treasury  notes,  have  been  fabri- 
cated and  advertised  for  sale  in  the  enemy's  countrj-,  and  have  been  brought 
into  these  States,  and  put  in  circulation  by  persons  in  the   service  of  the 

The  Congress  of  the  Confederate  States   lof  Ameriea]  do  enact,  [That] 
every  person  in  the  service  of,  or  adhering  to,  the  enemy,  who  shall  pas 
offer  to  pass,  any  auch  spurious  or  c"      '"  •■  '•        ■ 
or  shall  sell  or  attempt  to  sell  the  s 

notes  into  the  Confederate  Stales,  or  shall  have  any  sucn  note  or  notes  in 
his  possession,  with  intent  to  pass  or  sell  the  same,  shall,  if  captured,  he  put 
to  death  by  hanging ;  ajid  every  commissioned  officer  of  the  enemy  who 
shall  permit  any  offence  mentioned  in  this  section  to  be  committed  by  any 
person  under  his  authority,  shall  be  put  to  death  by  hanging.  Every  per- 
son charged  with  an  offence  punishoble  under  this  act  shall  be  tried  by  a 
military  court  in  such  manner,  and  under  such  regulations,  as  the  President 
fiball  prescribe ;  and,  after  conviction,  the  President  may  commute  the  pun- 
ishment lo  imprisonment  in  such  manner,  and  for  such  time,  as  he  may  deem 
proper,  and  may  pardon  the  offender  on  such  conditions  as  he  may  deem 
proper,  or  unconditionallj'. 

Approved  October  13,  1862. 

COAP.  LXXVII.  —  An  Act  to  amend  an  Ad  entitled  "  An  Act  to  organize 
Military  Courts  to  attend  ike  Army  of  the  Confederate  States  in  the  Field, 
and  to  define  the  Powers  of  said  Courts,"  approved  October  9,  1862. 
The  Congress  of  the  Confederate  States  of  America  do  enact.  That  in  ad- 
dition to  one  military  court  to  attend  each  army  corps  in  the  field,  as  now 
authorized  hy  an  act  entitled  "  An  Act  to  organize  military  courts  to  attend 
the  army  of  the  Confederate  States  in  the  field,  and  to  define  the  power  of 
said  courts,"  approved  October  ninth,  eighteen  hundred  and  sixty-two,  one 
military  court  snail  be  organized  in  each  of  such  military  departments  as,  in 
the  judgment   of  the  President,  the  public  exigencies  may  require;  to  be 
organized  in  the  manner  and  with  powers  prescribed  in  the  act  of  which 
this  is  amendatory. 

Approved  May  1,  1863. 

Joint  Sesolulion  on  the  subject  of  Eetaliatioh. 
Eeeolved  by  the  Congress  o/"  the  Confederate  States  of  America,  In  re- 
sponse to  the  message  of  the  President,  transmitted  to  Congress  at  the  com- 
t  of  the  present  session,  that,  in  the  opinion  of  Congress,  the 
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commissioned  oiflcers  of  the  enemy  ought  not  to  be  delivered  to  the  author- 
ities of  the  respective  States,  as  suggested  in  the  said  message,  but  all  cap- 
t'  t  k  n  by  the  Confederate  forces  ought  to  be  dealt  with  and  disposed  of 
b      be  C  nfederate  Government. 

Se  That,  in   the  judgment  of  Congress,  the  proclamations   of  the 

P  of  the  United  Stales  dated  respectively  September  twenty-second, 

g  hundred  and  sisty-two,  and  January  first,  eighteen  hundred  end 

ty         e,  and  the  other  measures  of  the  Government  of  the  United  States 

and  s  authorities,  commanders,  and  forcea,  designed   or  tending   to 

I     e  slaves  in  the  Confederate  States,  or  to  abduct  such  slaves,  or  to 

te   h  m  to  insurrection,  or  to  employ  uegmes  in  war  against  the  Confed- 

S      es,  or  to  overthrow  the  institution  of  A&ican  slavery,  and  bring 

ile  war  in  these  States,  would,  if   successful,  produce  atrocious 

q    nees,   and  they  are   inconsistent  with   the   spirit  of  those  usages 

wh   h       modem  warfare  prevail  among  civilized  nations ;  they  may,  there- 

f        b    p  "operly  and  lawfully  repressed  by  retaliation. 

That  in  every  case,  wherein,  during  the  present  war,  any  viola- 
e  laws  or  usages  of  war  among  civilized  nations  shall  be,  or  has 
b         d     e  and  perpetrated  by  those  acting  under  the  auttorit)|  of  the  Gov- 
mm  f  the  United  States,  on  the  persons  or  property  of  citizens  of  the 

C  d  te  States,  or  of  those  under  the  protection  or  in  the  land  or  naval 
servi  the  Confederate   States,  or  of  any  State  of  the  Confederacy,  the 

P  d  of  the  Confederate  States  is  hereby  authorized  to  cause  fuU  and 
ample  retaliation  to  be  made  for  every  such  violation,  in  such  manner  and 
to  such  extent  as  he  may  think  proper. 

Sec.  4.  That  every  white  person,  being  a  commissioned  officer,  or  acting 
as  such,  who,  during  the  present  war,  shall  command  negroes  or  mulattoes 
in  arms  against  the  Confederate  States,  or  who  shall  arm,  train,  organize,  or 
prepare  negroes  or  mulattoes  for  military  service  against  the  Confederate 
States,  or  who  shall  voluntarily  aid  negroes  or  mulattoes  in  any  military  en- 
terprise, attack,  or  conflict  in  such  service,  shall  be  deemed  as  inciting  ser- 
vile insurrection,  and  stall,  if  captured,  be  put  to  death,  or  be  otherwise 
punished  at  the  discretion  of  the  court. 

Sec.  5.  Every  person,  being  a  commissioned  ofEeer,  or  acting  as  such  in 
the  service  of  the  enemy,  wbo  shall,  during  the  present  war,  excite,  attempt 
to  excite,  or  cause  to  be  excited,  a  servile  insurrection,  or  who  shall  incite, 
or  cause  to  be  incited,  a  slave  to  rebel,  shall,  if  captured,  be  put  to  death,  or 
be  otherwise  punished  at  the  discretion  of  the  court. 

Sec.  6.  Every  person  charged  with  an  offence  punishable  under  the  pre- 
ceding resolutions  shall,  during  the  present  war,  be  tried  before  the  military 
court  attached  to  the  army  or  corps  by  the  troops  of  which  he  elidll  have 
been  captured,  or  by  such  other  military  court  as  the  President  may  direct, 
and  in  such  manner  and  under  such  regulations  as  the  President  shall  pre- 
scribe, and,  after  conviction,  the  President  may  commute  the  punishment  in 
such  manner  and  on  such  terms  as  he  may  deem  proper. 

Sec.  7.  All  negroes  and  mulattoes  who  shall  he  engaged  in  war,  or  be 
taken  in  arms  against  the  Confederate  States,  or  shall  give  aid  or  comfort  to 
the  enemies  of  the  Confederate  States,  shall,  when  captured  in  the  Confed- 
erate States,  be  delivered  to  the  authorities  of  the  State  or  Stales  in  which 
they  shall  be  captured,  to  be  dealt  with  according  to  the  present  or  futtu;e 
laws  of  auch  State  or  States. 

Approved  May  1, 1863. 
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Chap.  XXXni. — An  Act  to  amend  an  Act  entiiled  "  An  Act  to  organize 
Military  Courts  to  attend  the  Army  of  the  Confederaie  Slates  in  the  Field, 
and  to  define  the  Povj&rs  ef  said  Vourts. 

The  Congress  of  the  Confederate  States  of  America  do  enact.  That  the  act 
entitled  "  An  Act  to  organize  military  courts  to  attend  the  army  of  the 
Confederate  States  in  the  field,  and  to  define  the  power  of  said  courts,"  be 
so  amended  as  to  authorize  the  President  to  establish  one  in  North  Alabama, 
which  shall  sit  at  such  times  and  places  as  said  court  may  direct,  and  shsil 
have  a)l  the  powers  and  jurisdiction  given  to  said  military  courts  by  said 
act ;  but  the  judges  thereof  shall  give  ten  days'  notice  of  the  times  and 
places  of  holding  said  courts  before  the  same  are  held :  Provided,  Aoweom; 
That  said  court  shall  cease  to  exist  after  one  year  from  the  passage  of  this 
act,  unless  longer  continued  by  Congress. 

Appro-ved  February  I'i.  1864, 


[No.  7.     See  pp.  48,  54,  59.] 

THE   EIGHT   OF   CAPTURE   OF   ENEMY'S   PROPERTY 
JURE  BELLI. 

In  this  essay,  which  was  published  after  the  passage  of  the  law  of  Con- 
gress, approved  July  13,  1861  (Chap.  3),  commonly  called  the  "  Non-inter- 
course Act,"  and  after  rfhe  issue  of  the  President's  proclamation  of  August 
16,  1861,  which  designated  the  territorial  limits  of  the  rebellion,  the  au- 
thor cbimed  "  that  the  United  States,  at  that  time,  possessed  full  belli- 
gerent rights  against  the  rebels ;  that  all  persons  who  had  been,  and  volun- 
tarily and  peimanently  continued  to  be,  domiciled  within  the  district  of 
country  which  had  been  deelaied  in  rebellion  by  the  President's  proclama- 
tion, were,  in  law,  to  be  deemed  yufiZic  enemies ;  that  all  their  property  was 
to  be  deemed  enemy's  property,  and  was  therefore  Uable  to  capture  jure 
belli,  or  to  seizure  and  confiscation,  whether  the  owners  thereof  were  loyal 
and  friendly  to  the  government,  or  otherwise  ;  and  that  such  capture,  seiz- 
ure, and  confiscation  could  he  made  under  the  war  powers,  without  violating 
the  Constitution  or  the  laws  of  nations." 

It  is  interesting  to  observe  the  cautious  steps  by  which  the  courts  ad- 
vanced towards  a  recognition  of  these  principles  of  international  law.  In 
the  case  of  the  United  States  v.  T!ie  Tropic  WiTid-,  decided  June  13, 
1861,  by  Dunlop,  J.,  he  maintained  the  right  of  the  President,  as  command- 
er of  the  navy  in  time  of  actual  hostilities,  to  blockade  the  port  of  Rich- 
mond, and  condemned  an  English  schooner  and  her  cargo  for  violating  that 
blockade.  In  April,  1862,  in  the  cases  of  the  Amy  Warwick  [Edmonds  et 
al.  claimants).  Judge  Sprague,  following  the  lead  of  Judge  Dunlop  and 
others  in  the  prize  cases  of  the  'Tropic  Wind,  the  General  Parkhill,  the 
Crenshav),  the  North  Carolina,  the  Pioneer,  and  the  Hattie  Jackson,  de- 
cided that  property  captured  at  sea  by  the  naval  forces  of  the  United 
States  on  the  10th  of  August,  1861,  owned  by  persons  domiciled  in  Rich- 
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mond,  a  city  over  which  the  reliels  had  at  that  time  absolute  dominion, 
there  being  no  evidence  to  explain  or  rebut  the  presumption  of  the  personal 
hostility  of  such  owners,  which  arose  from  their  continued  residence  therein, 
was  lawful  prize.  (See  Sprague's  Reports,  124.)  But  having  no  occasion  to 
pass  upon  the  question  whether  the  vessel  or  cargo  would  have  been  lawful 
prize,  if  the  owners  had  been  loyal  or  friendly  to  the  Union,  notwithstand- 
ing their  residence  at  Richmond,  the  judge  expressly  declinea  to  decide 
that  point.  "  In  questions  so  novel,  I  do  not  think  fit,"  says  he,  "  to  go 
farther  than  the  case  before  me  requires." 

In  the  second  prize  case  of  the  Aaiy  Warwick  (p.  143.)  Dunlop,  Man- 
cure  &  Co.  claimants,  he  places  his  decision  more  fully  on  the  ground  that 
residence  in  the  city  of  Eichmond,  under  the  circumstances,  was  good  cause 
for  condemnation  of  the  captured  property.  "  These  claimants,"  says  he, 
"do  not  even  offer  proof  of  their  %a%,  and  there  is  a  high  probability 
that  they  aie  willingly  co-operating  with  the  enemy.  But  if  thia  be  not  so, 
they  were  at  the  time  of  their  capture,  and  have  ever  since  continued  to  be, 
under  his  absolute  contiol,  end  that  control  is  an  inexorable  military  des- 
potism Every  dollar  put  into  their  hands,  or  under  their  control,  is,  to  all 
practical  purposes,  in  the  hands  of  the  enemy,  and  adds  to  his  strength." 
The  judge  thus  condemned  as  prize,  property  on  the  high  seas  belonging 
to  persons  who  were  actually  hostile,  or  were  preMimed  to  be  hostile,  or 
were  under  the  actual  control  of  the  rebels,  and  were  so  situated  that  the 
proceeds,  if  restored  to  the  claimants,  would,  without  douht,  have  fallen  into 
the  hands  of  the  enemy. 

These  cases,  however,  decided  only  questions  of  prize,  and  related  only 
to  captures  on  the  sea.  Judge  Sprague  expressed  no  opinion  on  the  ques- 
tion as  to  the  political  status  of  the  inhabitants  of  the  rebel  States.  But 
neither  his  decision,  nor  those  of  the  judges  who  had  preceded  him,  were 
acquiesced  in  by  the  claimants  ;  hut  ai!  these  prize  cases  were  carried  by 
appeal  to  the  Supreme  Court  at  Washington,  and  were  finally  decided  at 
the  December  term,  1863-4.     (See  2  Black's  E.) 

In  relation  to  captures  on  land,  no  litigation  had,  at  that  early  period  of 
the  war,  been  brought  before  the  courts  of  the  United  States.  No  judicial 
decision  could  then  be  found,  which  claimed  for  the  government  the  right, 
jure  belli,  to  capture  the  property  on  land  of  all  persons  domiciled  in  the 
rebel  territory.  The  existence  of  that  right  was  almost  universally  ques- 
tioned or  denied.  It  was  said  that  those  only  were  liable  to  be  treated  as 
enemies,  and  to  have  their  property  seized  or  captured,  who  were  enemies 
in  fact,  or  who  bad  engaged  in  open  hostilities  against  the  United  States. 
It  was  denied  that  persons  residing  in  the  Confederate  States,  who  were 
friendly  to  the  Union,  and  had  been  guilty  of  no  crime,  could  be  trans- 
formed, in  the  eye  of  the  law,  into  criminals  by  the  acts  of  others,  or  could 
be  made  to  suffer  penalties  for  crimes  which  they  had  not  committed.  The 
rights  and  immunities  guaranteed  to  citizens  of  the  United  Statea  by  the 
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Constitution  were  claimed  by  and  for  them ;  and  they  asserted  that  the 
failure  of  the  government  to  secure  and  protect  them  in  the  enjoyment  of 
those  rights  was  a  breach  of  its  constitutional  duty,  which  not  only  ab- 
solved them  from  any  and  all  injurious  couBequenees  which  might  result 
from  the  rebellion,  but  even  entitled  them  to  indemnity  therefor.  The 
question  was  asked  by  judges,  by  statesmen,  and  by  well-informed  citizens, 
what  justification  could  be  found  for  treating  innocent  and  loyal  residents  in 
the  seceded  Slates,  like  rebel  soldiers  in  the  southern  armies,  as  public 
enemies  ;  for  subjecting  their  persona  and  property  to  seizure  and  capture  ; 
for  depriving  them  of  civil  and  political  rights  P  How  could  such  injuries 
and  indignities  be  inflicted  on  peaceable  citizens,  they  asked,  without  violat- 
ing, in  every  clause,  that  Constitution  for  the  maintenance  whereof  our 
civil  war  was  professedly  carried  on?  In  answer  to  such  questions,  it  was 
necessary,  at  that  time,  to  present  such  arguments  as  were  set  forth  in  thf 
pages  on  the  "  War  Powers,"  and  to  vindicate  a  right  of  our  government, 
now  no  longer  questioned,  to  capture  and  confiscate  the  property  of  all  resi- 
dents in  rebel  districts. 

It  seems  strange,  at  this  day  (1870),  to  find  how  slow  Congress  was  to  rec- 
ognize and  put  forth  its  powers  against  rebellion,  and  how  tardily  it  asserted 
the  right  of  war  to  capture  enemy's  property  on  land.  August  6,  1861,  an 
act  was  passed  (Chap.  60),  to  confiscate  such  property  of  rebels  as  had  been 
or  was  intended  to  be  used  bv  its  owners  in  aid  of  insurrection  ;  but  it 
provided  for  the  seizure  ot  property  only  as  a  punishment  for  actual  or  in- 
tended crimes  of  individuals  It  was  in  reality,  if  not  in  form,  a  prize  act, 
and  did  not  authorize  the  acquisition  of  enemy  property  by  capture  i  for 
it  did  not  assert  the  authority  of  the  United  States  to  capture  the  prop- 
erty, by  the  right  of  war,  of  persons  other  than  aclive  participants  in  re- 
bellion. This  statute  was  followed  by  that  of  July  17,  1862,  Chap.  19a,  of 
which  the  chief  provisions  are  explained  in  Chap.  6  (pp.  112-116),  which 
was  added  to  this  eaoa^  when  the  Kw  went  into  operation,  as  stated  in  the 
preface  to  the  second  edition  In  this  act  Congress  fell  &r  short  of  carrying 
into  effect  the  full  extent  of  powei  which,  as  the  author  believed,  rightfully 
belonged  to  the  goi  ernment  It  authorized  the  seizure  of  property  of  per- 
sons in  the  rebel  States  who  weie  actually  engaged  in  prosecuting  war, 
and  the  condemnation  of  the  same  bj  judicial  courts.  The  reader  will  And 
(on  pages  126  to  130)  the  reasons  then  stated  for  believing  that  this  law 
■would  prove  practically  inoperative.  The  history  of  the  last  six  years  has 
shown  how  far  the  anticipations  of  the  author  have  been  fulfilled.  Con- 
gress was  fer  from  recognizing  or  sanctioning  the  right  of  the  army  to  cap- 
ture the  property  of  rebels,  in  the  rebel  States,  under  the  genera!  laws  of 
war,  and  left  the  question  still  open,  whether  our  military  forces  could, 
without  violating  the  laws  and  Constitution,  capture  the  property  of  per- 
sons domiwled  in  the  rebel  States,  unless  they  were  engaged  in  hostilities, 
or  unless  the  property  seized  was  intended  to  be  used  in  aid  of  rebellion. 
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By  the  act  of  March  12,  1863  (Chap.  120),  it  was  provided  that  the  Sec- 
retary  of  the  Treasury  might  appoint  agents  "  to  receive  und  collect  all 
abandoned  or  captured  properly  "  in  the  insurreetiounry  States,  "excepting 
such  as  had  heen  used,  or  was  intended  to  he  used,  for  waging  or  carrying 
on  war  against  the  United  States,  such  as  arms,  ordnance,  ships,  steam- 
hoats,  or  other  water  craft,  and  the  furniture,  forage,  military  supplies,  or 
munitions  of  war  "  (these  exceptions  being  em hraced  within  the  provisions 
of  the  former  statute),  and  allowed  such  abandoned  or  captured  property  to 
be  appropriated  to  public  use  ;  but  treasury  agents  were  required  to  receive 
the  same,  to  keep  records  thereof,  and  to  make  returns  of  the  proceeds  to 
the  treasurj-,  so  that  the  lawful  owner  might  be  able, to  recover  the  proceeds, 
if  he  should  be  rightfully  entitled  thereto.  Even  in  this  act  Congress  did 
not  declare  or  sanction  the  belligerent  right  of  capture,  ^j'ure  belli,  of  enemy's 
property,  and  the  absolute  transfer  of  title  to  enemy's  property  by  capture 
alone,  but  undertook  to  provide  a  temporary  stewardship  for  the  care  of 
such  property,  leaving  the  claims  of  owners  for  the  proceeds,  less  expenses, 
to  be  prosecuted  in  the  Court  of  Claims,  at  any  time  within  two  years  after 
the  war  should  be  terminated,  on  proof  of  ownership,  and  of  never  having 
aided  the  rebellion. 

It  will  be  observed  that  the  acts  of  Congress  of  July  13,  1861,  August  16, 
1861,  and  March  3,  1863,  relate  to  confiscation  for  intra-territorial  offences, 
and  have  no  application  to  a  libel  suit  against  a  prize  captured  at  sea.  (See 
the  Sally  Magee,  18G3,  Biatchf,  Pr.  Cases,  382.)  They  do  not,  by  implication, 
occlude  seizure  and  confiscation  under  the  general  powers  of  the  government, 
upon  principles  of  public  law,  and  the  forfeiture  may  be  enforced  by  the  court, 
either  under  the  statute,  or,  through  its  powers,  under'  process,  in  prize. 
(As  to  the  &3t  of  these  acts,  see  the  Sarah  Btan;  1861,  Biatchf.  Pr.  Cases.) 

The  power  of  "  making  rules  concerning  captures  on  land  and  watei'," 
which  is  superadded  in  the  Constitution  to  that  of  declaring  war,  is  not  con- 
fined to  captures  which  are  extra- territorial,  but  extends  to  rules  respecting 
enemy's  property  found  within  the  territory,  and  is  an  express  grant  to  Con- 
gress of  the  power  of  confiscating  enemy's  property  found  within  the  territory 
at  the  declaration  of  war,  as  an  independent  substantive  power,  not  included 
in  that  of  declaring  wai'.  (Se^  Brown  v.  United  Slates,  18H.  8Cranch,110.) 
By  virtue  of  this  power,  articles  of  war  were  enacted  by  the  act  of  10th 
April,  1806,  of  which  Art.  LVIU.  provided  that  "  all  public  stores  taken  in 
the  enemy's  camp,  towns,  forts,  or  magazines,  whether  of  artilleiy,  ammuni- 
tion, clothing,  forage,  or  provisions,  shall  be  s&cured  for  the  service  of  the 
United  States;  for  the  neglect  of  which  the  commanding  officer  is  to  be 
amenable."  But  it  is  remarkable  that,  during  the  civil  war,  no  law  should 
have  been  passed,  which,  in  direct  terms,  asserts  the  rights  of  the  United 
States  to  capture,  jure  belli,  the  property  of  all  who  have  been  declared 
public  enemies  of  the  country,  domiciled  in  the  rebellious  district.  Of  the 
existence  of  that  right  probably  few,  if  any,  now  entertain  a  doubt.     It  has 
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been  exercised  in  many  cases,  and  eince  the  publication  of  the  earlier  edi- 
tions of  the  "  War  Powers,"  this  right  of  capture,  in  its  amplest  estenl,  has 
been  directly,  or  by  necessarj'  implication,  recognized  and  sanctioned  by  the 
political  departments  of  the  government,  and  by  solemn  and  repeated  adju- 
dications of  the  courts  of  the  United  States. 

In  addition  to  the  aulhorities  cited  in  the  10th  (Boston)  edition,  the  reader 
ia  referi'ed  to  several  more  recent  decisions  in  the  Circuit  and  Supreme  Courts. 

See  Mrs.  Alexander's  Cotton,  2  Wallace,  R.  417.    (1864^5.)  App.  532. 

The  Battle,  6  Wallace,  498, 

Armstrong's  Foundry,  6  Wallace,  769. 

U.  8.  V,  Mepitblkan  Banner  Office,  11  Ktt's  Leg.  Eeg.  153. 

Gooledge  v.  Guthrie  (Opinion  of  Mr.  Justice  Swayne-   Appendix,  p.  591). 

Was  Powers  used  by  the  Confedekates. 
Every  clause  in  our  Constitution  which  contains  or  limits  the  war  powers 
of  our  government,  was  copied  unaltered  into  the  Constitution  of  the  Con- 
federate States.  The  inter]>retalion  of  these  powers  by  the  Confederates  is 
embodied  in  the  aeieral  acts  of  their  Provisional  Congress,  and  in  their 
Statutes  at  Large.  The  act  of  the  Provisional  Congress,  Chap.  3,  approved 
May  6,  1861,  in  which  war  was  declared,  was  as  follows  :  — 

An  Act  recognizing  the  Existence  of  War  beticeen  the  United  States  and  the 
Confederate  Stales,  and  concerning  Letters  of  Marque,  Prizes  and  FHze 
Goods. 

Whereas,  the  earnest  efforts  made  by  this  Government  to  establish  friend- 
ly relations  between  the  Government  of  the  United  States  and  the  Confed- 
erate States,  and  to  settie  all  questions  of  disagreement  between  the  two 
Governments  upon  principles  of  right,  justice,  equity  and  good  faith,  have 
proved  unavailing  by  reason  of  the  refusal  of  the  Government  of  the  United 
States  to  hold  any  intercourse  with  the  commissioners  appointed  by  this 
Government  for  the  purposes  aforesaid,  or  to  listen  to  any  proposal  they 
had  to  make  for  the  peaceful  solution  of  all  causes  of  difficulty  between  the 
two  Governments :  and  whereas,  the  President  of  the  United  States  of 
America  has  issued  his  proclamation  making  requisition  upon  the  Stales  of 
the  American  Union  for  seventy-five  thousand  men  for  the  purpose,  as 
therein  indicated,  of  capturing  forlH  and  other  strongholds  within  the  juris- 
diction of,  and  belonging  to,  the  Confederate  States  of  America,  and  has 
detailed  naval  armaments  upon  the  coasts  of  the  Confederate  States  of 
America,  and  raised,  organized  and  equipped  a  large  military  force  to  exe- 
cute the  purpose  aforesaid,  and  has  issued  his  other  proclamation  announ- 
cing his  purpose  to  set  on  foot  a.  blockade  of  the  ports  of  the  Confederate 
States:  and  wliereas,  \he  State  of  Virginia  has  seceded  from  the  Federal 
Union,  and  entered  into  a  convention  ofalliance  offensive  and  defensive  with 
the  Confederate  States,  and  has  adopted  the  Provisional  Constitution  of  the 
sdd  States  ;  and  the  States  of  Mai'yland,  North  Carolina,  Tennessee,  Ken- 
tucky, Arkansas  and  Missouri  have  refused,  and  it  is  believed  that  the  State 
of  Delaware  and  the  inhabitants  of  the  territories  of  Arizona  and  New  Mex- 


),  and  the  Indian  territory  south  of  Kansas,  will  refuse  to  co-operate  with 
e  Government  of  the  United  States  in  these  acts  of  hostilities  and  wanton 
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aggrcasion,  which  are  plainly  intended  to  overawe,  oppress  and  finally  sub- 
jugate  the  people  of  the  Confederate  States:  and  wkereas,  by  the  acta  and 
means  aforesaid,  war  eidsts  between  the  Confederate  States  and  the  Gov- 
ernment of  the  United  States,  and  the  States  and  Territories  thereof,  e:tcept 
the  States  of  Maryland,  North  Carolina,  Tennessee,  K.entucky,  Arkansas, 
Missouri  and  Delaware,  and  the  Territories  of  Arizona  and  New  Mexico,  and 
the  Indian  Territory  south  of  Kansas :  Therefore, 

Sec.  1.  The  Congress  of  the  Confederate  Stales  oj' America  do  enact. 
That  the  President  of  the  Confederate  States  is  hereby  authorized  to  use 
the  whole  land  and  naval  force  of  the  Confederate  States  to  meet  the  war 
thus  commenced,  and  to  issue  to  private  armed  vessels  commissions,  or 
letters  of  marque  and  general  reprisal,  in  such  form  as  he  shall  think  proper, 
under  the  seal  of  the  Confederate  States,  against  the  vessels,  goods  and 
effects  of  the  Government  of  the  United  States,  or  of  the  citizens  or  inhab- 
itants of  the  States  and  Territories  thereof,  except  the  Slates  and  Territories 
hereinbefore  named ;  Provided,  however.  That  property  of  the  enemy  (unless 
it  be  contraband  of  war)  laden  on  board  a  neutral  vessel,  shall  not  be  subject 
to  seizure  under  this  act :  And  provided  further.  That  vessels  of  the  citizens 
or  inhabitajits  of  the  United  States  now  in  the  ports  of  the  Confederate 
States,  except  such  as  have  been  since  the  fifth  of  April  last,  or  may  here- 
after be,  in  the  service  of  the  Government  of  the  United  States,  shall  be 
allowed  thirty  days  after  the  publication  of  this  act  to  leave  said  ports  and 
reach  their  destination  ;  and  such  vessels  and  their  cargoes,  excepting  arti- 
cles contraband  of  war,  ehall  not  be  subject  to  capture  under  this  act  dur- 
ing said  period,  unless  they  shall  hare  previously  reached  the  destination 
for  which  they  were  bound  on  leaving  said  porta. 

Sec,  2.  That  the  President  of  the  Confederate  States  ahall  be,  and  he  is 
hereby,  authorized  and  empowered  to  revoke  and  annul,  at  pleasure,  all 
letters  of  marque  and  reprisal  which  he  may  at  any  time  grant  pursuant  to 
this  act. 

8ec.  3,  That  all  persons  applying  for  letters  of  marque  and  reprisal,  pur- 
suant to  this  act,  shall  state  in  writing  the  name  and  a  suitable  description 
of  the  tonnage  and  force  of  the  vessel,  and  the  name  and  place  of  residence 
of  each  owner  concerned  therein,  and  the  intended  number  of  the  crew  ; 
which  statement  shall  be  signed  by  the  person  or  persons  making  such  ap- 
plication, and  filed  with  the  Secretary  of  State,  or  shall  be  delivered  to  any 
other  officer  or  person  who  shall  be  employed  to  deliver  out  such  commis- 
sions, to  be  by  him  transmitted  to  the  Secretaiy  of  State. 

Sec.  4.  THat  before  any  commission  or  letters  of  marque  and  reprisal 
shall  he  issued  as  aforesaid,  the  owner  or  owners  of  the  snip  or  vessel  for 
which  the  same  shall  be  requested,  and  the  commander  thereof  for  the  time 
being,  shall  give  bond  to  the  Confederate  States,  with  at  least  two  responsi- 
ble sureties  not  interested  in  such  vessel,  in  the  penal  sum  of  fire  thousand 
dollars,  or  if  such  vessel  be  provided  with  more  tha  o  hundred  and  fifty 
men,  then  in  the  penal  sum  of  ten  thous  d  d  11  w  h  ondition  that  the 
owners,  officers  and  crew  who  shall  be  mpl  j  d  b  rd  such  commis- 
sioned vessel,  shall  and  will  observe  th  1  f  h  C  nfederate  States, 
and  the  instructions  which  ahall  be  gi  h  m  g  to  law  for  the 
regulation  of  their  conduct,  and  will  sal  fy  11  d  m  nd  injuries  which 
shall  be  done  or  committed  contrary  h  of,  by  such  vessel 
during  her  commission,  and  to  deliver  p  h  m  wh  n  revoked  by  the 
President  of  the  Confederate  States. 

Sec.  5.   That  all  captures  and  prizes  of  1         dp    perty  shall  be  for- 

feited and  shall   accrue  to  the  owners,  offi  d  of  the  vessels  by 

whom  such  captures  and  prizes  shall  b    m  d         d        due  condemnation 
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had,  shall  be  distributed  according  to  any  written  agreement  which  shall  he 
made  between  them ;  and  if  there  be  no  such  written  agreement,  then  one 
moiety  to  the  owners  and  the  other  moiety  to  the  officers  and  crew,  as  neat- 
ly as  may  be,  according  .to  the  rules  prescribed  for  the  distribution  of  prize 
money  by  the  laws  of  the  Confederate  States. 

Sec.  6.  That  all  vessels,  goods  and  effects,  the  property  of  any  citizen  of 
the  Confederate  States,  or  of  persona  resident  within  and  under  the  protec- 
tion of  the  Confederate  States;  or  of  persons  permanently  within  the  territo- 
ries and  under  the  protection  of  any  foreign  prince,  government  or  state  in 
amity  with  the  Confederate  States,  which  shall  have  been  captured  by  the 
United  Statea,  and  which  shall  be  recaptured  by  vessels  commissioned  as 
aforesaid,  shall  be  restored  to  the  kwiiil  owners,  upon  payment  by  them  of 
a  just  and  reasonable  salvage,  to  be  determined  by  the  mutual  agreement 
of  the  parties  concerned,  or  by  the  decree  of  any  court  having  jurisdiction, 
according  to  the  nature  of  each  case,  agreeably  to  the  provisions  established 
by  law.  And  such  salvage  shall  be  distributed  among  the  owners,  officers 
and  crews  of  the  vessels  commissioned  as  aforesaid,  and  making  such  cap- 
tures, according  to  any  written  agreement  which  shall  be  made  between 
them ;  and  in  case  of  no  such  agreement,  then  in  the  same  manner  and 
upon  the  principles  herein  before  provided  in  cases  of  capture. 

Sec.  7.  That  before  breaking  bulk  of  any  vessel  which  shall  be  captured 
as  aforesaid,  or  other  diapoaal  or  conversion  thereof,  or  of  any  articles 
which  shall  be  found  on  board  the  same,  such  captured  vessel,  goods  or 
effects  shall  be  brought  into  some  port  of  the  Confederate  States,  or  of  a 
nation  or  state  in  amity  with  the  Confederate  States,  and  shall  be  proceed- 
ed against  before  a  competent  tribunal,  and  after  condemnation  and  forfeit- 
ure thereof  shall  belong  to  the  owners,  officers  and  crew  of  the  vessel  cap- 
turing the  same,  and  be  distributed  as  before  provided ;  and  in  the  case  of 
all  captured  vessels,  goods  and  effects,  which  shall  be  brought  within  the 
jurisdiction  of  the  Confederate  States,  the  district  courts  of  the  Confederate 
States  shall  have  exclusive  original  cognizance  thereof,  as  in  civil  causes  of 
admiralty  and  maritime  jurisdiction ;  and  the  said  courts,  or  the  courts, 
being  courts  of  the  Confederate  States,  into  which  such  cases  shall  be  re- 
moved, and  in  which  they  shall  be  finally  decided,  shall  and  may  decree  res- 
titution in  whole  or  in  part,  when  the  capture  shall  have  been  made  without 
just  cause.  And  if  made  without  probable  cause,  may  order  and  decree 
damages  and  costs  to  the  party  injured,  for  which  the  owners  and  command- 
ers of  the  vessels  making  such  captures,  and  also  the  vessels,  shall  be  liable. 

Sec.  8.  That  all  persons  found  on  board  any  captured  vessels,  or  on  board 
any  recaptured  vessel,  shall  be  reported  to  the  collector  of  the  port  in  the 
Confederate  States  in  which  they  shall  first  arrive,  and  shall  be  delivered 
into  the  custody  of  the  marshal  of  the  district,  or  some  court  or  military 
officer  of  the  Confederate  States,  or  of  any  State  in  or  near  such  port,  who 
shall  take  charge  of  their  safe  keeping  and  support,  at  the  expense  of  the 
Confederate  States. 

Sec.  9.  That  the  President  of  the  Confederate  States  is  hereby  author- 
ized to  establish  and  order  suitable  instructions  for  the  better  governing 
and  directing  the  conduct  of  the  vessels  so  commissioned,  their  officers  and 
crews,  copies  of  which  shall  be  delivered  by  the  collector  of  the  customs  to 
the  commanders,  when  they  shall  give  bond  as  before  provided. 

Sec.  10.  That  a  bounty  shall  be  paid  by  the  Confederate  States_  of  twenty 
dollars  for  each  person  on  board  any  armed  ship  or  vessel,  belonging  to  the 
United  States,  at  the  commencement  of  an  engagement,  which  shall  be 
burnt,  sunk  or  destroyed  by  any  vessel  commissioned  as  aforesaid,  which 
shall  be  of  equal  or  inferior  force,  the  same  to  be  divided  as  in  other  cases 
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of  prize  money ;  and  a  bounty  of  twenty-five  dollars  Bhsll  be  paid  to  the 
owners,  officers  and  crews  of  the  private  armed  vessels  commissioned  aa 
aforesaid,  for  each  and  every  prisoner  hy  them  captured  and  brought  into 
port,  and  delivered  to  an  agent  authorized  to  receive  them,  in  any  port  of 
the  Confederate  States;  and  the  Secretary  of  the  Treasury  is  hereby  author- 
ized to  pay  or  cause  to  he  paid  to  the  owners,  officers  and  crews  of  such 
private  armed  vessels  commissioned  as  aforesaid,  or  their  agent,  the 
bounties  herein  provided. 

Sec.  11.  That  the  commanding  officer  of  every  vessel  having  a  oommis 
sion  or  letters  of  marque  and  reprisal,  during  the  present  hoslihties  between 
the  Confederate  States  and  the  United  States,  shall  keep  a  regulai  journal, 
containing  a  true  and  exact  account  of  his  daily  proceedings  and  tian^ac 
tions  with  such  vessel  and  the  crew  thereof;  the  ports  and  places  he  shall 
put  into  or  cast  anchor  in;  the  lime  of  his  stay  there  and  the  cause  theteof , 
the  prises  he  shall  take  and  the  nature  and  probable  value  thereof,  the 
tirnea  and  places  when  and  where  taken,  and  in  what  manner  he  shall  dis- 
pose of  the  same ;  tbe  ships  or  vessels  he  shall  fall  in  ivith ;  the  times  and 
places  when  and  where  he  shall  meet  with  them,  and  his  observations  and 
remarks  thereon;  also,  of  whatever  else  shall  occur  to  him  or  any  of  his 
officers  or  marine,  or  he  discovered  by  examination  or  conference  with  any 
marines  or  passengers  of  or  in  any  other  ships  or  vessels,  or  by  any  other 
means  touching  the  fleets,  vessels  and  forces  of  the  United  States,  their 
posts  and  places  of  station  and  destination,  strength,  numbers,  intents  and 
designs ;  and  such  commanding  officer  shall,  immediately  on  his  arrival  in 
any  port  of  the  Confederate  States  from  or  during  the  continuance  of  any 
voyage  ot  cruise,  produce  his  commission  for  such  vessel,  and  deliver  up 
such  journal  so  kept  as  aforesaid,  signed  with  his  proper  name  and  hand- 
writing, to  the  collector  or  other  chief  officer  of  the  customs  at  or  nearest  to 
such  port;  the  truth  of  which  journal  shall  be  verified  by  the  oath  of  the 
commanding  officer  for  the  time  being.  And  such  collector  or  other  chief 
officer  of  the  customs  shall,  immediately  on  the  arrival  of  such  vessel,  order 
the  proper  ofHcer  of  the  customs  to  go  on  board  and  take  an  account  of  the 
officers  and  men,  the  number  and  nature  of  the  guns,  and  whatever  else 
shall  occur  to  him  on  examination  material  to  be  known ;  and  no  such  ves- 
sel shall  be  permitted  to  sail  out  of  port  again  until  such  journal  shall  have 
been  delivered  up,  and  a  certificate  obtained  under  the  hand  of  such  col- 
lector or  other  chief  officer  of  the  customs  that  she  is  manned  and  armed 
according  to  her  commission  ;  and  upon  delivery  of  such  certificate,  any 
former  certificate  of  a  like  nature  which  shall  have  been  obtained  by  the 
commander  of  such  vessel,  shall  be  delivered  up. 

Sec.  12.  That  the  commanders  of  vessels  liaving  letters  of  marque  and 
reprisal  as  aforesaid,  neglecting  to  keep  a  joumalas  aforesaid,  or  wilfully 
making  fraudulent  entries  therem,  or  obliterating  the  record  of  any  material 
transactions  contained  therein,  where  the  interest  of  the  Confederate  States 
is  concerned,  or  refusing  to  produce  and  deliver  such  journal,  commission 
or  certificate,  pursuant  to  the  preceding  section  of  this  act,  then  and  in  such 
cases  the  commissions  or  letters  of  marque  and  reprisal  of  such  vessel  shall 
be  liable  to  be  revoked;  and  such  commanders  respectively  shall  forfeit  for 
every  such  offence  the  sum  of  one  thousand  dollars,  one  moiety  thereof  to 
the  use  of  the  Confederate  States,  and  the  other  to  the  informer. 

Sec.  13.  That  the  owners  or  commanders  of  vessels  having  letters  of 
marque  and  reprisal  as  aforesaid,  who  shall  violate  any  of  the  acts  of  Con- 
gress for  the  collection  of  the  revenue  ot  the  Confederate  States,  and  for  the 
prevention  of  smuggling,  shall  forfeit  the  commission  or  letters  of  marque 
and  reprisal,  and  they  and  the  vessels  owned  or  commanded  by  them  shall 
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be  liable  to  all  [he  penalties  and  tbribitures  attacbing  to  mercbant  vessels  in 
like  cases. 

Sec.  14.  That  on  all  goods,  wares  and  merchandise  captured  and  made 
good  and  lawful  prizes  of  war,  by  any  private  armed  ship  baving  commis- 
sion or  letters  of  marque  and  reprisal  under  this  act,  and  brought  into  the 
Confederate  States,  tfiere  shall  be  allowed  a  deduction  of  tbirty-three  and 
one  third  per  cent,  on  the  amount  of  duties  imposed  by  law. 

Sec.  15.  That  five  per  centum  on  the  net  amount  (after  deducting  all 
charges  and  expenditures)  of  the  prize  money  arising  from  captured  vessels 
ani!  cai'goes,  and  on  the  net  amount  of  tlie  salva^  of  vessels  and  cargoes 
recaptured  by  the  private  armed  vessels  of  the  Confederate  States,  shall  be 
secured  and  paid  over  to  the  collector  or  other  chief  officer  of  the  customs, 
at  the  port  or  place  in  the  Confederate  States  at  which  such  captured  or 
recautured  vessels  maj^  arrive,  or  to  the  consul  or  other  public  agent  of  the 
Confederate  States  residing  at  the  port  or  place  not  within  the  Confederate 
States  at  wliich  such  capturSd  or  recaptured  vessel  may  arrive.  And  the 
moneys  arising  therefrom  shall  be  held  and  are  hereby  pledged  by  the  Gov- 
ernment of  the  Confederate  States  as  a  fund  for  the  support  and  mainte- 
nance of  the  widows  and  orphans  of  such  persons  as  may  be  slain,  and  for 
the  support  and  maintenance  of  such  persons  as  may  be  wounded  and  disa- 
bled on  board  of  the  privtitc  armtd  vessels  commissioned  as  ■ifoiesaid,  in 
any  engagement  with  the  enemi,  to  be  assigned  and  disliibuted  m  such 
manner  as  shall  hereafter  be  provided  bj  Ian 

Approved  May  6,  1861. 

This  act  made  all  citizens  ol  the  United  States,  with  certam  exceptions, 
alien  public  enemies  of  the  Conlederac\  and  hubjectid  then  persons  and 
property,  of  every  description,  real  and  peisonal,  to  the  sternest  rules  of 
belligerent  law.  It  authorized  letters  of  marque,  and  provided  for  the  adju- 
dications of  ca|)tui-ed  prizes.  Ihe  acts  of  August  8,  \ugust  30,  December 
23,  1863,  and  February  15,  1862,  will  show  the  application  of  the  laws  of 
war  to  the  persons  and  property  of  others  not  embraced  in  this  act,  and 
will  give  a  striking  exposition  of  the  extreme  neverity  with  which  belligerent 
law  may  be-  applied,  without  going  beyond  the  Constitution  as  understood 
by  rebels  then,  and  by  loyal  citizens  now.  For  these  acts,  see  note  to  page 
116,  "  On  Confiscation." 

[See  page  48.] 
DISTINCTION  BETWEEN  CAPTURE  AND  PRIZE. 

The  distinction  between  captures  on  land  and  prizes  on  the  high  Beas,  in 
respect  to  the  mode  and  time  of  passing  or  changing  the  title  of  the  prop- 
erty from  the  owner  to  the  captor,  as  stated  in  lie  text  {p.  48),  has  been 
recognized  by  the  courts  of  the  United  States  in  several  recent  cases.  In 
the  former  the  title  passes  as  soon  as  the  capture  is  complete.  In  the  latter 
the  right  of  property  remains  unchanged  until  a  Jinal  decree  of  condemna- 
tion by  courts  of  the  country  of  the  captors.  See  The  Peterhqf,  Bl.  Pr. 
Cas.  6^0.    (1865.) 
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[No.  8.    See  p.  275.] 
MILITARY  COMMISSIONS, 

As  regarded  by  ihe  Supreme  Court,  and  by  Congress.  The  Case  of  Ex  parte 
Milligan. 

Congresspaseedaaact,  March  3, 1863(12  Stat.  755),  which  provided  that 
persons  imprisoned  under  the  authority  of  the  President,  and  not  held  as 
prisoners  of  war,  should,  under  the  cii'turastances  therein  set  forth,  be  en- 
titled to  he  hrought,  by  writ  of  habeas  corpus,  hefore  certain  courts  of  the 
United  States,  and  to  be  discharged  from  militari/  custody.  ,  Milligan  claimed 
his  release  under  the  provisions  of  this  'act.  None  of  the  judges  of  the 
Supreme  Court  questioned  its  constitutionality,  and  all  agreed  that  the  peti- 
tioner's case  came  within  its  provisions,  and  that  he  was  therefore  entitled 
to  his  discharge.  The  order  of  the  court  was,  "  That,  oa  the  facts  staled  in 
the  said  petition  and  exhibits,  the  said  Milligan  ought  to  be  discharged  from 
custody  as  in  said  petition  ia  prayed,  according  to  the  Act  of  Congress 
passed  March  3,  1S63,  entitled  "An  Act  relating  to  habeas  corpus,  and 
regulating  judicial  proceedings  in  certain  casea." 

In  the  elaborate  opinions  of  the  Chief  Justice  and  of  Mr.  Justice  Davis,  a 
furilier  question  is  discussed  —  "Whether  it  would  have  been  loithin  the 
power  of  Congress  to  authorize  such  a  military  commission  to  be  held  in 
Indiana,"  under  the  circumstances  set  forth  in  the  petition  and  exhibits'? 

As  Congress  had  passed  no  law  authorizing  that  commission,  and  as  no 
"  case  "  had  arisen  involving  any  question  as  to  the  validity  of  suck  a  law,  it 
is  clear  that  the  Supreme  Court  had  no  power  to  decide  this  abstract  ques- 
tion. It  must  therefore  be  deemed  as  still  undecided.  But  the  discussions 
and  the  reasons  of  the  opposing  judges  are  none  the   less  interesthig  and 


It  was  held  by  the  court  that  a  certain  military  commission,  before  which 
one  Milligan  was  tried,  in  October,  1864,  at  Indianapolis,  had  no  jurisdic- 
tion to  try  and  sentence  him,  he  not  being  a  resident  of  one  of  the  rebellious 
States,  nor  a  prisoner  of  war,  but  a  citizen  of  Indiana  for  twenty  years  past, 
and  never  in  the  military  or  naval  service  of  the  United  States,  or  of  their 
enemies ;  the  majority  of  the  court  claiming  to  have  "judicial  knowledge 
that  in  Indiana,  in  time  of  war,  the  Federal  authority  was  alwaijs  unop- 
posed, and  its  courts  always  open  to  hear  criminal  accusations,  and  redress 
grievances."  On  this  statement  of  facta  five  of  the  judges  were  of  opinion 
that  Milligan  had  the  right  of  trial  by  jury,  and  could  not  be  lawfully  tried 
by  the  military  commission.  The  same  judges  also  said  that  in  case  of 
foreign  invasion,  or  civil  war,  "  if  the  courts  are  closed,"  and  if  it  is  impos- 
sible to  administer  criminal  justice  according  to  law,  then,  on  the  theatre  of 
active  military  operations,  where  war  really  prevails,  there  is  a  necessity  to 
furnish  a  substitute  for  the  civil  authority  thus  overthrown,  to  preserve  the 
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safety  of  the  army  and  of  society  ;  and  aa  no  power  is  left  but  military,  it  is 
allotted  to  govern  hy  martial  rule,  until  the  bws  can  have  their  free  course, 
but  that  martial  law  must  he  confined  to  the  locality  of  actual  war.  "  It  may 
be  a  necessity  in  one  State,  when  in  another  it  would  he  lawless  violence." 

It  will  be  observed  that  the  majority  of  the  court,  in  delivering  their 
opinion,  declare  and  assume,  as  the  basis  of  their  judgment,  the  existence 
of  a  state  of  facts,  of  which  they  claim  to  have  had  judicial  knowledge ; 
namely,  that  in  Indiana,  at  the  lime  and  place  where  Milligan  was  arrested, 
in  a  period  of  civil  war,  "  the  Federal  authority  vtas  altcaya  unopposed." 

The  act  of  Congress  approved  March  3,  1863,  authorized  the  President, 
when  public  safety  required  it,  during  the  war,  to  suspend  the  writ  othabeat 
corpus  throughout  the  United  Slates  ;  and  hy  proclamation  of  September 
IS,  1863,  he  bad  suspended  the  privilege  of  the  writ  in  oases  where,  by  his 
authority,  military,  naval,  and  civil  officers  of  the  United  States  held  per- 
sons in  their  custody,  either  asprisonera  of  war,  spies,  or  aiders  or  abettors 
of  ike  enemy,  or  as  belonging  to  the  land  or  naval  forces  of  the  United 
States,  or  otherwise  amenable  to  military  lau!,  or  the  rules  and  articles  of 
war,  or  the  rules  and  regulations  prescribed  fur  the  military  or  naval  ser- 
vices, by  authoritj-  of  the  President,  or  for  resisting  a  draft,  or  for  any  other 
ofienoe  against  the  military  or  naval  service." 

The  record  of  the  military  commission  showed  that  Milligan  was  guilty 
of  joining  and  aiding,  at  different  times,  between  October,  186a,  and  August, 
1864,  a  secret  society,  known  as  the  Order  of  American  Knights  or  Sons  of 
Liberty,  for  the  purpose  of  overthrowing  the  government  and  duly  consti- 
tuted authorities  of  the  United  States  i  that  be  was  guilty  of  holding  com/- 
munieation  with  the  enemy  (in  Indiana) ;  that  be  conspired  with,  others  io 
seize  the  munitions  of  mar  of  the  United  States  stored  in  the  public  arsenals, 
and  to  liberate  prisoners  of  war  held  by  the  military  forces  of  the  United 
Slates  ;  that  he  restated  the  draft  during  a  period  of  viar  and  armed  rebel- 
lion against  the  authority  of  the  United  States,  at  or  near  Indianapolis,  and 
other  places  specified,  in  Indiana;  ihaX  that  State  was  within  the  military 
lines  of  the  army  of  the  United  States,  and  was  the  theatre  of  military  oper- 
ations, and  had  been  invaded,  and  was  constantly  threatened  to  be  invaded, 
by  the  enemy. 

In  this  stale  of  facts,  aliovm  upon  the  record,  it  is  not  easy  to  see  how  the 
court  could  have  jfiiicioi  knowledge  "that  the  Federal  authority  was  always 
unopposed  in  Indiana ;  that  State  having  been  actually  invaded  hy  the  pub' 
lie  enemy,  and  invasion  being  then  threatened,  and  measures  being  then  in 
progress  among  the  inhabitants  of  Indiana  to  join  in  the  rebellion,  to  over- 
throw the  government,  to  seize  its  public  property,  to  liberate. its  prisoners 
of  war,  and  thus  to  create  an  army  of  rebels,  who,  with  our  prisoners  of  war, 
might  co-operate  with  Milligao  and  bis  associates  in  acts  of  hostility  against 
the  United  Stales,  in  the  places  where  our  armies  wore  being  recruited  and 
organized,  and  within  our  military  lines. 
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The  fact,  whether  the  legal  status  of  war,  ov  of  peace,  was  recognized  by 
the  political  department  of  the  government,  was  of  vital  importance  to  the 
question  of  jurisdiction  of  the  military  commission  which  tried  Milligan. 
That  certain  courts  of  the  United  States  were  held  in  Indiana,  according  to 
law,  might  be  judicially  known  to  the  Supreme  Court  at  Washington;  but 
whether,  in  time  of  civil  war,  the  authority  of  the  United  States  was  "  unop- 
posed," or  whether  the  state  of  our  military  operations  in  that  district  mas 
auch  that  the  oouYts  could  be  held  only  because  they  were  protected  by  the 
presence  of  the  army,  as  was  the  case  in  some  localities,  which  had  rot  been 
formally  declared  by  the  President  in  rebellion,  and  the  question  what  was 
the  militari/  status  of  that  district  in  which  the  petitjoner  was  captured,  in- 
volved the  ascertainment  of  fads  of  a  political  character,  and  of  which  our 
Supreme  Court  has  not  hitherto  felt  authorized  to  take  judicial  cognizance. 
What  is  "  the  theatre  of  active  military  operations,"  in  which,  as  declared 
by  the  majority  of  the  court,  martial  Saw  must  be  allowed  to  govern? 
What,  in  time  of  civil  war,  which  involves  every  citizen,  is  "  the  actual  lo- 
cality of  war"?  Who  is  to  determine  these  questions,  or  to  say  whether 
"the  Federal  authority  is  unopposed,"  or  whether,  on  the  contrarj',  hostile 
military  organizations  are  in  existence,  which,  if  not  opposed  by  arms,  or 
by  arrest  or  capture  of  their  leaders,  will  break  out  into  open  hostilities, 
when  it  may  he  too  late  to  avert  the  mischief?  When  ci^il  war  has  been 
recognized  or  declared  by  the  proper  departments  of  the  government,  who 
has  a  right  to  decide  where  rebellion  and  war  exist,  and  what  are  and  what 
are  not  "  active  hostilities  "  ?  What  department  has  the  right  to  dedde,  for 
the  time  being,  the  legal  status  or  condition  of  the  inhabitants  of  any  por- 
tion of  any  State,  when  hostilities  are,  in  fact,  goiug  on,  or  are  threatenedP 
Such  questions,  under  our  government,  cannot  be  decided  by  the  Judicial 
Department,  either  on  affidavits  or  other  evidence  taken  by  judges,  or  by 
their  orders,  nor  by  their  opinions  upon  supposed  judicialJcnoicledge  of  facts. 
These  are  poUlicat  questions  to  he  dedded  by  the  political  department  of 
the  government,  and  the  courts  are  bound  to  respect  and  to  be  governed  by 
those  decisions. 

Whenever,  in  ease  of  foreign  invasion,  or  of  civil  war,  any  section  of  the 
country  is  so  remote  from  all  military  or  naval  operations  as  to  have  re- 
mained undisturbed  by  the  presence  of  our  military  or  naval  forces,  or  by 
the  open  or  secret  hostilities  of  the  enemy ;  when  martial  law  has  not  been 
declared,  and  when  the  privilege  of  the  writ  of  habeas  corpus  has  not  been 
suspended  by  reason  of  public  danger;  when  the  courts  are  open  and  un- 
obstructed in  the  discharge  of  their  official  duties,  without  being  dependent 
upon  the  militan/  pomer  of  the  country  for  their  protection,  the  government 
not  having  taken  those  measures  which  it  is  authorized  to  take  in  time  of 
insurrection,  invasion,  or  civil  war,  a  state  of  war  not  having  been  declared 
or  recognized  by  the  political  departments,  —  the  Executive  would  have  no 
right  to  institute  military  tribunals  for  the  punishment  of  citizens  not  be- 
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longing  to  the  military  or  naval  service,  ia  such  a  section  of  the  country, 
and  in  such  a  condition  of  affairs,  nor  to  deprive  citizens  of  any  of  the  privi- 
leges ordinarily  secured  to  them  under  the  Conslitution.  Whenever  and 
wherever  a  state  of  peace  is  recognized  as  existing  by  the  political  depart- 
ment of  the  government,  the  laws  of  peace  prevail,  and  the  rights  secured 
to  citizens  in  time  of  peace  must  be  respected  and  maintained  ;  but  wherever 
and  whenever,  in  the  United  States,  a  state  of  war  is  so  recognized,  there 
and  then  the  rights  and  liabilities  of  war  attach. 

Among  the  queslions  which  it  would  seem  desirable  to  have  raised  tn 
preparing  the  record,  and  to  have  presented  on  the  part  of  the  United 
States,  for  the  judgment  of  the  court  in  Milligan'e  case,  are,  1.  Whether, 
under  all  the  circumstances  of  hostilities  practised  against  the  Union  by  the 
public  enemy  in  Indiana,  a  state  of  inar  had  in  fact  been  recognized  by  the 
political  departments  as  existing  at  the  time  and  place  when  said  Milligan 
was  captured?  2.  "Whether  he  was  captured  and  held  as  a  prisoner  of  war  ? 
It  does  not  appear  that  he  was  alleged,  in  the  record,  to  have  been  cap- 
tm-e<l  aa  a  prisoner  of  war,  nor  that  the  ofBcer  who  held  him  claimed  to 
hold  him  as  a  prisoner  of  war  ;  and  it  does  appear  that  Milligan  sought  his 
discharge  under  the  act  of  March  3,  1863,  which  is  by  its  own  terms  inap- 
plicable to  prisoners  of  war.  These  questions,  though  not  overlooked  by 
counsel,  were  not  properly  presented  by  the  record  for  adjudication.  On 
the  contrary,  the  only  question  presented  and  really  decided  was,  whether 
Milligan  mas  entitled  to  his  discharge  under  the  provisions  of  the  law  of 
Congress  of  March  3,  1863  ?  and  the  court,  talcing  it  as  conceded  that  the 
petitioner  aras  not  captured  and  held  as  a  prisoner  of  war,  unanimously 
decided  that  he  was  entitled  to  his  discharge  by  the  provisions  of  that  law ; 
thus,  by  necessary  implication,  sustaining  the  validity  of  the  statute,  and  of 
the  war  powers  embodied  in  it.  This  case  decides  nothing  in  relation  to 
military  commissions  in  rebel  States.  Since  the  opinions  of  the  judges 
were  announced.  Congress  has  passed  a  statute  for  the  purpose  of  prevent- 
ing future  litigation  which  would  be  likely  to  arise  from  the  decisions  of 
military  courts  and  commissions  during  the  war,  by  extending  to  their  pro- 
ceedings a  full  sanction,  and  by  depriving  civil  courts  of  all  right  of  subse- 
quent jurisdiction  over  the  same.  (See  Act,  March  2,  1867,  Chap.  155 ;  also 
note  on  "  Military  Government.")  • 

See  Esiparte  M'Cardle,  1  Wallace,  309. 

Act,  March  27, 1868, 15  Stat,  at  Large,  44. 

Exparie  Yerger,  8  Wallace,  So. 


0  Wallace,  Ul,  App.  9 
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[No.  9.     Extracts  from  the  Records  of  the  War  Department.] 

THE  EMANCIPATION  BUEEAU. 

Letter  from  Eon.  Thomas  D.  Eliot,  Chairman  of  the  OommiUee  on  Eman- 
cipation. 
House  of  Representatives,  } 

Rooms  of  Committee  on  Emancipation,  Dec.  26,  1863.  J 
Hon.  E.  M.  Stanton,  Secretary  of  War. 

Dear  Sir  :  The  Committee  on  Emancipation  have  directed  me  to  auh- 
rait  to  you  a  bill  creating  a  Bureau  of  Emancipation  in  your  department. 
Will  jou  be  pleased  to  examine  the  bill,  and  make  such  suggestions  con- 
cerning it  as  may  seem  right  ?  The  committee  will  be  also  glad  if  they  may 
have  the  benefit  of  any  legal  suggestions  or  criticisms  from  the  eminent  law 
fiolicilor  of  your  department,  and  I  respectfully  ask.  that  the  bill  may  be  re- 
ferred to  him  for  that  purpose. 

I  have  the  honor  to  be,  very  truly, 

Your  friend  and  servant, 

Thomas  D.  Euot,  Chairman. 

To  the  Oomntiftee  on  Emancipation,  Souse  of  Bepreaentativea. 
Hon.  Thomas  D.  Eliot,  Chairman: 

The  letter  of  which  the  foregoing  is  a  copy  has  been  received  by  the 
Secretary  of  War,  and  by  him  referred  to  me. 

In  compliance  with  the  request  which  your  chairman  haa  made,  I  have 
the  honor  to  say,  that  I  have  examined  the  bill  presented  hy  him  (H.  R,, 
No.  51)  to  establish  a  Bureau  of  Emaucipation,  aided  by  [lersonal  ex- 
planations, which  he  has  done  me  the  favor  to  mahe,  and  I  would  sug- 
gest that  there  be  inserted  in  the  first  page,  eleventh  line,  after  the  word 
enacieiJ,  the  following:  "concerning  persons  of  African  descent,  and  of  per- 
sona who  are  or  shall  become  free  by  virtue  of  any  proclamation,  law,  or 
military  order,  issued,  enacted,  or  promulgated  during  the  present  rebellion, 
by  virtue  of  any  act  of  emancipation  which  has  been  or  shall  be  enacted  by 
any  State  for  the  freedom  of  such  persons  held  to  service  or  labor  within 
such  State,  or  who  shall  now  he  or  hereafter  become  otherwise  entitled  to 
their  freedom;  and  such  commissioner  shall  have  authority,  undei^the  direc- 
tion of  the  Secretary  of  War,  to  make  all  needful  rules  and  regulations  for 
the  general  superintendence,  direction,  and  management  of  all  such  persons, 
to  appoint  a  chief  clerk,"  &c. 

In  the  foregoing,  the  change  proposed  gives  the  commissioner  positive 
authority  to  make  "  rules  and  regulations,"  instead  of  merely  "  referring  to 
him  for  adjustment  and  determination  of  all  questions  which  may  arise  con- 
eemiag  persona  of  African  descent.  This  language  might  he  narrowed  by 
opponents  down  to  a  mere  arbitration  of  legal  questions. 
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It  might  not  be  safe  to  co  fi  m 

under  laws  "  concerning  pereo 

ble  in  practical  application  S  S  K         to 

courts,  especially  if  they  are  i 
of  the  commissioner  ;   it  is 

sons  of  African  deEcent,  but  or  al    be  A 

the  law  is  retrospective  in 

approved,  persons  and  States  g  m         m 

have  taken  further  steps  for  u^ 

should  embrace  not  only  tho  m 

hereafter  becoaie  free.     The  p  w 

On  the  fourth  page,  ninth  Ii  p    p         to  g 

amendment,  viz. :   after  the         d  d    he  rt    h  w    g 

"  cotamiasioner,  and  by  his  d  ai  ta         mmi 

have  power  to  permit  perso 
shall  have  become  free  a^  ^or 
be  from  time  to  time  prescrib 
Secretary  of  War,  to   occupy,  cu  m 

those  districts  now  or  heretof  m 

or  may  hereafter  be  abandone  rm  ta     to 

which  the  United  States  shall  have  acquired  title,  and  which  shaE  not  have 
been  previously  appropriated  by  the  government  to  other  uses."  With 
the  foregoing  amendments  and  additions,  it  seems  to  me  that  the  bill 
will  give  ample  power  to  accomplish  the  object  desired,  as  I  suppose, 
by  the  honorable  committee, 

I  hope,  however,  that  it  will  not  be  deemed  an  impropriety  for  me  to  make 
another  suggestion.  The  work  laid  out  for  the  Bureau  of  Emancipation  is  of 
immense  magnitude.  Two  and  a  half  millions  of  wards,  driven  from  their  ac- 
customed shelters  by  the  sharp  catastrophes  of  war,  landless,  houseless,  home- 
less, appeal  to  the  government  to  guard  and  save  them.  From  their  earliest 
years  deprived  of  the  light  of  knowledge,  they  are  children,  able  as  yet  to 
sec  only  the  star  of  freedom.  They  feel  with  hope  and  confidence  that  the 
flag  which  brings  to  them  liberty  will  spread  over  them  the  mantle  of  its  protec- 
tion. In  the  heart  of  this  great  people  every  pulsation  throbs  for  freedom. 
The  instincts  of  national  honor  will  allow  no  faltering  and  no  failure  in 
our  duty  to  the  oi^ressed  freedmen,  who  stand  shoulder  to  shoulder  in  this 
struggle  for  our  country's  safety  and  renown.  I  therefore  honor  you,  gen- 
tlemen, who  see  your  high  duty,  and  mean  to  perform  it. 

The  plan  proposed  in  this  bill  is  for  the  organization  of  a  bureau  in  the 
War  Department.  Perhaps  this  is  the  beat  means  of  commencing  the  great 
work !  but  I  think  the  time  will  soon  come,  if  it  has  not  already  arrived, 
when  the  duties  of  this  bureau  will  require  the  powers  and  merit  the  dignity 
of  a  separate  executive  department. 

59 
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There  are  several  s^ubjecta  which  might  be  advantageously  grouped  to- 
gether, and  ought  to  be  placed  under  fie  management  of  one  controlling 
mind.     Among  them  are  the  following  :  — 

1.  Taking  possession,  on  behalf  of  the  United  States,  of  all  real  estate 
abandoned  by  its  owners  who  have  joined  the  rebels. 

2.  Taking  possession  of  all  real  estate  forfeited  to  Ihe  United  States,  to 
be  sold  for  taxes,  whether  bought  ia  by  order  of  the  President  of  the  United 
States,  or  sold  to  settlers  and  others. 

3.  Taking  possession  of  all  lands  confiscated  by  the  United  States. 

4.  Taking  possesaion  of  all  personal  property  of  the  enemy  derelict,  aban- 
doned, or  captured,  except  prizes  at  aea. 

0.  Taking  care  of  and  making  provision  for  all  persona  now  freed  or  here- 
after to  be  freed  under  any  laws  of  the  United  States  or  proclamations  of 
the  President,  or  acts  of  manumiaaion. 

6.  Taking  care  of  all  colored  men  in  the  rebelKoua  districts  who  were 
icee  before  the  war,  and  of  all  fugitives  thereto  from  loyal  States. 

7.  Regulating  all  legal  proceedings  for  the  confiscation  of  rebel  property 
in  all  the  courts.  The  United  States  attorney  or  special  attorney  to  act  un- 
der orders  of  the  new  department,  so  far  as  reapecta  theae  proceedings. 

8.  The  administration  of  all  laws,  rules,  and  regulations  relating  to  the 
MiOEATiON  of  colored  peraona  to  and  from  the  rebel  Slates. 

9.  And  of  ali  lawa  relating  to  the  compensation,  if  any,  which  the  govern- 
ment may  hereafter  give  to  aid  loyal  States  in  emancipating  alavea. 

10.  Controlling  all  other  matters  relating  to  the  emancipation,  its  pro- 
cesses, its  rules  and  regulations,  &c.,  and  the  protection  of  the  interests  of 
the  colored  men  on  one  band,  and  the  United  States  on  the  other. 

These  subjects  ate  intimately  connected  together ;  they  would  require 
genius,  active  energy,  and  powerful  executive  talenL  The  Secretaries  of 
War  and  of  the  Treasury  are  already  so  overwhelmed  with  labor  and  re- 
sponsibility, that  it  is  ungenerous  to  demand  of  either  of  them  to  assume 
the  herculean  task.  The  labors  of  this  Emancipation  Department  will  be 
unsurpassed  by  thoae  of  any  member  of  the  Cabinet.  Its  im])ortance  to  the 
ultimate  issue  of  the  war,  to  the  reputation  of  our  country  abroad,  to  the 
moral  character  of  our  people  in  the  Southern  States,  to  the  treasury,  to  the 
soldiers,  and  to  the  industrial  interests  of  this  great  nation,  can  hardly  be 
over-estimated.  Whoever  is  competent  to  fill  the  office  of  Secretary  of 
Emancipation  should  have  a  seat  in  the  Cabinet,  and  should  also  enjoy  the 
confidence  and  co-operation  of  that  great  and  good  man,  whose  proclamation 
of  ireedom  has  re-created  a  nation,  and  will  cause  his  name  to  be  venerated 
wherever  the  flag  of  the  Union  shall  caat  ita  shadow. 
Very  truly  youra, 

William  Whiting, 
Solicitor  of  the  War  Deparlmaii. 

War  Departmbkt,  Jan.  7,  1864. 
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LETTER  HELATING  TO   CLAIMS  AGAINST  THE 
GOVERNMENT. 

War  Department,  Washington  City,  January  15,  1664. 
Hon.  Elihh  B.  Washburn,  XJ.  8.  House  of  Bepresenlatives. 

Sib  :  Your  letter  of  the  13th  instant  has  been  received,  in  which  you  have 
requested  me  to  "  state,  if  consistent  with  my  views  of  public  duty,  the 
nature,  extent,  and  character  of  the  various  claims  which  have  come  to  my 
notice  against  the  governmeat,  growing  out  of  the  loss  and  destruction  of 
property  during  the  present  rebellion  ;  and  also  to  make  any  general  sug- 
gestions on  the  subject  that  may  seem  proper." 

In  reply,  I  have  the  honor  to  state  that  a  great  variety  of  claims  have 
been  made  ag'jmst  the  Lmted  States  growing  out  of  the  lo'c  or  destruction 
of  propert}  in  the  Southern  States  D-im'igea  have  been  claimed  by  lojal 
citizens  who  ha\e  alwajs  resided  in  the  Northern  Stites  for  real  estate 
situated  in  the  rebelhous  districts  and  taken  into  possessioi  of  the  Un  on 
troops  for  m  litary  purposes  as  for  quarters  or  for  storage  or  hospitals 
banack*'  ^e  Damages  have  also  been  asked  by  the  same  class  of  per 
sons  for  personal  piopeitj  as  cotton  sugar  flour  horses  mules  wagons 
agncultural  implements  money  ot  he  United  States  money  of  the  Con 
federates  hay  gram  corn  and  all  kinds  ol  foiige  wood  for  burning  and 
wood  cut  down  but  not  removed  from  the  spot  when  cut  and  damages 
tor  crops  trampled  or  eaten  up  by  our  cavalri  &c  But  by  far  the  laiger 
proportion  ot  claims  is  made  hi  persons  residing  in  the  d  sloyal  districto 
for  everj  species  of  real  and  personal  property  alleged  to  hwe  been 
used  mjired  seized  or  destroyed  by  our  troops  for  fences  burned  crops 
trampled  down  or  consumed  h^  the  army  horses  mules  beef  cattle  cap- 
tured seized  and  taken  away  montj  furniture  and  household  articles 
lost  or  tolen  cotton  captured  burned  used  lost  or  danaged  by  dirt  or 
otherwise  m  the  use  of  it  foi  military  or  na^al  purposes  E^eij  \driety  of 
jei'onal  property  ia  yfully  captured  b\  on  forces  hao  been  cKimed  or 
damages  have  been  demanded  for  its  use  detention  or  destruction 
RAts  aie  continuall\  lequested  for  the  use  of  reil  estate  seized  by  our 
troops  propert*  which  has  been  conlemned  as  lawful  juze  in  our  courts 
has  been  claimed  or  its  value  m  damages  And  what  is  singular  eter} 
claimant  purports  <n  affidavit*  to  be  a  lojal  citizen  even  when  m  some 
cases  It  IS  well  known  to  the  department  that  the  paitj  really  interested 
m  the  claim  is  actively  engaged  m  rebellion  at  the  lime  the  claim  is  pre 
sented  Respectable  gentlemen  on  man^  occasions  act  as  cla  m  agents  on 
behalf  of  the  part  es  interested 
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Often  it  happens  that  shift  is  made  in  the  title,  ot  apparent  title,  of 
property,  in  order  that  the  party  making  the  appljcatioa  may  be  deemed 
loyal.  And  were  we  to  regard  the  evidence  presented  to  this  department 
as  conclusive  on  the  question  of  loyalty,  it  would  be  doubtful  whether  there 
is,  or  ever  was,  a  disloyal  person  in  the  seceded  States.  Many  claims  have 
been  made  for  property  seized  in  attempts  to  violate  the  laws  regulating 
commerce  with  the  inhabitants  of  the  rebellious  States.  Few  if  any  instances 
have  occurred  of  claims  for  the  restoration  of  property  seized  in  transitu  on 
fmMldNYk  hS  o  Virginia,  without 

g         m  m  and  high  character 

m  ai         ugtt  in  the  act  of 

Ee  g     ffi  be  tted  oat;  secession 

m  have  been  seized ; 

or  es;  railroads  have 
g  n  worn  out ;  tracks 

m  and  every  form  of 

fl  lemy'a  properly  by 

m         F  of  warlike  opera- 

m  m  g  sons  claiming  to  be 

g  d  ar  us.     Wherever  the 

arm  hieh  will  ripen  into 

A^  m  Treasury,  so  far  as 

mm  n  in  fact,  many  are 

fi  m  een  exorbitant  and 

unreasonable.  Sometimes  tbe  dmount  of  annual  rent  demanded  for  a  piece 
of  real  estate  is  equal  to  half  or  the  whole  of  its  value.  The  valuation  placed 
upon  many  articles  has  been  more  than  ten  times  their  real  worth  j  and 
as  a  general  statement,  these  claims  are  of  so  groifS  and  outrageous  a  char- 
acter as  to  stamp  them  as  fraudulent.  Although  some  claims  of  this  class 
arc  fairly  stated,  yet  it  would  seem  as  though  it  were  thought  fair  game  by 
some  claimants  to  rob  the  Treasury  to  any  practicable  extent. 

In  answer  to  tbe  inquiry  as  to  the  amount  of  these  claims  which  have 
been  or  will  be  brought  against  the  government,  I  can  only  say  that  it  is 
impossible  to  ascertain  the  aggregate.  1  believe  that  hundreds  of  millions 
of  dollars  will  be  required  to  satisfy  these  demands.  If  it  were  now  under- 
stood that  they  were  allowed  and  promptly  settled  in  the  War  Department, 
and  paid  by  the  Treasury,  I  do  not  believe  that  we  could  carry  on  the  war 
three  months  for  want  of  money  or  credit.  I  look  upon  the  army  of  claimants 
as  really  quite  as  formidable  to  the  government  as  the  army  of  rebels  ;  and 
if  this  great  and  impending  danger  is  not  looked  in  the  face,  and  promptly 
and  decisively  met  by  Congress,  I  shall  feel  a  diminished  confidence  in  the 
ultimate  preservation  of  our  national  honor. 

In  regard  to  all  claims  arising  in  tbe  rebellious  districts,  of  the  character 
above  described,   I   bare   uniformly  refused  to   acknowledge    their   legal 
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valiilitj,  nhether  the  claimant  is  loyil  oi  otherwise  I  hive  not  felt  at 
libertj  to  wine  the  legal  right  of  the  go^einment  to  act  iceording  to  its 
own  wiU  and  pleasure  in  recognlains  these  obligations  Ihe  queation 
as  to  whit  shall  and  »hit  shall  not  he  conceded  to  pel  ions,  whether  loyal 
or  disloyal,  luendlv  or  hostile,  who  reside  in  those  parts  of  the  country 
now  ra  rebellion,  is  a  question  of  pubhc  pohry  to  be  settled  by  Congress. 
Congress  ma}  or  may  not  assume  such  obligations  If  they  should 
umount  to  hundreds  of  millions  of  doflars.  Congress  maj  refuse  by  recog- 
nizing them,  to  add  such  an  amount  to  our  nationil  debt ,  but  if  they  should 
be  of  eompiritivel)  trifling  amount,  i  difierent  polic}  might  be  justified. 
Perhaps  the  tune  has  not  yet  amied  when  we  can  tell  what  is  best  to  be 
done ;  for  we  do  not  know  when  the  war  will  end,  what  will  bo  the  amount 
of  our  debt,  nor  what  the  extent  of  the  demands  upon  our  national  resources. 
It  therefore  seems  to  me  that  we  ought  not  to  allow  any  court  or  tribunal 
to  pass  upon  this  class  of  claims  in  anticipation  of  the  action  of  Congress, 
however  small  the  amount  involved  may  he  ;  and  the  government  ought  not 
to  commit  itself,  through  any  of  its  legislative  or  executive  departments,  or 
through  the  Court  of  Claims,  or  by  any  commissioners  or  other  functionaries, 
to  an  acknowledgment  of  the  validity  of  claims  of  persons  residing  or 
having  property  in  rebellious  districts  while  the  war  is  going  on. 
Very  respectfully,  your  obedient  servant, 

William  Whiting. 

[No.  II.     Extract  from  the  Itecords  of  the  War  Department.] 

CORRESPONDENCE  WITH  HON.  G.  W.  JULIAN,  M.  C,  RELATING 

TO  CONFISCATED  LANDS. 

Washington,  Feb  4,  1974. 
Hon.  William  Whiting. 

Dbab  Sie  :  The  committee  on  public  lands  of  the  House  of  Eepreaenta- 
tives  would  be  much  obliged  for  your  views  as  to  the  beat  policy  to  he  pur- 
sued by  the  government  in  dealing  with  confiscated  lands  in  the  rebel 
States,  and  lands  sold  for  non-payment  of  taxes.  Without  some  adequate 
legislation,  these  lands  must  fall  into  the  hands  of  speculators,  and  constitute 
a  land  monopoly  scarcely  less  to  be  deplored  than  slavery  itself.  The  par- 
ticular question  upon  which  your  views  are  sought  is  the  propriety  of  such 
legislation  as  shall  vest  these  lands  at  once  in  the  United  States,  subject 
them  to  our  land  system  aa  other  public  lands,  and  parcel  them  out  in  suit- 
able homesteads  to  actual  settlers,  and  particularly  to  those,  whether  white 
or  Mack,  who  have  served  the  United  States  in  crushing  the  rebellion.  The 
committee  would  be  glad  to  have  your  opinion  or  any  suggestions  you  may 
have  to  ofier  upon  any  other  question  connected  with  the  subject. 
Hoping  the  favor  of  a  reply,  I  am,  sir,  very  respectfully, 
Geokge  W.  Julian, 

C  A  airman  of  Committee. 
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To  the  Son.   George  W.  Jvlian,   Ghainaan  of  the   Committee  on  Publiu 

Lands,  Mouse  of  Bepresentatwea. 

Sir  ;     Your  letter,  of  which  the  foregoing  is  a  copy,  has  been  received, 

and  in  reply  I  have  the  honor  to  submit  the  fcJlowing  suggestions  for  the 

consideration  of  your  committee  :  — 

Public  Lands  as  a  Source  of  Bevenue. 
From  the  origin  of  our  government  down  to  a  recent  period,  the  sale  of 
the  public  lands  has  been  a  constant  source  of  revenue.  But  now,  since 
settlements  have  been  made  upon  the  best  agricultural  districts,  and  sales 
have  been  effected  of  a  vast  extent  of  territory  not  yet  settled,  and  espe- 
cially since  the  enactment  of  homestead  laws,  the  remaining  lands  are  found 
to  be  of  comparatively  little  value.  While  the  exigencies  of  war  have  called 
for  extraordinary  expenditures,  our  revenue  from  lands  has  greatly  dimin- 
ished. Considerations  of  political  economy,  therefore,  should  lead  us  to 
ascertain  whether  there  are  other  lands  not  yet  exhausted,  which  the  country 
has  a  lawful  right  to  use  for  homesteads,  for  soldiers'  bounty,  and  for  sup- 
plying the  demands  of  immigration  ;  and  to  inquire  whether  financial  neces- 
sity, public  policy,  humanity,  and  the  re- establishment  of  peace  upon  a  last- 
ing basis,  do  not  call  on  you  tu  use  or  dispose  of  those  lands  to  which  the 
United  States  have  acquired  or  may  acquire  title  by  reason  of  the  civil  war, 
in.  such  manner  hs  to  maintain  the  ability  of  the  govemmeat  to  carry  ou  the 
war,  and  to  pay  its  expenses. 

Modes  of  aequiring  Title  iy  the  United  States. 
There  ate  several  modes  in  which  the  United  States  may  acquire  title  to 
lands  in  the  rebellious  districts  ;  and  among  them  are  these ;  — 

1.  By  confiscation  in  punishment  of  treason  or  of  other  crimes  under 

2.  By  confiscation  as  a  right  of  war  under  the  laws  of  war,  by  military 
seizure,  or  by  processes  in  rem,  as,  for  instance,  by  processes  against  absen- 
tees, refugees,  &c.,  &c. 

3.  By  process  of  judicial  attainder  of  treason  (a  method  not  as  yet  au- 
thorized under  any  law  of  Congress). 

4.  By  sales  for  non-payment  of  taiee. 

TiBO  distinct  Lines  of  Policy  open  to  the  Gooernment. 
There  are  two  distinct  lines  of  policy  by  which  our  legislation  on  this 
subject  may  be  governed. 

1.  That  which  treats  the  public  enemy  merely  as  belligerents,  having  a 
claim  only  to  the  rights  of  belligerents  against  the  United  States. 

2.  That  which  treats  them  as  subjects  of  municipal  statutes,  and  holds 
them  as  only  liable  to  the  penalty  of  violating  ihe  laws  hy  engaging  in  civil 
war,  and  not  as  subject  to  the  disabilities  of  a  belligerent  public  enemy. 
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Uselessness  of  Municipal  Proceedings  for  Forfeiture. 
It  is  obvious  that  proceedings  in  the  nature  of  forfeitures  or  oonfisoationB 
of  liie  property  of  rebels  treated  merely  as  subjects  under  municipal  laws, 
as  administered  to  peaceful  citizens  under  the  guarantees  of  the  Constitu- 
tion, will  not  be  efficient  to  vest  in  the  United  States  the  titles  to  any  con- 
siderable amount  of  real  estates.  Statutes  of  limitation  will  soon  cut  off 
claims.  Trial  by  jury  will  prove  an  impassable  harrier  against  just  ver- 
dicts in  favor  of  the  government,  and  public  sentiment  in  rebellious  States, 
after  fighting  ceases,  will  place  the  claimant  to  lands  under  titles  by  forfeit- 
ure in  hazard  not  on)y  of  his  estate,  but  of  his  life. 

Proceedings  in  Bern. 
Procedures  against  the  real  estate  of  rebels  should  he  in  rem,  and  not  in 
personam.  The  title  should  be  vested  by  law  in  the  United  States,  by  the 
act  of  abandoning  the  land  in  tbe  seceded  States  j  and  no  clsum  should  be  al- 
lowed to  be  set  up  to  it  by  s.ny  public  enemy,  unless  under  such  terms  as  the 
government  or  the  President  should  prescribe ;  as,  for  example,  on  con- 
ditions, — 

1.  That  the  claimant  shall  appear  in  person  to  make  his  claim  to  the  land, 
within  a  period  of  time  to  be  fixed  by  law. 

2.  That  he  shall  show  tbat  he  has  taken  no  part  in  the  rebellion ;  or, 

3.  That  he  has  taken  and  recorded  the  oath  prescribed  in  the  President's 
amnesty  proclamation,  and  has  kept  it. 

Procedures  of  this  general  character  were  used  in  and  after  our  revolution, 
whereby  the  title  of  many  estates  were  passed  from  the  tories  to  tbe  govern- 
ment or  to  purchasers  under  the  government. 

Constitutional  Objections  answered. 

If  tbis  plan  is  objected  to  upon  the  ground  that  the  Constitution  provides 
that  no  person  shall  be  deprived  of  property,  &c.,  without  due  process  of  law, 
&c.,  &c,  the  answer  is,  that  a  pviUc  enemy,  a  telUgerent,  has  no  right  against 
the  union  but  the  right  of  a  belligerent;  and  having  sought  to  overthrow  our 
government  and  Constitution,  he  cannot  at  the  same  time  claim  rights  under  it. 
AH  persons  residing  in  the  belligerent  States  are  in  law  public  enemies ;  they 
and  then-  personal  and  real  estate,  are  subject  to  the  rules  of  war,  and  there- 
fore they  may  be  killed  in  battle  or  expelled  from  the  country,  and  their  property 
may  be  captured  and  confiscated  at  the  pleasure  of  their  conqueror. 

(See  War  Powers,  Chap.  II.  See  Decision  of  the  Supreme  Court  in  the 
Prize  Cases,  2  Black's  Sup.  Court  Reports,  p.  635.) 


Other  Objection 

If  it  be  said  that  proceedings  in  rem  are  not  humane,  our  answer  is,  tbat 
true  humanity  consists  in  so  conducting  the  war  and  its  incidents  as  to  sub- 
serve in  the  end  the  greatest  good  of  the  greatest  number.  Tenderness  to 
heinous  guilt  may  be   cruelty  to  innocence.     The  whole  number  of  slave- 
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owniag  landkolders,  as  compared  to  the  whole  population  of  the  slave  States, 
is  very  small;  it  does  not  exceed  one  in  forty-eight.  Of  these,  probably  less 
than  one  half  will  be  subjected  to  the  laws  of  war.  Less,  therefore,  than  one 
nmn  in  one  hundred  will  suffer  the  loss  of  real  property  by  the  roost  severe 
application  of  oonflscation  or  sequestration  laws.  A  cry  against  the  severity 
of  confiscating  the  lands  of  an  entire  people  is  a  f  1  1  m  in  if  tl 
land  of  every  slaveholder  were  taken  away,  only  b  t  flft  k  f  th  p  o- 
ple  would  be  affected.  And  if  these  lands  be  tadthtd  mjth 
people  by  permission  of  the  government  in  the  m  nn     h  p    p      d     h 

clamor  against  confiscation  will  appear  to  all  aa     bsu  d  t  1       U  d 

Confiscation  will  then  operate  oniy  as  a  means  of  ff  I  g  j  t  d  eqmt  b! 
disfrihution  of  public  lands  to  those  who  were  b  n  and  w  dw  11,  m  j 
dwell,  upon  them. 

Whoever  seeks  to  overthrow  the  Government  thereby  renounces  all 
Claim  to  Us  Protection. 
The  rights  of  slave-owning  landholders  who  are  now  in  rebellion  are,  under 
the  Constitution,  to  be  determined  by  the  laws  of  war.  The  laws  of  war  are 
constitutional  laws  in  time  of  war.  Our  forefathers  framed  a  government 
able  to  destroy  its  enemies  as  well  as  protect  its  friends.  And  one  of  the 
delusions  which  this  great  contest  is  destined  to  expose,  is  that  which  accords 
to  a  hostile  foe  the  rights  of  an  ally  or  of  a  friend.  If  an  incendiary  seta 
fire  to  a  house,  he  does  not  enter  its  burning  walls  for  shelter  against  the 
weather,  nor  can  those  who  are  struggling  to  destroy  a  government  at  the 
same  time  claim  its  protection.  This  effort  for  its  destruction  is 
tion  of  all  claim  to  rights  guaranteed  by  it  in  time  of  peace  t 

The  Dictates  of  Statesmanship  and  of  Humonity. 
Whatever  may  be  the  legal  status  of  hostile  confederates,  and  whatever 
may  he  their  liabilities  under  the  laws  of  war,  there  is  no  doubt  that  it  is 
the  part  of  a  magnanimous  and  humane  people  to  so  use  its  belligerent 
rights  as  to  destroy  or  expatriate  only  irreconcilable  adversaries,  and  at  the 
same  time  to  protect  its  true  friends,  even  though  they  are,  in  the  eye  of  the 
law,  deemed  to  be  "  pubhc  enemies."  The  exercise  of  the  righta  of  war  is 
the  only  shield  by  which  the  government  can  be  preserved,  while  loyal  men 
in  the  hostile  districts  are  protected  from  their  enemies  and  ours.  It  ia  for- 
tunate for  this  country  that  there  are  no  limitations  in  the  Constitution  upon 
our  belligerent  rights  against  a  public  enemy,  even  though  that  enemy  con- 
sist of  persons  or  communities  who  once  owed,  and  still  owe,  allegiance  to  the 
United  States.  There  is  no  control  placed  by  the  Constitution  over  the  power 
of  Congress  to  pass  laws  as  to  captures  on  land  or  sea,  nor  as  to  lands  con- 
quered or  recovered  from  possession  of  pubhc  enemies,  whether  those  ene- 
mies be  composed  of  subjects  owing  us  allegiance  or  aliens  residing  in  for- 
eign 
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Conquest  of  Rebel  Subjects  gives  greater  Belligerent  Sights  than  Con' 
quest  of  cm  Alien  Enemy, 
The  conquest  of  a  public  enemy  occupying,  when  conquered,  lands  over 
which,  in  peace  and  in  war,  the  laws  of  the  United  Slates  HgMfully  extend, 
gives  the  sovereign  power  effecting  that  conquest  a  far  more  complete 
dominion  over  the  teiTitory  so  conquered,  and  over  the  inhahitanta  thereof, 
than  would  reault  from  the  conquest  of  a  foreign  country  peopled  by  aliens 
who  never  owed  allegiance  to  the  conqueror.  There  is  no  violation  of  the 
law  of  nations,  nor  of  the  laws  of  war,  in  putting  in  force  whatever  measures 
are  really  necessary  to  secure  victory,  and  the  legitimate  fruits  of  victory. 

What  the  United  States  gain  and  the  Rebels  lose  in  a  Civil  War. 
The  United  States  have,  by  civil  war,  lost  none  of  their  rights  over  the 
land,  or  over  the  inhabitants  thereof,  but  have  gained  the  power  to  put  in 
force  over  both,  the  laws  of  war,  and  are  released  thereby  from  obligation  to 
regard  any  of  those  privileges  of  the  public  enemy  which  would  have  be- 
longed to  them  under  our  Constitution  and  government,  if  they  had 
remained  peaceful  and  loyal  citizens.  The  enemy  have  escaped  no  obliga- 
tions to  the  United  States,  but  by  their  own  act  have  subjected  themselves 
to  the  loss  of  all  rights  under  the  government  or  against  it,  except  those 
which  may  be  conceded  to  them  as  belligerents.  All  further  privileges  given 
to  the  enemy,  such  as  are  contained  in  the  proclamation  of  amnesty,  cannot 
be  claimed  as  of  right,  but  must  be  received  as  a  magnanimous  concession 
made  for  the  protection  of  those  who  will  aid  in  eupporting  our  government 
and  restoring  it  to  power. 

Property  of  Malignant  Enemies  refusing  Amnesty  should  be  confiscated. 
There  is  therefore  nothing  against  the  dictates  of  humanity,  the  laws  of 
war,  the  provisions  of  the  Constitution,  or  true  policy,  in  pursuing  the  course 
of  confiscation,  municipal  or  military,  against  malignant  slave-owning  land- 
holders, whose  hands  are  red  with  the  blood  of  our  sons  and  brothers,  if 
they  refuse  to  accept  the  amnesty  offered  by  the  President.  The  humanity 
of  a  great  nation  has  offered  amnesty  to  public  enemies  while  yet  engaged 
in  hostilities.  Justice  will  enforce  oonfiscatioii  and  exile  on  all  who  wiU  not 
accept  pardon  and  submit  to  the  laws. 

Jitle  to  Lands  of  great   Value,  vtill  be  vested  in  the   United  States. 
The  use  to  be  made  of  them. 

If  lands  belonging  to  this  class  of  enemies  shall  be  promptly  seized  by 
our  military  forces,  and  faithfully  applied  to  the  public  benefit,  a  vast  amount 
of  territory  will  be  added  to  the  public  domain,  and  the  country  will  have 
in  its  own  hands,  after  the  war  is  over,  the  means  of  carrjing  out  magnifi- 
cent schemes  of  public  improvement,  and  of  securing  to  the  southern 
country,  for  the  first  time,  the  benefits  of  civilization.     The  admirable  cli- 
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mate,  the  fertile  soil,  the  mineral  and  agricultural  wealth  of  the  Southern 
States  would  make  each  one  of  them  worth  far  more  than  a  Meiico  to  the 
Union,  provided  only  that  no  impediment  ahould  retard  or  prevent  the 
development  of  its  industrial  n 


moeded  that  slavery  has  been  the  cause  of  the  war  ;  that  it 
■  means  hy  which  it  is  sustained  ;  that  it  is  the  chief  obstacle 
n  of  the  Union  ;  and  that  slavery  is  to  be  removed.  It  has 
long  been  the  wish  of  eminient  and  patriotic  statesmen,  tlrnt  the  Constitu- 
tion of  the  United  States  should  be  so  amended  as  to  exclude  involuntary 
servitude  forever  from  the  States  and  Territories,  except  in  punishment  of 
crime.  And  it  is  believed  that  this  great  measure  will  be  proposed  by  Con- 
gress, and  accepted  by  the  people,  within  a  few  months.  In  this  event,  the 
subject  of  public  lands  will  become  still  ntort  important,  and  will  press  for 
imniediale  legislative  action. 

Large  Estates  must  be  divided.     The  Beasonsfor  so  doing. 
Wb  thhm  bdted  1  arvhh 

lai^ldd  hShhhhUb  hppjfh 

Ud  hldbbk        p  fmfmd  db 

dbd  hhglm  hi  fgm 

Lg  Id  iJtlhpp  fib  Id    g 

Ifl  IThjfh  fd  df 

gm  dg  ipl  h  If      1118^1 

m  f      p   al  bp     f   h         1         1       aJl  b 

VI  hUdbj  h  Ifh  Etef 

dm  1        I        1  d  1    mp        m  I  1  11 

kwnmg  1  jlgf  fldm 

p  ly       p    d  S  bd  p    d  T  H    m 

re  ipblhmlg  te  g  ^^ 

11  h  1  g  p    g  Th   p  to        1    g   pi 

pplbl  dbp         hmdddhl         b 

m         f    da    I    d     hi   hi       hj  d  [  fdlgh  d 

hp  gyii  <!  thm  bmp, 

dp  1  fpb  fmf  m  Ldd  d 

g        b    sam    f  mily  f  al  5        f    d  1 

ocra         1  hldfhldh         1  j         fmh 

Id  1  Th     h  h  f  S      i  Am  d 

pUyfM  h  mfhppto  1 

h  h         fhmUS  murU        ,mgh        11  d 

;  the  impossibility  of  preserving  a  permanent  republican  govern- 

r  the  proud,  independent,  selfish,  tturbulent,  vindictive,  and  revolu- 


ab,Google 


NOTES   TO    THE   POETY-THIBD   EDITION.  475 

tionary  spirits  engendered  by  the  inordinate  aocumulation  of  real  estate  in 
the  hands  of  an  oligarchy,  even  without  the  aggravating  erils  of  slavery. 

Speculators, 
The  destruction  of  slavery  in  the  Southern  States  will  not  remove  these 
evils,  so  unavoidable,  yet  so  deplorable.  Negroes  and  poor  whites  hired  to 
labor  on  large  plantations  will  suffer  as  severely  from  their  employers  as 
from  slaveholding  masters.  Following  the  array,  lilte  crows  after  the  bat- 
tles, speculators  are  going  south  to  purchase  farms  in  the  new  Eldorado. 
They  will  have,  to  some  extent,  the  control  of  negroes  found  there,  even 
though  they  may  hire  laborers.  They  will  prove  a  curse  to  the  country  and 
a  curse  to  the  negroes.  Men  of  grasping  avarice,  who  have  no  interest  in  pro- 
tecting the  life  or  health  of  their  employes,  will  be  far  more  unrelenting 
than  slave-owners  who  have  an  interest  in  preserving  what  they  claim  as 
property.  Expei'ienoe  in  Tennessee  and  other  States  lias  already  demon- 
strated that  the  negroes  suffer  more  under  lessees,  who  are  determined 
to  get  rich  in  a  hurrj  by  raising  cotton,  than  they  formerly  suffered  from 
their  selfish  masters.  It  is  shocking  to  learn  that  Union  inen,  as  specula- 
tors, are  allowed  to  drive  their  laborers  to  unwonted  activity  in  the  field, 
and  yet  to  withhold  from  them  fair  wages.  To  deprive  this  hard-hearted 
class  of  men  of  the  temptation  of  buying  great  estates  for  the  purpose  of 
levying  black,  mail  upon  the  first  earnings  of  freedmen.  it  is  only  necessary 
to  require  the  lands  to  be  leased  or  sold  in  small  sections,  and  to  actual 
settlers. 

Other  Seasons  u>hy  Vte  Land  sltould  be  tubdioided  into  small  Sections. 

There  is  but  one  w  ih        h       mm  p  S  uth,  who 

are  non-slaveholders  ar  pp  U    on ;   and 

that  is,  by  making  th    p  p  h  h  m  geneous. 

Small  farms,  free  lab       d  PS  oa     n,  north- 

em  institutions,  rep  b  d  an  as  otability 

of  honest  industry,  h    rlul  oductive 

labor  in  place  of  liatl  h      h  fie  energy 

instead  of  the  waste  ra  ge  of  the 

siai  e-driver's  lash  fo  p  te  h  n  for  the 

EfhooUhouse,  will  produce,  in  a  few  years,  a  revolution  more  wonderful  than 
all  the  hard-fought  battles  of  this  civil  war. 

The  Lesson  of  History  that  the  Sestoraiion  of  the  Union  leill  be  oae  of 
the  Victories  of  Peace. 

Histor*  records  in  all  ages  the  same  lesson.  The  first  ooftqueat  is  of 
aims  the  la^t,  is  that  of  arts  The  triple  naU  of  slavery,  rebellion,  and 
treason  has  untd  now  kept  outfiom  the  Southern  States  the  rising  tide 
of  knowledge   and  of  progress      It^   swelling  waters,  long  baffled,  have  at 


ab,Google 


476  NOTES   TO   TIIE   FORTV-.THrRD    EDITION. 

last  broken  through  and  over  the  dikes,  and  its  crested  waves,  Bparkling 
■with  phoaphoreacent  light,  are  now  dashing  southward,  sweeping  away,  in 
their  irresistible  movement,  the  ancient  landmarks  of  barbarism  and  crime. 
When  these  fertilizing  waters,  having  once  deluged  the  land,  shall  have 
dried  up,  the  hills  and  valieys  of  the  South,  purified  and  purged  of  all  the 
guilt  of  the  past,  clothed  with  a  new  and  richer  verdure,  will  lift  up  their 
voices  in  thanksgiving  to  the  Author  of  all  good,  who  has  granted  to  them, 
amidst  the  agonies  of  civil  war,  a  new  birth  and  a  glorious  transfiguration. 
Then  the  people  of  the  South  and  the  people  of  the  North  will  again  be- 
come one  people,  united  in  interests,  in  pursuits,  in  intelligence,  in  religion, 
and  in  patriotic  devotion  to  their  common  country.  Whatever  may  con- 
tribute to  that  result  will  be  sanctioned  by  Christians  and  by  Btatesmen, 

The  Mixsionaries  of  Liberty. 
If  soldiers  who  have  fought  for  the  flag  on  many  a  Southern  battle-field  ; 
if  emigrants,  who  bear  with  them  a  love  of  liberty,  made  more  intense  by 
the  oppression  of  foreign  tyrants  ;  if  Northern  farmers,  manufacturers,  and 
merchants  bred  in  the  school  of  freedom,  shall  seek  their  homes  in  South- 
ern States,  as  they  doubtless  will,  encouraged  and  protected  by  manly 
legislation  of  Congress,  the  seed  of  liberty  will  by  them  be  sown  broadcast 
over  the  South,  The  institutions  of  the  North  will  be  established  by  every 
emigrant  and  every  soldier  wherever  he  plants  his  hearth-stone.  Slavery 
being  once  abolished,  there  will  be  no  backward  movement  in  civilization ; 
free  labor,  having  a  fair  field,  is  sure  to  win. 

Small  Farms  are  Pledges  of  the  Perpetuity  of  the  Union. 
If  the  southern  lands  which  shall  belong  to  the  United  States  be  divided 
into  small  farms,  and  owned  by  a  large  number  of  proprietors,  every  one 
of  them  will  hold  his  homestead  under  title  from  the  United  States.  Each 
proprietor  will  thus  become  bound  to  maintain  the  government.  His  home- 
stead will  be  pledged  by  bond  and  mortgage  to  perpetuate  the  Union. 
Every  farm  will  be  Union  stock.  It  will  be  a  guarantee  of  the  credit  and 
good  faith  of  the  country.  It  will  secure  in  the  South  all  the  benefits  of 
the  credit  mobilier,  or  of  the  circulation  of  governmental  currency.  The 
larger  the  number  of  persons  owning  the  same  amount  of  land,  the  stronger 
is  the  government  in  the  number  of  its  indorsers.  Such,  then,  are  some 
of  the  reasons  why  the  lands  of  the  United  States  in  the  rebellious  dis- 
tricts should  be  subdivided  into  small  homesteads. 

What  may  he  done  with  Homesteads. 
These  lands,  thus  subdivided,  are  wanted  for  four  important  objects. 

1.  For  botmties  to  soldiers  who  have  been  in  active  service,  and  to  the 
widows  or  heirs  of  those  who  have  perished  tbei'ein. 

2.  For  homesteads  for  persons,  of  whatever  color,  who,  while  the  war 
ir  after  it  is  over,  may  be  found  resident  thereon. 
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3.  For  homesteads  for  those  who  eholl  emigrate  southward. 

4.  These  laads,  not  wanted  for  bounties  or  for  homesteads,  or  the  pro- 
ceeds thereof,  should  he  pledged  for  and  applied  to  the  extinction  of  the 
war  debt. 

Pro|)erty  abandoned  by  or  taken  from  those  who  instigated  the  war 
should  be  appropriated  to  pay  its  expenses. 

Freedom  from  Slates,  and  Equalization  of  \ai     al  T  xes. 

If  the  issue  be  put  to  the  people,  Shall  the  Soi  1        a        1  and  the 

North  pay  nearly  all  the  taxes,  or  shall  the  South  g   e     [      la      j  and  the 

North  pay  its  just  share  of  the  taxes?  there  can  be  n     d  ub    about  the 

A  Principle  of  Political  Economy. 

To  abolish  slavery  and  cut  up  the  lands  of  those  slaveholders  who  will 
not  accept  the  amnesty,  and  to  distribute  them  as  above  suggested,  would 
benefit  the  South  even  more  than  the  North.  For  in  a  few  years,  the  pro- 
ductiveness of  the  lands  would  be  enormously  increased  by  reason  of  im- 
provements in  agriculture  and  bv  the  conversion  of  eight  millions  of  south- 
ern white  men  uito produ  ei '  who  are  now  only  consuiaers  of  the  products 
of  the  labor  ot  four  m lions  of  slaves  To  add  such  a  \ast  source  of 
wealth  ai  th  b  will  do  n  ore  to  de\elop  and  increase  our  wealth  and  our 
resources  than  the  discovery  of  hand  eds  of  mines  of  silver  or  of  gold 
This  result  of  converting  consumers  into  producers  intereatcd  in  the 
perpetuity  of  our  goiernment  eleiated  m  ciiilization  ind  with  feelings  so 
changed  as  to  mike  them  lo^alutizens  is  to  he  aecompl  shed  onlv  bv  m 
tioducing  among  them  northern  mproiement'j  northern  institutions  and 
northern  men  t>  put  them  in  practice  This  end  can  be  accomplished  only 
bv  ''o  managng  the  Imda  ot  the  '^outh  as  to  render  these  great  move 
ments  practicable 

bt  Hire  of  Lanla      Bu  eau    J  lidiist  y      Laiid  OJfii-c  "^ysl'm 

The  first  step  in  this  d  rection  is  to  se  ze  the  lands  and  to  acquire  title 
as  rapidly  as  possible 

The  second  step  is  to  place  them  in  charge  of  proper  persons  under  the 
authority  of  the  United  btatea.  (ibis  is  to  be  provided  for  bj  the  hill  for 
an  Emancipation  Bureau.) 

The  third  step  is  to  have  the  land  system  extended  over  these  districts. 

For  without  this  precaution,  there  will  he  disputes  as  to  proprietorship ; 
disputes  as  to  boundary ;  disputes  as  to  titles  of  traitors  and  their  agents ; 
claims  for  indemnity;  disputes  as  to  the  application  of  the  Amnesty  Procla- 
mation ;  and  an  interminable  train  of  difGculties. 

The  Land  System. 

By  applying  to  the  southern  plantations  the  land  system,  the  titles  can 

be  given  and  guaranteed  directly  by  the  United  States.    These  titles  will  be 
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leliable,  and  held  sacred.  The  security  of  title  will  enhance  the  value  of  the 
lands  for  lease  or  for  sale ;  and  the  government  can,  through  its  land  oiBcer, 
keep  a  correct  account  of  all  that  is  done  with  its  property,  and  account  for 
the  proceeds  thereof,  and  keep  a  register  of  loyal  and  disloyal  men.  If  gen- 
eral laws  are  made,  regulating  the  use  or  appropriation  of  such  lands,  these 
laws  can  be  best  cariied  into  effect  hv  the  Land  Office,  and  ita  surveja  will 
he  conclusiie  both  as  to  location  ot  lots  and  its  grants  or  warrants  maj' 
be  made  conclu'iive  as  to  validity  of  title  By  regulations  of  the  Land 
OfBce  speculators  can  he  kept  ofl  settlers  soldiers,  and  emigrants  can  be 
protected  most  effectually  Con''  deung  all  these  things,  it  seems  advisable 
that  the  Hnd  Ejetem  of  the  Un  ted  States  should  be  extended  to  all  such 
estate*;  a  vest  m  the  United  States  as  r'lpidli  as  possible.  The  disposition 
of  these  lands  may  be  placed  in  the  oontiol  of  the  chief  of  the  Emanci- 
pation or  Industr  il  Bureau  And  it  is  des  lable  that  lands  of  great  value 
should  not  he  'Jold  as  the\  now  aie  for  nominal  prices,  but  that  Congress 
should  so  legislate  that  these  estates  may  be  held  for  the  benefit  of  the 
United  States,  or  for  such  uses  as  they  may  be  applied  to  hereafter  by  law.* 
I  am.  Sir,  very  respectfully, 

William  Whiting, 
Solicitor  of  the  War  Deparimeni. 

[No.  12.  See  page  20.] 
LAWS  FOR  RAISING  AND  ORGANIZING  MILITARY  FORCES. 
"  The  United  States  mai/  require  all  Stibjects  to  do  Military  Duty." 
The  manner  in  which  this  power  has  been  used  by  the  government  may  he 
seen  by  reference  to  the  acts  of  Congress  under  which  the  military  forces  of 
the  United  States  have  been  authorized  to  be  called  into  service  since  the 
commencement  of  our  civil  war.  Soon  after  the  rebeUion  broke  out,  the 
President,  by  virtue  of  the  power  conferred  upon  him  in  the  act  of  Congress 
approved  February  28,  1795,  called  forth  the  militia  of  the  several  States 
of  the  Union,  to  the  aggregate  number  of  seventy-five  thousand  men,  by 
proclamation  dated  April  15,  1861,  On  the  3d  day  of  May,  1861,  under  the 
provisions  of  the  same  statute,  he  called  into  the  service  of  the  United  States 
forty-two  thousand  and  tiiirty  four  state  militia  as  volunteers,  and  directed 
an  increase  of  the  regular  army  to  the  extent  ot  twenty-two  thousand  seven 
hundred  and  fourteen  officers  and  men  Bi  the  ict  of  July  22,  1861,  the 
President  was  authorized  to  accept  volunteers  not  exceeding  five  hundred 
thousand  men,  and  b\  the  act  ol  July  2j  1861  Chap.  17,  he  was  further 
authorized  to  receue  an\  numler  not  e\teeding  hie  hindred  thousand  men, 
to  he  organized  according  to  the  preceding  act   and  to  be  mustered  in  for 

lended  in  tbis  letter  lias  been  at 
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"during  the  war."  No  lolunteers  haie  been  received  under  this  law.  The 
act  of  July  29,  1861  Chap  2j  authorized  the  President  to  call  forth  the 
militia  of  any  or  of  all  thp  States  and  to  employ  such  part  of  them  as  he 
should  deem  necessary  and  it  further  provided  "  that  the  militia  so  called 
into  the  service  of  the  United  States  bhail  be  subject  to  the  same  rules 
and  articles  of  war  as  the  troops  of  the  United  Slates,  &c.,  and  that  theic 
service  shall  not  extend  hejond  sixtv  daj&  after  the  commencement  of  the 
then  next  session  of  Congress  unless  &c  and  that  the  militia  so  called  into 
the  service  shall  be  entitled  to  the  same  pay,  &c.  as  the  regular  army.  The 
President  was  authorized,  by  act  of  July  31,  1861,  in  accepting  the  services 
of  volunteers  under  the  act  of  July  22,  1861,  to  accept  the  same  without 
previous  proclamation,  and  in  such  numbers  from  any  state,  as,  in  his  dis- 
cretion, the  public  service  should  require. 

Although  the  right  claimed  in  this  essay,  on  behalf  of  the  government,  to 
call  upon  all  its  subjects,  whether  white  or  black,  bond  or  free,  to  do  military 
duty,  was  unquestionable,  yet,  in  fact,  colored  men  were  at  that  time 
excluded  by  law  from  the  regular  army  and  from  the  militia  of  the  States. 

To  understand  the  operation  of  the  statutes  by  which  colored  men  and 
slaves  were,  until  1862,  prevented  from  belon^ng  to  the  regular  army,  the 
reader  should  observe,  that  the  act  of  April  24,  1816  (Chap.  63  section  9), 
provides  "that  the  regulations  [of  the  army]  in  force  before  the  reduction 
of  the  army  be  rcct^nized  so  far  as  the  same  shall  be  found  applicable  to 
the  service  ;  subject,  however,  to  such  alterations  as  the  Secretary  of  War 
may  adopt,  with  the  approbation  of  the  President."  "  Under  this  authority  " 
(says  Attorney  General  CushiTig  in  his  opinion  dated  April  5,  1853)  "  it  is 
that  the  subsisting  regulations  for  the  army  have  legal  effect."  The  army 
regulations  have  been  repeatedly  recognized  by  Congress,  and  never  more 
frequently  than  during  the  recent  rebellion.  That  they  have  the  force  of 
law  the  Supreme  Court  of  the  United  States  has  seveia!  times  decided. 
(See  Qratiot,  v.  United  Stales,  4  How.  117.) 

On  the  loth  of  August,  1861,  new  regulations  _/br  tteajvny  were  approved 
and  issued,  and  "  ordered  by  the  President  of  the  United  States  to  be 
strictly  observed  as  the  sole  and  standing  authority  upon  the  matters  therein 
contained."  Of  these  regulations  as  to  the  persons  who  could  be  enlisted 
in  the  army.  No.  929  reads  as  follows  ;  — 

"  Any  free  white  male  person  above  the  age  of  eighteen  and  under  the 
age  of  thirty-five,  being  at  least  five  feet  three  inches  high,  effective,  able- 
bodied,  sober,  free  from  disease,  of  good  character  and  habits,  and  with  a 
competent  knowledge  of  the  English  language,  may  be  enlisted,"  &o. 

And  this  regulation  was  substantially  the  same  as  had  been  in  force  for 
many  years  previous  to  (hat  time.  It  was  not  forbidden  by  any  law  of  the 
United  States,  and  it  continued  in  force,  beyond  question,  until  July,  1862  ; 
and  whether  and  to  what  extent  it  was  then  altered  will  be  presently  con- 
sidered.    Thus  it  is  seen  that  by  statute  and  by  regulations  of  the  Wai- 
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Department,  mode  under- authority  of  that  statute  existing  and  in  force  from 
the  year  1816  down  to  I8fi2,  no  otlier  than  free  white  persona  could  he  en- 
listed in  the  army  of  the  United  States  as  soldiers.  That  the  rules,  ao  ex- 
cluding colored  men,  were  severely  enforced  under  former  administrations, 
is  shown  by  the  well-known  fact  that  persons  who  had  been  enlisted  in  the 
army,  and  who,  after  enlistment,  were  suspected  of  having  African  blood  in 
their  veins,  have  been  subjected  to  trial  hy  military  commissions,  and  upon 
proof  that  they  were  of  African  descent,  have  been  dismissed  from  the  ser- 
vice, because  such  enlistment  was  contrary  to  law.  As  a  large  proportion 
of  oflicers  in  the  regular  avmy,  before  the  war,  were  slaveholders  or  natives 
of  slaveholding  States,  and  as  the  government  had  been  for  many  years  prior 
to  the  rebellion  administered  in  the  interests  and  in  accordance  with  the 
prejudices  of  slaveholders,  it  would  indeed  have  been  surprising  to  find 
slaves  and  negroes  admitted  by  law  to  aa  equality  with  white  men  in  the 
regular  army  as  soldiers  or  as  officers. 

Colored  men  and  slaves  were  also  excluded,  by  the  law  of  Congress,  from 
the  militia  of  the  States. 

None  but  free  white  persona  could  lawfully  be  enrolled  in  the  militia  of 
either  of  the  several  States  from  1792  down  to   186^. 


could  not  constitute  a  part  of  the  militia  of  either  of  the  States,  it  is  not 
necessary  to  examine  the  statutes  of  the  respective  States,  because,  pre- 
viously to  the  war,  it  had  been  settled  by  the  Supreme  Court  of  the  United 
States  that  State  legislatures  could  not  constitutionally  provide  for  the  enrol- 
ment in  the  militia  of  any  persons  other  than  those  enumerated  in  the  act 
of  Congress  of  May  8,  1792.*  This  act,  which  continued  in  full  force  until 
July,  1862  (and  how  much  longer  it  is  not  now  important  to  determine), 
defined  who  should  and  who  should  not  he  deemed  by  law  aa  in  the  militia 
of  the  several  States,  vis;.,  "  Each  and  every  free,  able-bodied,  vibitt  male 
€i,iizen  of  the  rtspecliie  btate$  nho  is  or  shall  he  of  the  age  of  eighteen 
jears  and  under  the  age  ol  fjrtj  fi^e  lears  shall  severally  and  respectively 
be  enrolled  m  tlie  mditia  by  the  captain  or  commanding  officer  of  the 
company  mthin  whose  bounds  such  citizen  shall  reside,"  &c.  No  person 
other  thin  those  t^us  designated  could  by  law  be  enrolled  as  part  of  the 
milvtia  of  any  State  therefore  no  colored  man  and  no  slave  could  lawfully 
ha\t  been  eniolied  as  a  membei  of  the  mililia  of  any  State,  so  long  aa  the 
statute  hy  which  they  had  been  excluded  remained  in  force.  Such  was  the 
law  down  to  July  17,  1862.  Prior  to  that  time  no  colored  man  or  slave 
could '  lawfully  enter  the  service  of  the  United  States  either  by  enlistment 
in  the  regular  army  or  by  volunteering  in  the  militia  of  any  State  in  the 
Union.  It  is  well  known  that  General  MeClelian,  under  this  state  of  the 
law  has  discharged  from  the  volunteer  forces  a  person  who,  though  enlisted 
*  18  Am.  Lnw  Eep.  IflT,  172. 
See  slBo  Opimoas  of  Willisni  Wirt,  Attorney  General. 
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aa  a  white  man,  afterwards  was  proved  to  ha\e  lome  African  blood,  and 
assigned,  in  a.  written  order,  his  African  descent  as  the  reason  for  his 
discharge.  Similar  discharges  for  the  same  cause  had  been  prevlousl^ 
made  from  the  regular  army.  All  applications,  ot  colored  men  including 
mulattoes,  for  permission  to  enlist  as  volunteers  have  been  uniformly 
refused  by  the  Adjutant  General  of  the  United  States  prior  to  Julj  17  1S62 
In  accordance  with  the  statutes  and  the  rules  and  regulatioi  s  of  the  vol 
unteer  service  as  administered  by  the  Presidei  t  b\  the  W  ar  Department  and 
by  all  officers  acting  under  it,  slaves  and  colored  person*!  were  uniformly 
excluded  from  the  military  service  of  the  United  States  until  the  passage  of 
the  militia  act  of  1862. 

In  July,  1862,  two  important  statutes  were  approved,  which  authorized  the 
Prewdent  to  employ  persons  of  African  descent. 

The  Confieeatjon  Act,  which  was  introduced  into  Congress  in  Ma;,  1862, 
and  finally  was  passed  July  17,  1S62  {Chap.  195),  was  entitled  "  An  Act  to 
suppress  insurrection,  to  punish  treason  and  rebellion,  to  seize  and  confiscate 
the  property  of  rebels,  and  for  other  purposes."  It  provides,  in  Section  9, 
that  all  slaves  of  rebels  or  their  abettors,  who  should  escape  and  come  into 
our  lines,  all  slaves  captured  from  or  deserted  by  them,  and  all  flaves  found 
on  or  within  any  place  occupied  by  rebels,  and  afterwards  occupied  by  our 
forces,  should  be  deemed  captives  of  war,  and  should  be  made  free. 

Section  10  provides  that  escaped  slaves  should  not  be  surrendered  to  their 
master  unless  he  would  make  oath  of  ownership,  loyalty,  &c  ,  and  that  mili- 
tary men  should  not  pass  judgment  on  the  rights  or  claims  of  masters  under 
the  tiigitive  slave  acts. 

Section  11  provides  that  "  The  President  of  the  United  States  is  authorized 
to  employ  as  many  persons  of  African  descent  as  he  may  deem  necessary 
and  proper  for  the  suppression  of  this  rebelhon ;  and  for  this  purpose  he  may 
orgamze  and  use  them  in  such  manner  as  he  may  judge  best  for  the  public 
welfare  " 

bection  12  provides  for  colonizing  such  persons  of  the  African  race  as  may 
be  made  free  by  this  act,  and  as  may  desire  to  emigrate. 

No  provision  is  made  in  this  statute  for  the  payment  of  such  persons  as  the 
President  might  thus  "  use ;  "  but  provision  for  keeping  just  account  of  their 
work,  with  a  view  of  ultimately  paying  reasonable  wages,  was  made  by  his 
general  order.  Although  freed  captives  of  war,  of  whatever  sex  or  condition, 
might  be  employed  for  the  general  purpose  of  "  suppressing  the  rebellion," 
no  permission  is  contained  in  the  act  to  use  or  employ  persons  of  African 
descent  as  soldiers,  unless  the  use  of  these  persons  "for  suppressing  the 
rebellion"  necessarily  implies  that  they  may  volunteer  in  the  army  as  soldiers. 
If  this  phrase,  "  to  use  for  the  suppression  of  rebellion,"  stood  alone,  and 
if  there  were  no  other  laws  or  statutes  of  Congress,  no  decisions  of  the  Su- 
preme Court,  no  rules  of  the  War  Department  which  have  the  force  of  law, 
no  message  of  the  President,  no  general  orders  of  the  Commander-in-Chief, 
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and  if  there  had  been  no  debates  in  Congress,  most,  if  not  all,  of  which  are 
irreconcilable  with  this  construction  of  the  meaning  and  intent  of  Congress 
in  passing  this  statute,  this  \iew  of  its  interpretadon  might  be  adopted. 
But  these  statutes,  decisions,  rules,  debates,  message,  and  general  orders 
place  it  beyond  question  that  such  an  interpretation  of  this  act  cannot  be 
sustained.  Those  who  were  to  be  "  used  "  for  the  "  suppression  of  the  re- 
bellion "  might  be  employed  in  camps,  trenches,  and  fortifications,  as  laborers, 
cooka,  servants,  washerwomen,  or  as  agricultural  laborers  in  and  around  forts 
and  military  posts. 

The  fact  that  any  and  all  labor  or  assistance  which  could  be  withdrawn 
irom  the  rebels  and  transferred  to  the  government  weakened  the  enemy,  in- 
creased our  own  resources,  and  therefore  tended  to  "suppress  the  rebellion," 
affords  satisfactory  evidence  that  "  employment  for  the  purpose  of  suppressing 
the  rebellion  "  does  not  necessarily  imply  fighting  as  soldiers.  Therefore  the 
true  meaning  of  the  phrase  must  be  sought  for  by  an  examination  of  the 
Bystem  of  military  laws  of  which  this  act  constitutes  a  pai't,  and  cannot  be 
truly  construed  as  if  no  other  laws  and  no  other  parts  of  this  statute  were 

It  will  also  be  observed  that  no  distinction  as  to  the  persons  to  be  em- 
ployed by  the  President  is  ^ade  between  males  and  females,  old  and  young, 
able-bodied  and  crippled.  Hence  it  is  not  necessary,  if  it  be  reasonable,  to 
construe  this  act  as  having  application  to  the  military  service.  It  is  obviously 
intended  to  enable  the  President  to  give  employment  to  "  contrabands  "  and 
"captives  of  war"  by  using  them  in  such  way  as  will,  by  withdrawing  their 
labor  from  the  rebels,  tend  to  suppress  the  rebellion  by  weakening  the  enemy 
and  strengthening  us.  Some  mode  of  "  regulating  "  large  numbers  of  men, 
women,  and  children  was  necessary  to  secure  order,  industry,  and  peace  ; 
therefore  the  power  was  given  to  "  organize  "  them.  The  contraband  camp 
at  Arlington  afforded  a  fair  example  of  an  "  organization"  for  agricultural 
purposes ;  and  it  is  fortunate  that  the  Arlington  establishment  was  able  to 
pay  its  own  expenses,  —  no  provision  haying  then  been  made  by  this  or  by 
any  other  statute  to  support  any  "  organization"  by  money  to  be  drawn  out 
of  the  treasury.  That  this  act  was  not  intended  to  authorize  the  systematic 
introduction  of  the  persons  therein  named  into  the  military  service  a« 
soldiers,  is  obvious  to  every  student  of  military  law,  inasmuch  as,  1.  No 
distinction  is  made  between  sexes  or  ages,  and  no  limit  is  given  to  the 
number  of  individuals  to  be  employed.  2.  The  authority  to  the  President 
ia  to  employ  these  persons  and  use  them  in  such  manner  as  he  judges  to 
be  for  the  public  welfare.  Giving  them  "  employment "  and  "  using  them," 
without  referring  in  any  way  to  militarj'  service,  is  language  unlike  any 
adopted  before  or  since  in  any  law  of  Congress  which  has  reference  to  the 
raising  of  soldiers.  3.  No  provision  is  found  in  this  act  requiring  those  who 
are  to  be  used  to  be  able-bodied,  or  to  have  any  single  quality  of  a  soldier. 
4.  No  period  of  service  is  limited  by  law.    No  compenaation,  bounty,  pension, 
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monthly  pay,  or  rations,  are  provided,  or  even  referred  to,  by  the  statute. 
S.  The  empIoycH  are  not  called  or  treated  as  "  volunteers,"  or  required  to 
"  enlist,"  or  to  be  "  enrolled,"  nor  to  be  "  mustered  in  "  or  "  mustered  out " 
of  service.  They  were  not  designated  as  any  part  of  the  military  forces 
of  the  United  States.  6.  Although  it  was  generally  conceded  by  just  men, 
that  slaves,  who  were  willing  to  fight  for  their  country,  ought  to  be  liberated 
from  servitude,  yet,  as  it  was  not  the  true  intent  of  the  act  to  authorize  the 
enlistment  of  soldiers,  it  contained  no  provision  for  giving  freedom  to  any 
person  as  a  reward  for  such  service  as  could  be  performed  under  that  act. 

In  view  of  these  marked  features  of  this  law  of  Congress,  and  especially 
of  the  {acts  that  it  did  not  require  of  persons  employed  under  it  any  of  the 
essential  qualifications  for  military  duty ;  that  it  did  not  attach  or  assign  these 
employes  to  any  class  of  troops,  or  to  any  arm  of  service ;  that  it  provided 
neither  pay,  rations,  bounty,  nor  military  organization  for  them,  nor  any 
means  whereby  money  could  be  drawn  from  the  treasury  for  paying  them,  — 
it  is  clear  that  it  was  not  the  meaning  and  intuition  of  the  legislature,  by 
that  act,  to  reorganize  the  army  and  introduce  into  the  service  ihe  new 
element  of  colored  soldierj'.  If  such  was  the  purpose  of  Congress,  the  lan- 
guage used  in  the  statutes,  the  provisions  inserted  and  those  omitted  would 
mark  this  as  the  most  extraordinary  specimen  of  legislation  which  has  ever 
received  the  sanction  of  the  coipmittees  on  military  affairs.  In  fact,  the 
object  of  this  statute  was  to  give  the  President  power  to  organize  and 
employ  freed  slaves,  captives,  and  colored  persons,  of  either  sck  and  of  what- 
evei  age  or  condition,  so  far  and  in  such  way  as  he  should  judge  it  expedi- 
ent, in  order  to  enable  them  to  support  themselves,  and  thus  to  relieve  the 
government  from  the  expense  of  maintaining  them  in  idleness,  or  to  allow 
them  to  be  colonized.  Either  course  he  might  take  would,  as  it  was  then 
thought,  aid  the  government  in  suppressing  the  rebellion. 

The  interpretation  of  the  act,  as  understood  by  President  Lincoln,  at  the 
time  when  he  approved  it,  is  stated  by  him  in  his  message  to  Congress  of 
July  17, 1862  {See  Notes,  p.  406),  sent  to  the  House  of  Representatives  with 
the  approved  bill,  as  explanatory  of  his  views  of  its  meaning  "  The  eleventh 
section,"  says  he,  "  simply  assumes  to      nf     d  ary  p  w       upon  the 

Executive,  without  the  law.     I  have  n    h  g  ar       the  direc- 

tion indicated  as  I  may  at  any  time  de  m     p  dim      dy  to  say 

now,  I  think  it  is  proper  for  our  milita         mm     d  mp         s  laborers 

as  many  persons  of  African  descent  a  be         d  "e."     The 

orders  issued  by  the  President  (Gene  0  d  N  09  J  22,  1862) 
only  five  days  after  the  passage  of  this        (  h    q         part  of  this 

note)  were  in  strict  accordance  with    his       d      ta  d  h     law.      It 

required  military  and  naval  command  pk  lab  ithin  and 

from  certain  States,  so  many  persons  of  African  descent  as  could  be  advan- 
tageously used  for  military  and  naval  purposes,  giving  them  reasonable 
wages  for  their  labor.     That  this  act  was  not  designed  to  authorize  the 
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general  introduction  of  colored  persona  as  soldiers  into  the  army,  is  also 
apparent  from  the  fact  that  another  act,  passed  by  Congress  the  same  day, 
waa  enacted  for  that  express  purpose. 

The  act  of  July  17,  1862  (Chap.  201),  waa  introduced  into  Congress  but 
a  few  days  before  its  passage.  It  was  entitled  "  An  Act  to  amend  the  Act 
calling  forth  the  militia  to  execute  the  lawa  of  the  Union,  suppress  insurrec- 
tion, and  repel  invasions,  approved  February  28, 1795,  and  the  acta  amenda- 
tory thereof,  and  for  other  purposes." 

This  law,  under  which  colored  pcKsons  were,  in  fact,  introduced  into  the 
military  service  of  the  United  States,  provides  (Section  1)  that,  whenever 
the  President  shall  call  forth  the  militia  of  tlie  States,  to  be  employed  in  the 
service,  &c.,  he  may  specify  the  period  for  which  such  service  shall  be  re- 
quired, not  exceeding  nine  months.  If,  by  reason  of  defects,  &c,  it  shall  be 
found  necessary  to  provide  for  enrolling  the  militia,  the  President  is  author- 
ized to  take  certain  measures  for  that  purpose  ;  "  and  the  enrolment  of  the 
militia  shall  in  all  cases  include  all  able-bodied  male  citizens  between  eighteen 
and  forty-five."  By  this  law,  for  the  first  time,  all  able-bodied  male  citizens 
who  were  not  white  were  to  be  enrolled  in  the  militia  of  the  States.  Section 
2  required  the  militia,  when  called  into  service,  to  be  organized  in  the  mode 
prescribed  by  law  for  volunteers.  Section  3  authorized  the  President  to 
accept  one  hundred  thousand  volunteers  (nothing  being  said  about  their  citi- 
zenship or  color)  as  infantry  for  nine  months.  Section  4  authorized  the  ac- 
ceptance of  other  volunteers  (no  reference  being  made  to  their  citizenship  or 
color)  to  fill  up  existing  regiments.  Section  12  enacts,  "  That  the  President 
be,  and  is  hereby,  authorized  to  receive  iuto  the  service  of  the  United  States, 
p     p  n  g  hm  p       rming  camp  service, 

h  m    ta  which  thej  may  be 

d      mp  p  rs  d      ch  persona  shall  be 

d       d  d       d  ^      S  nconaistent  with  the 

C  d  h    P       d        m  nb  ."     Section  13  pro- 

d  wh  m  bh  d  h  ceasis  provided  for 

m  this  act,  if  he  be  a  slave  and  his  master  a  rebel,  he  shall  have  his  freedom, 
and  the  fieedom  of  bis  mother,  wife,  and  children,  if  they  also  belong  to  reb- 
els. Section  15  provides  that  all  persona  who  have  been,  or  shall  be  here- 
after, "  enrolled  in  the  service  of  the  Unilfid  States  under  this  act,"  shall 
receive  the  pay  and  rations  now  allowed  by  law  to  soldiers,  according  to  their 
respective  grades.  Provided,  that  persons  of  African  descent,  who,  under 
this  law,  shall  be  "  umployed  "  (in  any  camp  service,  intrenchment  service, 
or  other  labor,  or  military  or  naval  service),  "  shall  receive  toTi  dollars  per 
month  and  one  ration,  three  dollars  of  which  monthly  pay  may  be  in  cloth- 
ing." They  were  also  entitled  (by  Section  16)  to  their  freedom,  and,  under 
certain  circumstances,  to  the  freedom  of  their  families. 

The  language  used  in  Section  16  is  inaccurate.  It  was  certainty  not  the 
intention  of  the  act  that  all  persons  who  shall  be  merely  enrolled  in  the 
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Bervice  of  the  United  States  should  be  paid ;  for  this  interpretation  of  the 
act  would  require  the  pa)Tnent  of  all  the  militia  of  the  United  States  to  be 
made  on  a  mere  enrolment  of  their  names,  without  reference  to  their  employ- 
ment as  Holdiers.  It  was  doubtless  intended  to  provide  that  "  all  persons 
who  have  been  or  shall  be  enrolled  and  employed  in  the  service  of  the  United 
States  under  this  act  shall  receive  pay,"  &c. ;  then  follows  the  proviso,  that 
persons  of  African  descent,  who  (having  been  enrolled)  shall  be  also  em- 
ployed under  this  act,  shall  receive  ten  dollars  per  month,  &c.  Both  frlasses 
of  volunteer  militia,  white  and  colored,  were  required  to  be  "employed"  in 
order  to  become  entitled  to  the  rations  allowed  by  the  statute.  Section  14 
provided  that  the  expenses  incurred  in  carrjing  this  act  into  effect  shall  be 
paid  out  of  the  general  appropriation  for  the  army  and  volunteers.  Colored 
men  employed  under  this  act  being  liable  to  perform  military  or  naval 
service,  were  to  receive  rations,  and  he  paid  out  of  the  same  fund  as  other 
soldiers  and  sailors  in  the  same  service.  By  this  act,  for  the  lirst  time  the  Presi- 
dent was  empowered  to  receive  certain  persons  of  African  descent  into  the  ser- 
vice of  the  United  States,  who  were  "  to  be  enrolled  "  in  the  militia ;  they  were 
to  be  organized  under  military  regulations,  and  were  authorised  to  be  received 
into  the  military  service,  to  be  "employed"  on  the  same  duties  as  other 
soldiers ;  in  the  language  of  the  first  section,  "  to  be  employed  in  the  service 
of  the  United  States,"  and  to  be  paid  by  paymasters  out  of  the  general  ap- 
propriation for  the  army  and  volunteers.  The  word  "  employed  "  is  used  by 
the  statute  in  relation  to  the  white  militia  of  the  States,  as  well  as  to  colored 
men  enrolled  under  this  act  i  therefore  the  use  of  that  word  indicates  no  dif- 
ference between  soldiers  of  different  colors  as  to  the  character  of  their  service. 
All  persons  so  employed  were  called  out  under  a  law  of  which  the  title 
itself  plainly  indicated  the  chai'acter  of  the  service  they  were  intended  to  per- 
form. It  was  entitled  "An  Act  to  amend  the  Act  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  suppress  insurrections,  and  repel  invasions, 
approved  February  26,  1795,  and  for  other  purposes."  As  the  enrolment 
of  the  militia  was  required  by  the  first  section  "in  all  cases  to  include  all 
able-bodied  male  citizens  lietween  the  ages  of  eighteen  and  forty-five  years," 
and  as,  by  the  fifteenth  section,  "  all  persons  thus  enrolled  were  to  receive 
the  pay  and  rations  now  allowed  by  law  to  soldiers  according  to  their  re- 
spective grades,  except  that  persons  of  African  descent  were  to  receive 
ten  dollars  per  month,"  it  is  plain  that  this  statute  (of  July  17,  1862,  Chap. 
201)  was  intended  to  regulate,  and  in  terms  too  clear  to  be  easily  misunder- 
stood, did  regulate  and  limit  the  pay  to  be  thereafter  given  to  all  persons, 
whether  white  or  col  d  who  b  Id  become  soldiers  in  the  army.  All 
able-bodied  male  ciO  be  w  I  teen  and  forty-five  years  of  age  were 

to  be  enrolled,  and    II        h  j  f  African  descent  were  to  be  included 

in  the  enrolment.     All  p  h        nrolled  who  should  serve  in  the  army, 

regular  or  voluntee     w  the  pay  and  rations  provided  for  by 

previous  statutes ;  e      p   ng    nlj     h  t  persons  of  African  descent  were  to 
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receive  their  freedom,  if  they  were  slaves,  and  ten  dollars  per  month     nd 
rations ;  while  soldiers  not  of  African  descent  were  to  receive  thirteen  d  11 
per  month  and  rations,  bounty,  &c. 

The  confiscation  act  and  the  militia  act  were  passed  and  approi  d  n  h 
same  day.  It  is  obvious  that  Congress  did  not  intend  that  these  a  h  Id 
be  inconsistent  with  each  other.  They  would  have  been  inconsis  n  f  th 
confiscation  act   he   so   construed   as  to   authorize  the  Presiden  nl 

colored  votimteers  in  the  array.     The  militia  act  required  all  abl    hodi  d 
males  of  African  descent  between  the  ages  of  eighteen  and  forty  fi       y  ai 
to  he  enrolled,  and  when  so  enrolled,  to  be  organized  as  part  of  th    m  1  ta 
forces.     The  confiscation  act  authorized  the  President  to  employ  a       b 
all  persons  of  African  descent  in  such  manner  and  under  such  org     iz 
as  he  might  deem  expedient.     If  the  President  performed  his  d  d 

the  militia  act,  by  enrolling  all  able-bodied  males  of  African  desoen  b  w 
the  ages  of  eighteen  and  forty-five  years,  and  organizing  them  as  [  f  h 
military  forces,  there  could  have  been  no  persons  of  African  descent  capable 
of  becoming  soldiers,  except  those  who  had  been  thus  enrolled.  There  could 
therefore  have  been  no  colored  persons  not  already  enrolled,  or  liable  to  be 
enrolled,  in  the  military  forces,  and  therefore  none  who  could  have  become 
volunteer  soldiers  under  the  confiscation  act,  unless  its  provisions  are  in  con- 
flict with  those  of  the  militia  act,  even  if  the  President  had  invited  or  allowed 
enlistments  under  it.  It  is  not  easy  to  believe  that  Congress  intended  by 
one  act  to  confer  upon  the  President  full  discretionary  power  to  employ  a 
large  number  of  colored  persons  as  soldiers,  and  by  another  act,  passed  the 
same  day,  to  take  that  power  from  him  i  or  to  require  him,  by  one  law,  to 
enroll  all  colored  males  of  the  age  for  military  duty,  and  to  treat  them  as  part 
of  our  military  forces,  and  at  the  same  time,  by  a  second  law,  to  require  or  al- 
low him  to  violate  the  first. 

Whatever  may  have  been  the  extent  of  authority  conferred  by  the 
confiscation  act  upon  the  President  to  "  organize  persons  of  African 
descent  in  such  manner  as  he  might  judge  expedient  for  the  public 
welfare,"  he  did  not  deem  it  lawful  or  expedient  to  allow  any  persons 
of  African  descent  to  be  organized  under  this  act  as  any  part  of  the  mili- 
tary forces  of  the  United  States.  Neither  General  Lane,  who  recruited 
the  first  colored  regiments  in  Kansas,  nor  any  of  those  who  followed  his 
example,  ever  received  any  order,  or  had  authority  from  the  President,  for 
organizing  troops  of  African  descent  under  the  confiscation  act.  Such  regi- 
ments were,  without  exception,  recruited  and  enhsted  under  the  militia  act 
or  acts  for  raising  volunteers  for  the  army  or  navy.  Though  the  militia  act 
limited  the  pay  of  colored  troops  to  ten  dollars  per  month  and  one  ration 
per  day,  and  though  this  inequality  of  pay  at  that  time  between  the  colored 
and  white  soldiers  was  a  subject  of  deep  regret  on  the  part  of  the  author 
and  of  many  others  who  frft  its  injustice,  yet  to  deny  that  these  persons  of 
African  descent  were  in  fact  enrolled  and  organized  under  the  militia  act,  or 
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to  asBert,  with  a  view  of  avoiding  its  proviBion  limiting  their  pay  to  ten  dol- 
lars, that  they  were  enlisted  as  volunteers  under  the  confiscation  act,  would 
be  not  only  a  violation  of  the  plain  meaning  of  the  laws  themBelvea,  but 
would  require  us  to  falsify  the  official  records  of  the  War  Department,  which 
show  that  in  truth  no  enlistment  in  the  volunteer  service  under  or  hy  author- 
ity of  the  confiscation  act  was  ever  made.  If  the  President  had  the  power  to 
receive  recruits  under  that  act,  be  never  used  it ;  and  no  person  of  African 
descent  can  truthfully  assert  that  be  was  ever  enlisted  as  a  soldier  under  it. 
Prior  to  1863,  persons  of  African  descent  could  become  a  part  of  the  mil- 
itary forces  of  the  United  States  only  hy  virtue  of  the  act  of  July  17,  1862, 
Chap.  201. 

The  use  actually  made  by  the  President  of  the  powers  conferred  on  him 
hy  the  two  acts  of  July  17,  1862,  Chap.  195  and  201,  was  such,  that  none  but 
laborers  were  ever  employed  under  the  former ;  colored  soldiers  were  em- 
ployed only  under  the  latter.  If  enlisted  under  the  militia  act,  colored 
soldiers  were  entitled  only  to  ten  dollars  per  month  and  rations.  To  make 
out  that  volunteers  of  African  desent  were  entitled  to  higher  pay  than  this 
statute  provided  for,  it  was  necessary  to  show  that  they  were  not  enlisted 
under  the  authority  of  that  act.  And  as  tliey  claimed  to  have  entered  the 
military  service  under  one  of  the  acts  of  July  17,  1862,  they  were  obliged 
to  argue  that  the  militia  act  was  not  intended  to  raise  militiamen,  but  was 
intended  to  authorize  the  President  to  hire  laborers,  while  the  confiscation 
act,  as  they  argued,  authorized  him  to  raise  volunteers  —  a  militia  act  to 
authorize  the  employment  of  men,  women,  and  children  as  laborers,  and  a 
confiscation  act  to  raise  militia.  They  were  doubtless  not  aware  that  while, 
in  truth,  no  colored  person  was  ever  employed  or  enlisted  as  a  soldier  under 
that  act,  if  such  enlistment  or  employment  had  occurred,  there  was  no  provis- 
ion of  law,  and  no  appropriation  of  Congress,  by  which  it  would  have  been 
possible  to  draw  a  dollar  out  of  the  treasury  for  their  payment. 

If  the  confiscation  act  gave  the  President  power  to  enlist  colored  men  in 
the  army,  it  would  still  he  necessary  to  show  that  the  President  used  his 
power,  and  actually  permitted  such  enlistments,  before  any  claim  for  pay 
could  he  made  by  reason  of  such  enlistment,  even  if  the  act  hid  provided  for 
any  payment.  It  will  be  instructive  to  see  how  the  authority  conferred  hy  this 
act  was  in  fact  used,  in  order  to  ascertain  what  was  the  contemporaneous 
construction  of  that  power  by  the  one  upon  whom  it  was  coniened 

On  the  17th  of  July,  1862,  as  previously  stated,  two  acts  were  approved 
one  of  which  authorized  the  President  to  employ  and  use,  in  such  manner  as 
he  should  judge  best,  as  many  persons  of  African  descent  os  he  might  think 
proper  for  the  suppression  of  the  rebellion.  What  was  the  manner  of  em- 
ploying these  persons  of  African  descent  adopted  by  the  President  under  the 
confiscation  act  of  July  17,  Chap.  195? 

On  the  22d  July,  1862,  the  President,  in  carrying  out  the  provisions  of 
this  law,  issued  the  following  General  Orders,  No,  109,  which  directed. 
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II.  "  That  the  mUitary  and  the  naval  commanders  should  employ  as 
laborere,  within  and  from  said  States,  Virginia,  South  Carolina,  Georgia, 
Florida,  Alabama,  Mississippi,  Louisiana,  Texas,  and  Arkansas,  so  many 
persons  of  African  descent  as  can  be  adyantageousljj  used  for  military  and 
naval  purposes,  giving  them  reasonable  wages  for  their  labor." 

III.  "  That  accurate  accounts  be  kept  both  of  property  and  labor  of  Afri- 
cans, in  order  to  settle  accounts  justly," 

This  order  is  strictly  confined  to  the  employment  of  "  laborers,"  only,  from 
end  within  the  rebellious  States.  Under  that  order,  "  laborers  "  have  been 
employed  and  paid  for  service  in  camps,  forts,  &c.,  &c. ;  but  no  persons  have 
been,  or  could  be,  so  employed  as  soldiers,  for  it  is  confined  exclusively  to 
laborers  for  wages.  Their  accounts  for  work  and  labor  done  were  to  be 
"  accurately  kept "  and  "  justl  ttl  d  "  Th  'r  property  accounts  were  also 
to  be  included.  Females,  wh  1  fan  1  of  men,  women,  and  children,  might 
be,  and  in  fact  were,  emploj  d  t  in  1 1  j  r  naval  purposes,  in  menial 
labor,  in  forts,  camps,  and  h         It    h     President  had  deemed  these 

persona  ao  employed  soldiers  nd  nt  1  d  t  full  bounty,  pay,  and  rations, 
incluiUng  pensions,  &c,,  he  w  uld  n  t,  nd  Id  not,  have  issued  the  fore~ 
going  order,  but  would  have  qu  d  nl  tm  nt  and  other  military  proceed- 
ings, and  they  would  have  been  regularly  paid  by  paymasters  out  of  money  in 
the  treasury ;  but,  on  the  contrary,  he  construed  the  law  as  applicable  to  labor- 
ers only,  and  confined  his  exercise  of  power  under  that  law  solely  to  the  recep- 
tion of  laborers,  and  to  their  payment  as  such,  and  did  not  include  soldiers. 
If  a  law  authorizes  the  President  to  emi^oy  certain  persons  at  his  discretiou, 
no  one  can  enter  the  service  of  the  country  under  that  law  without  being 
authorized  to  enter  it  by  him ;  and  as  he  has  given  no  authority  to  any 
person  to  enlist  as  a  soldier  under  that  act,  no  one  can  have  entered  the 
service  as  a  soldier  under  tiiat  law.  No  slave  or  colored  person  can 
therefore  lawfully  set  up  a  claim  to  payment  under  the  law  of  1861,  or  any 
other  law,  as  a  soldier,  by  assuming  that  he  was  accepted  into  the  military 
service  by  any  act  of  the  President  under  authority  of  the  statute  of  July  17, 
1862,  Chap.  195.  No  person  has  in  fact  ever  been  received  as  a  soldier  under 
that  act.     (Seu  Eecords  of  Adjutant  General's  Office,  War  Department.) 

On  the  other  hand,  soon  aflfr  the  passage  of  the  militia  act  of  July  17, 
186'2,  Chap.  201,  which  expressly  authorized  the  raising  of  colored  troops,  the 
President  exercised  the  power  conferred  on  him  by  that  act,  and  authorized 
General  Lane,  senator  from  Kansas,  to  raise  one  or  more  brigades  of  volunteer 
in&ntry,  without  limiting  him  as  to  the  color  of  the  troops  to  be  raised. 

The  following  is  the  order :  — 

War  Depautment,  Washington  City,  I 
July  22,  1862.      ( 
Hon.  James  H.  Lane,  Kansas. 

Sia ;  You  are  hereby  notified  that  jou  have  been  appointed  by  the  Secre- 


:ary  of  War  conmiissioner  for  recruiting  in  the  department  of  Kansas. 
You  are  requested  to  proceed  forthwith  to  raise  and  organize 


ab,Google 


N0TE3   TO    THE   FOETT-THIBD    EDITION.  489 

brigades  of  Yoluiiteer  infantry,  to  be  mustered  into  the  service  of  the  United 
States  for  three  years,  or  during  the  war. 

For  this  purpose  ftill  authority  is  hereby  conferred  upon  you  to  establish 
camps  and  provide  for  the  maintenance  of  disciptiae  and  the  supply  of  the 
troops  with  the  munitions  of  war. 

On  yoiir  requisition  the  commanding  general  of  the  department  will  issue 
supplies  of  arms  and  accoutrements,  clothing,  carnp  equipage,  and  subsists 
ence.  Transportation  for  recruits  and  recruiting  officers  will  be  furnished  on 
your  requisition  or  refunded  on  vouchers  in  the  usual  form,  accompanied  by 
your  order  directing  the  movement. 

It  is  recommended  that  the  provisions  of  General  Order  No.  7§,  current 
series,  be  followed  as  far  as  possible  in  organizing  companies,  to  the  end 
that  muster  rolls  may  be  uniform  and  authentic.  This  is  necessary  in  order 
to  secure  justice  to  the  soldier  and  prevent  confusion  in  accounts  and  loss  to 
the  government. 

In  performing  these  duties  you  ate  authorized  to  visit  such  places  within 
the  department  of  Kansas  as  may  be  necessary,  for  which  purpose  transpor- 
tation will  be  famished  you  by  the  commanding  general  on  your  requisition, 
or  the  cost  of  the  same  will  be  reimbursed  by  the  Secretary  of  War  from  the 
army  contii^nt  fund. 

You  will  be  expected  to  report  frequently  to  this  department  the  progress 
and  prospect  of  the  work,  and  to  make  any  suggestion  that  may  occur  to  you 
from  time  to  time  as  useful  in  facilitating  its  accomplishment. 

This  appointmentmaybe  revoked  at  the  pleasure  of  the  Secretary  of  War 

(Signed) 

jsng.  uen.  ana  A.  A.  u. 
(Official.) 
THOMis  M.  Vincent, 

Assistant  Adjutant  General. 

Senator  Lane,  of  Kansas,  by  virtue  of  this  order,  proceeded  to  rwse  one 
or  more  regiments  of  colored  soldiers  as  volunteers,  as  he  has  personally  in- 
formed the  author,  under  the  provisions  of  the  act  of  Jniy  17,  1862  (Chap. 
201).  These  colored  volunteers  entered  the  service  under  that  act,  and  have 
been  paid  as  soldiers,  in  accordance  with  an  opinion  of  the  Solicitor  of  the 
War  Department,  which  received  the  sanction  of  General  Lane,  ten  dollars 
per  month  and  one  ration  per  day  from  that  time  to  the  time  of  their  dis- 

The  following  is  extracted  from  the  records  of  the  War  Department ;  — 

Adjutant  Geneeal's  Office,       { 
Washington,  D.  C,  May  30,  1863.  J 
Indorsement  on  letter  of  Hon.  J.  H.  Lane,  U.  8.  S.,  dated  Washington, 
D.  C,  Mav  27, 1863  (K.  258,  V.  S.).    Requests  that  the  first  regiment  Kan- 
sas colored  volunteers  be  paid,  &c. 

Respectfully  referred  to  the  Paymaster  General,  in  order  that  these  troops 
may  be  paid  under  Section  15  of  tne  act  approved  July  17, 1863  (Chap.  201), 
(G.  0.  91,  1862). 

By  order  of  the  Secretary  of  War, 
(Signed)  I'homab  M.  Vincent, 

Assistant  Adjutant  General. 
(Official  Copy.) 

62 
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From  the  foregoing  facts  it  is  seen   h        li           P  d        Li            w       r 

was  not  Bulhorized   to   enlist  colored        d              d  h                              he 

coiifiHcation  act,  as  contended  by  som     he      d  k                 h 

enlistments.     Tbe   claim   of  certain             d        d  p                         e 

ground  that  they  were  enlisted  under   h  hown  b                       o 

he  absolutely  without  foundation.  T  pjolch  1  thP  dt 
mmt  have  been  so  misled  as  to  assum                       ts  wh   h       pre  naUy 

knew  had  no  existence.   The  only  usehPd  rad         hw 

of  employing  persons  of  African  desoe                   d  m  h     h         fi 

ton  act  (Chap   195)  was  to  employ  th  m          h  wag               ted 

in   his   general   order  above  eite^i   wh            d        h     pois  d 

him  by   the   mihiia   act  as   in  the  c              G  L               gim          h 

caused  colored  persons  to  be  enrolled                p  d  paid         d 

per   month  is  roilit  a.     B\  reason  of  hia  d         h          dm  m    ra 

tion  of  the  law  8  on  this  subject,  he  wa          p  b         d 

The  lecords  of  the  Adjutant  Gene  ffi         n    h      V      D  m 

show  that  no  colored  persons  were  adm      d  h    m 

diers  until  after  the  passage  of  the  act  of  July  17,  1S62  (Chap.  201).  No  en- 
hatments  of  colored  fioldiers  had  been  made  prior  to  that  date,  under  the  pro- 
viaions  of  either  of  the  preceding  acts  of  Congress  for  the  volunteer  or 
regular  aimy  Yet  at  one  time  during  the  war,  the  question  was  raised  by 
some  of  the  friends  of  colored  troops,  whether  persons  of  African  deacent, 
who  enlisted  as  \  olunteers  subsequently  to  the  passage  of  the  act  of  July,  1862, 
which  provided  for  pajing  them  ten  dollars  per  month  and  rations,  might  not 
in  some  way  escape  from  this  limitation  of  their  pay,  and  entitle  themselves 
to  the  same  pay,  rations,  and  bounty  as  white  volunteers  ?  There  was  then 
no  law  of  CiMigress  by  which  such  persons  could  enter  the  service  of  the 
United  States  as  soldiers  in  the  army  except  under  one  of  the  two  acts  of 
July  17,  1862  (Chap.  195  or  Chap.  201).  If  colored  persons  were  employed 
under  the  power  conferred  in  Chap.  201,  the  amount  to  be  paid  soldiers  for 
military  service  was,  in  express  language,  limited  to  ten  dollars  pet  month 
and  rations.  The  only  way  of  avoiding  the  efiect  of  this  statute  was  to  claim 
that  colored  men  had  enlisted  as  soldiers  under  the  confiscation  act  of  July 
17,  1862  (Chap.  195).  Unfortunately  this  claim  was  not  founded  in  fact,  but 
quite  the  contrary,  as  was  well  known  to  those  who  had  access  to  the  records 
of  the  Adjutant  General'a  office  in  the  War  Department.  If  that  claim  had 
been  founded  in  fact,  there  was  no  law  of  Congress  which  provided  for  pay  or 
bountyto  persons  employed  by  the  President  under  that  act;  and  the  Treasury 
Department  could  not,  and  the  author  had  reason  to  believe  did  not,  deem 
itself  authorized  to  pay  any  money  out  of  the  public  funds  for  such  service,  no 
appropriation  having  been  niade  for  that  purpose.  If  the  colored  soldiers  had 
not  enlisted  under  the  act  of  1862  (Chap.  201),  they  would  have  bad  no  claim, 
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under  any  statnte,  against  the  government  for  payment  tor  their  serrices,  nor 
would  they  have  bad  a  claim  to  the  freedom  of  themselves  and  of  their  families, 
as  provided  for  in  this  acC  It  was  the  denial  of  the  unfounded  claim,  set  up 
in  behalf  of  the  colored  soldiers,  and  the  reeogniUon  of  their  real  claims 
against  the  government  (under  Chap.  201),  that  enabled  the  colored  sol- 
diers to  secure  by  law  the  amount  of  pay  allowed  them  by  that  statute,  and 
the  freedom  of  theniEelves  and  of  their  families. 

Some  of  the  friends  of  the  colored  volunteers  entertained  at  one  time  an 
idea  that  if  the  President  had  employed  persons  of  African  descent  under 
the  authority  conferred  on  him  by  the  confiscation  act  of  1862  (Chap.  195), 
they  might  be  supposed  or  assumed  to  have  enlisted  under  one  of  the  prior 
acts  for  calling  out  volunteers ;  but  no  such  idea  is  sanctioned  by  those  who 
are  acquainted  with  the  military  statutes  of  the  United  Stales ;  and  if  there 
were  nothing  in  the  law  against  such  a  supposition  or  assumption,  the  fact,  as 
recorded  in  the  Adjutant  General's  office,  is,  that  no  such  enlistments  were 
ever  made,  and  therefore  no  money  could  be  lawfully  paid  out  of  the  treas- 
ury upon  an  assumption  of  u  fact  known  by  every  oflicev  in  the  War  De- 
partment to  be  without  foundation. 

An  opinion  of  the  iate  Attorney  General  Bates  is  not  in  accordance  with 
the  views  here  expressed  in  relation  to  the  ttue  meaning  of  the  two  acts  of 
July  17,  1862.  He  argues  to  show  that  the  confiscation  act  was  intended  to 
authorize  the  raisingof  volunteer  militia  i  and  the  militia  act  was  to  authorize 
the  enrolment,  organization,  and  use  of  laborers  and  servants.  He  also  as- 
sumes the  fact  that  soldiers  were  enlisted  under  the  authority  of  the  confisca- 
tion act.  I'he  first  of  these  propositions  has  been  shown  to  be  not  in  accord- 
ance with  the  true  meaning  of  Congress  in  passing  the  act,  and  the  second  is 
not  in  accordance  with  the  truth.  He  also  stales,  as  the  foundation  of  his 
opinion,  that  there  was  nothing  in  the  laws  of  the  United  States  prior  to  the 
acts  of  July  17,  1862,  which  prevented  colored  persons  from  enlisting  in  the 
military  service  of  the  United  States,  and  as  confirmation  of  this  statement  has 
cited  what  he  supposed  were  ^11  the  statutes  of  importance  on  that  subject. 
Unfortunately  he  has  overlooked,  in  his  researches,  the  act  of  Congress  of 
April  24,  1816  (Chap.  69,  Sect.  9),  which  gives  the  rules  and  regulations  of 
the  War  Department  the  force  of  law,  as  decided  by  the  Supreme  Court  (4 
How.  117),  and  the  army  regulations  of  August  10,  1861  (Art.  929),  and  the 
act  of  Congress  of  May  8,  1792  (1  United  States  Statutes,  271),*  well  known 
as"thefoundationof  the  military  system  of  the  United  States,"  f  all  of  which 
have  been  cited  in  this  note.  His  opinion  shows  that  he  was  not  aware  of  the 
facts  as  to  enlistments  recorded  in  the  War  Department,  nor  the  genera! 
orders  of  President  Lincoln  above  quoted.  If  these  facts  and  these  acts  of 
Congress,  the  decisions  of  the  Supreme  Court  and  the  President's  orders,  had 
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been  called  to  his  attention,  or  if  he  had  attended  the  debates  in  Congress 
while  tlie  two  acts  of  July  17,  1S62,  were  under  discussion  (quoted  in  the 
Appendix,  pp.  494-507),  it  is  believed  that  no  one  would  have  seen,  mote 
readily  than  himself,  the  error  in  law  and  the  mistake  of  facts  on  which  his 
opinion  was  founded. 

On  the  25th  of  August,  1862,  the  Secretary  of  War  wrote  a  letter  of 
instructions  to  Bngadier  General  Saston,  which  authorized  hira  to  organize 
in  South  Carolina  a  number  of  laboring  foreee  not  exceeding  fifty  thousand, 
to  he  paid  from  five  to  eight  dollars  per  month;  also  to  receive  into  the 
service  of  the  United  States  such  number  of  volunteers  of  African  descent  as 
he  might  deem  expedient,  not  exceeding  five  thousand  in  all ;  to  detail  officers 
to  instruct  them  in  military  drill,  discipline,  and  duty,  and  to  command  them. 
"  The  persons  so  received  into  service,  and  their  officers,  to  be  entitled  to 
and  receive  the  same  pay  and  rations  as  are  allowed  by  law  to  volunteers 
in  the  service."  Under  these  instructions  the  First  South  Carolina  Volun- 
teers were  recruited.  Colonel  T.  W.  Higginson,  of  Massachusetts,  command- 
ing; but  the  payment  therein  promised  was  for  a  long  time  withheld,  the 
Secretary  of  War  having  found  that  he  had  exceeded  his  lawful  authority  in 
making  the  promise.  But  it  was  held  by  the  author,  who  was  then  Solicitor 
of  the  War  Department,  that  this  letter  was  a  pledge  of  the  Secretary,  on 
which  these  volunteers  had  relied,  and  that  the  Department  was  bound  in 
good  faith  either  to  discharge  them  from  service,  or  to  pay  them  according 
to  promise.  The  Secretary  did  not  discharge  tkese  soldiers,  but  the  Solicitor 
made  an  immediate  and  tangent  application  to  Congress  for  such  le^slation  as 
would  enable  the  Treasury  Department  to  redeem  that  pledge.  On  the  3d  of 
March,  I860,  an  act  was  passed,  which  (Chap.  79,  Sect.  5)  provides  that 
colored  soldiers  enlisted,  by  Generals  Hunter  and  Saxton,  under  authority  of 
the  Secretary  of  War,  dated  August  25,  1862,  and  which  declared  that  the 
persons  so  received  into  the  service,  aud  their  officers  were  to  be  entitled  to 
and  receive  the  same  pay  and  rations  as  are  allowed  by  law  to  other  volun- 
teers in  the  service,"  and  in  all  other  cases  wh^re  it  should  be  made  to  appear 
to  the  satisfaction  of  the  Secretary  of  War,  that  any  regiment  of  colored 
troops  had  been  mustered  mto  the  service  of  the  United  States  under  any  as- 
surance by  the  Preoideit  or  Secretary  of  War,  that  the  non-commissioned 
officers  and  pruatesof  such  regiment  should  be  paid  the  same  as  other  troops 
of  the  same  arm  of  the  service,  shall  from  the  d  f  h  ir  lis  m 
the  liame  paj   and   allowances  as   are  allowed  b     1  w  h  ] 

m     he   mihtarj    serv  ce       Under   this  law,  th  p     ra     d  h     G      ral 

Sixton    mcluding  the   First  South   Carolina  \   1  i     d     ■«  d 

thus  the  pledf,e  of  Secretary  Stanton  was  fai  1  f  llj  ho  gh        dil 

redeemed 

Of  all  the  officers  connected  with  the  War  D  p      n  m  d     f    m 

the  begmmng  of  the  rehelhon,  more  energetic  and   fl         1   ff  d 
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colored  troops  into  the  military  service  than  the  Assistant  Secretary  of 
War,  Hon.  Peter  H.  Watson.  His  disinterested,  patriotic,  and  invalu- 
able services  to  the  country  are  none  the  less  honorable  because  his  extreme 
modesty  has  prevented  their  becoming  generally  known  to  the  public. 
Whenever  a  history  of  the  War  Department,  during  President  Lincoln's 
administration,  shall  be  truthfully  written,  no  name  will  be  recorded  of  purer 
lustre  than  that  of  him  who  was  the  fearless  mentor  and  the  trusted  friend 
of  Secretary  Stanton. 

Debates  i 

The  debates  in  Congress  upon  the  confiscation  act  and  the  militia  act ; 
the  explanations  of  their  respective  authors ;  the  various  amendments  which 
were  proposed,  and  accepted  or  rejected ;  the  language  finally  adopted, 
defining  the  character  of  the  service  to  which  colored  men  were  to  be  intro- 
duced i  and  the  discussion,  in  the  speeches  of  several  leading  senators,  upon 
the  phraseology  finally  adopted,  will  place  the  true  meaning  of  Congress,  in 
passing  both  of  these  acts,  beyond  any  question  or  doubt,  and  will  show 
that  the  militia  act  was  intended  to  provide  for  raising  militia-men. 

A  review  of  the  remarks  made  by  the  members  of  the  Senate  and  House, 
including  those  of  the  persona  who  introduced  and  proposed  these  acts 
above  cited,  will  show  how  earnest  was  the  contest  which  resulted  in 
introducing  colored  soldiers  into  our  military  service,  and  will  also  make  it 
clear  that  the  confiscation  act,  July  17,  1862  (Chap.  193),  so  far  as  it  related 
to  the  use  of  colored  persons  and  slaves,  was  not  intended  to  make  them  a 
part  of  the  oi^anized  military  forces  of  the  United  States,  for  the  purpose 
of  fighting  the  enemy,  nor  will  any  person  who  reads  these  debates  be 
likely  to  doubt  that  the  act  to  amend  the  militia  act  of  l'(93,  so  far  as  it 
relates  to  slaves  and  negroes,  was  designed  to  introduce  negro  soldiers  into 
the  military  service  as  part  of  the  national  forces. 

It  is  not  to  be  supposed  that  Congress  passed  two  acts  {a  confiscation  act 
and  a  militia  act)  on  the  same  day,  for  the  same  purpose,  and  it  must  be 
presumed  that  each  act  has  its  proper  object,  and  that  each  sought  to  accom- 
plish something  not  accomplished  by  the  other.  Which,  then,  of  these  two 
acts  was  intended  to  raise  soldiers  to  fight  battles,  and  which  was  intended  to 
employ  laborers  to  hold  forts  in  hot  climates,  carry  burdens,  dig  trenches, 
groom  horses,  cook,  wash,  black  boots,  and  wait  on  tables  ?  Was  the  con- 
fiscation act  intended  to  make  soldiers ;  and  the  militia  act  to  enroll  and 
discipline  waiters,  servants,  &c.  ?  or  was  the  militia  act  intended  to  make 
miliiia-men  of  colored  volunteers  ? 

A  review  of  the  history  of  these  two  bills  in  Congress,  of  their  objects  aa 
explained  by  their  authors,  of  the  objections  made  and  amendments  offered, 
will  remove  all  doubt,  if  any  has  existed,  as  to  the  true  meaning  of  these 
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acts,  and  will  show  conclusively,  as  understood  by  the  members  of  the  legis- 
lature generally,  when  these  acts  were  passed,  viz.,  July  17,  1862,  — 

1.  That  no  colored  men  were  then  in  the  military  service  of  the  United 
Slates  as  enlisted  soldiers. 

2.  That  they  had  been  excluded  by  law  from  the  militia  and  from  the 

3.  That  one  of  these  acts  (Chap.  195)  was  to  empower  the  President  to 
employ  laborers. 

4.  That  the  other  of  these  acts  (Chap.  201)  was  to  empower  him  to  niiake 
colored  men  soldiers,  providing  for  their  pay  ten  dollars  per  month. 

The  Debates  in  Congress  on  the  Acts  of  July,  1862. 
In  1861  no  attempt  appears  to  have  been  made  to  legalize  the  employ- 
ment of  negroes  as  soldiers.  The  first  bill  which  gave  power  to  the  Presi- 
dent to  make  use  of  colored  persons,  in  any  way,  for  the  suppression  of  the 
rebellion,  was  that  which  was  reported  by  Mr,  Senator  Clarke,  May  14,  1862, 
from  the  select  committee  on  confiscation.  (S.,  No.  310.)  The  title  of  this 
bill  was  "  to  suppress  insurrection,  punish  treason  and  rebelhon,  and  for 
other  puri>oses."  (Globe,  p.  2112.)  On  the  16th  of  May  it  was  taken  up 
for  consideration  in  committee  of  the  whole  (Globe,  p.  2165),  and  it  con- 
tained, in  the  identical  words  as  passed  in  the  statute  July  17,  1862  (Chap. 
195),  the  clause  relating  to  the  "  employment  of  p  f  Af  d    ee  t 

The   discussion  was   continued  on  the  19th  of  M  j      h  m  t        w 

made  by  Senator  Powell  to  strike  out  that  secti  1  t    g  t     th         pi  > 

ment  of  persons  of  African  descent ;  and  the  m  t       w      1    I  bj  t      f 

yeas  11,  nays  25.     During  the  discussion,  Senato    H     d  p         d 

objection  to  arming  or  to  employing  negroes,      dhgdhtth  f 

them  was  an  act  of  cruelty.     Senator  Clarke  pi  th     m 

and  intent  of  this  clause  of  the  proposed  statute        d  — 

The   oomraittee   did  not  adopt  that  provisio     h    tih        1  w  th     t 
Bidevation,  nor  unadvisedly.    They  adopted  it  del  b      t  Ij      II   y  d      d 

it  carefully.     They  amended  the  proposition  fir     p    p       1       d      d  d 

to  put  it  in  such  a  shape  as  would   be  satisfact    }t     th     co     tj     fth 
could  do  it  i  and  I  beg  the  senator  to  conside      h     p     t  wb    h  w 

are.  The  summer  is  coming ;  our  troops  are  in  a  hot  climate ;  they  are  in 
a  warm  latitude.  It  is  reported  that  already  one  or  two  cases  of  yellow  fever 
have  appeared  in  New  Orleans.  Our  men  are  to  die  here  like  sheep  and 
dogs,  and  that  is  what  the  rebels  are  aiming  at.  Are  your  prejudices  to 
stand  in  our  way,  when  we  see  our  sons  and  brothers  rotting  there,  to  pre- 
vent us  employing  Africans,  who  can  stand  that  cEmate,  in  order  to  preserve 
the  lives  of  our  kmdred  ?  and  are  we  then  to  be  accused  of  barbarity  ?  Oui 
humanity  is  such  that  we  want  the  while  man  out  of  that  climate,  where  he  can- 
not stay  without  certain  death,  and  put  in  a  man  who  can  stay,  and  who  will  be 
loyal ;  and  I  hope  it  is  no  offence  to  humanity ,  nor  to  Christiamty  either,  to  do  it. 

We  do  not  desire  to  arm  the  negro  universally.     We  desire  to  take  as 
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many  of  them  as  may  be  necessary,  in  the  judgment  of  the  President,  — and 
he  is  a  humane  man.  —  and  put  them  into  these  forliflcations,  and  into  these 
cities,  and  hold  them  from  the  rebels.  If  we  did  not  do  that,  what  would  be 
the  case?  Down  in  New  Orleans,  when  our  men  were  cut  down  with 
disease,  and  lylne  in  the  hospitals,  and  could  not  raise  a  gun  or  lift  a 
sword,  these  rebels  would  sweep  in  upon  them;  the  whole  force  would  he 
swept  away,  and  we  should  have  all  this  work  to  do  over  again.  Let  us 
take  the  men  who  can  bear  the  climate.  Having  accompUshed  our  purpose 
in  securing  these  places,  let  us  hold  them.  Let  us  show  these  people,  when 
they  threaten  that  they  will  draw  us  into  that  climate,  and  our  men  shall 
die,  that  we  have  a  way  to  meet  it;  we  can  employ  those  who  can  stand  the 
climate,  and  preserve  our  own  brothers  and  our  own  sons. 

Me.  Henderson.  ...  I  wish  merely  to  suggest  to  the  senator,  in 
all  kindness,  —  and  I  do  it,  knowing,  I  believe,  what  I  am  saying,  —  that  if  we 
have  to  trust,  to  put  down  this  rebellion,  to  the  negroes  of  the  cotton 
States,  we  never  shall  put  it  down,  —  never  on  the  face  of  the  earth. 

Mb.  ClaKke Nobody  suggested  that,  and  nobody  proposed  it. 

We  propose  to  put  it  down,  and  we  propose  to  hold  it  down  by  the  black 
man,  if  we  cannot  in  any  other  way,  while  the  yellow  fever,  and  disease,  and 
plague  sweep  our  men  away.  We  do  not  propose  to  let  the  rebel  have  as 
ills  ally  the  yellow  fever  and  the  plague  ;  we  propose  to  subdue  even  that, 
and  to  hold  these  places.  We  propose  to  put  it  down  by  the  loyal  men 
and  the  free  citizens  of  the  government ;  but  if  these  rebels  will  resort  to 
that  course  which  makes  it  necessary  for  us  to  do  it,  we  have  no  choice,  in 
saving  the  lives  of  our  sons  and  brothers,  but  to  do  it ;  and,  so  help  us  God, 
we  will  try.  —  Olobe,  p.  2200. 

From  these  remarks  it  is  obvious  that  it  was  not  the  intent  of  the  com- 
mittee who  reported  this  bill,  nor  of  the  chairman  of  the  committee,  to 
arm  the  negro  universally,  or  to  trust  to  the  negro  to  put  down  the  rebellion. 
"  Nobody  suggested  that "  —  "  Nobody  proposed  it." 

"  We  propose  to  employ  Africans  in  New  Orleans,  where  our  men  die 
like  sheep  and  dogs  " —  "  to  employ  Africans,  who  can  stand  the  climate, 
in  order  to  preserve  the  lives  of  onr  kindred."  "  We  desire  to  put  them 
into  the  fortifications  and  into  those  cities,  and  hold  them  from  the  rebels." 

"  We  propose  to  put  the  rebellion  down  by  the  loyal  men  and  the  free 
citizens  of  the  government ;  but  if  the  rebels  resort  to  that  course  which 
makes  it  necessary  for  us  to  do  it,  we  have  no  choice,  in  saving  the  lives  of 
our  sons  and  our  brothers,  but  to  do  it." 

The  declaration  of  Mr.  Clarke  was,  therefore,  very  far  from  a  statement 
that  the  object  of  this  11th  secfton  of  the  confiscation  act  was  to  authorize 
the  general  arming  of  the  colored  men,  and  introduction  of  colored  soldiers 
into  the  volunteer  army  of  the  United  States  ;  and  no  further  statement 
appears  to  have  been  made  on  that  point  during  the  remainder  of  the 
session,  and  no  further  objection  was  made  by  any  member  of  the  Senate  or 
House  to  this  section  of  the  confiscation  act,  although  many  members 
were  steadily  opposed  to  arming  the  negroes  as  soldiers. 

The  nest  effort  made  in  that  Congress  was  by  Mr.  Sedgwick,  of  the 
House.     He  attempted,  in  the   House  Committee  on  confiscation,  to  get 
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a  cli  ise  inserted  in  this  confiscation  bill  to  a  ithoi  ze  the  employment 
of  colored  aol  liers  But  th  b  proposal  was  voted  donn  in  the  committee. 
He  had  lea^e  to  propose  such  a  plati  in  the  House  a^  an  amendment  to 
the  report  of  the  committee  He  did  offer  such  a  proposed  amendment, 
Maj  2  1862  ii  the  House  This  amendmeit  mide  t  the  duty  of  every 
commanding  mihtarj  or  Da>al  officer  whose  n  ilitaij  district  shall  embrace 
ai  y  poit  on  of  the  Istates  of  Virginia  iNorth  Carolina  South  Carolina, 
Georgia  Tennessee  Alabama  Louisiana  Florida  lexas  and  Arkansas, 
to  enroll  and  employ  such  loyal  persons  (without  regard  to  color)  in  the  ser- 
vice of  the  United  States,  giving  freedom  to  such  persons,  if  held  as  slaves, 
&c.  This  plan  was  advocated  by  an  able  speech  from  Mr.  Sedgwick.  The 
vote  on  his  amendment  was  taken  on  the  ''6th  of  May  ind  it  was  lost  by 
yeas  32,  nays  1 16       d    m    g  ng   <mi        h  f  the  negro 

as  a  soldier)  were  al  m  w    m  m  d  n   supporters 

of  that   measure.  (3    B      p    2  h       8  une,   1862, 

Senator   Hale     ask  d  by  m  uce   a   bill 

(No.   357)  "  tonoe      ng  m  h  btrv  the  United 

States." 

It  provided  that  Wh  h  p  b  q  her  enlist- 
ments of  recruit  h  h  ou  nteers,  the 
President  shall  iss  h  p  lam  h  p  p  Un  ted  States, 
inviting  enlistmen  m  h  pe  p  di  1  r, 
or  condition ;  that  rj  wh  hall  U  d  b  d  he 
military  service  shall  be  mm  di  db  tey  malllmf 
service,  except  tha  whhh  bmhmlftob  hli  d 
that  eveiT  person  b  d  wh  1  m  1  y 
service  of  the  Un  d  tota  e  h  b  d  al  w  g  b  d 
privileges  allowed  b    law                    di                 d  h       m 

This  bill  was  ref       d        h       m  m    ta       ff  u-      If  he  law  then 

authorized  the  en      m  n  g  h     w  p       ct  brought  for- 

ward by  Senator  H  Thbd  p  0  Hh       July,  1862, 

near  the  end  of  the  session,  Senator  Wilson,  by  direction  of  the  committee 
on  militarj  aflairs,  introduced  a  bill  (No.  384)  to  "  amend  the  act  calling 
forth  the  mihtia  to  execute  the  laws  of  the  Union,  suppress  insurrection, 
and  repel  imasion;  approved  February  28  1795"  (Globe  p  3178)  On 
the  9th  of  Juh  Senator  King  was  instructed  bi  the  committee  on  mih 
tarj  affans  to  report  a  b  11  (No  386)  to  pio\ide  for  recen  ng  into  the 
Ber\ice  of  the  United  States  persons  of  \fiican  descent  for  work  on  m 
trenchments  and  other  war  services  (Olobf  p  3188  )  Ihe  same  day 
Senator  Wdson  s  bdl  (No  )84)  was  ciUed  up  Senator  Gnmes  (Olobe 
p  3198)  moied  an  amendment  whereby  colored  men  could  be  called 
into  serMce  in  the  same  way  as  white  men  ind  all  should  alike  recene 
the  pay  and  raUons  of  soldiers   as   now  allowed  bi  law  according  to  their 
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Mr.  S  ulsbtibt  If  aijtbing  fiaa  contributed  more  than  an - 

)h        olid         ewhhh        fU  wed  the  Federal  arms,  it  has  been, 

m    judgm  n        e  p  t      t  mpt  to  bring  about  tbe  state  of  affairs 

on  mp  a  d  by  h  s  ni  dm  t.  I  vould  have  been  utterly  impossible, 
1  d   h  b    n      ally  p  t  d  f     tbe  maintenance  of  the  Constitution, 

10       fa  h        made  d     h  oration  of  the   Union  as  it  was,  for 

How  this  Union  to  be  dissolved.  The 
I  the  South  would  hare  risen  up  and 
he  F  d    al  U  h     Id  b    preserved,  and  the  Federal  Constitu- 

tion maintamed.  But  no  sooner  are  we  engaged  in  civil  war,  notwithstand- 
ing the  administration  and  Congress  announced  that  the  object  should  be 
simply  for  the  preservation  of  the  Constitution  and  the  restoration  of  the 
Union,  than  an  attempt  is  made  on  every  occasion  to  change  the  character 
of  the  war,  and  to  elevate  the  miserable  nigger,  not  only  to  political  rights, 
but  to  put  him  in  your  army,  and  to  put  him  in  your  navy.  And  while  this 
policy  19  pursued  the  Union  will  never  be  restored,  because  you  can  have  no 
Union  without  the  preservation  of  the  Constitution. 

But,  sir,  I  will  not  detain  the  Senate  with  any  remarks.  I  have  said 
enough  on  this  subject  in  the  present  Congress.  I  have  a  right,  however, 
as  a  representative  of  a  State  which  1  expect  always  to  remain  in  this  Union, 
to  see  the  Constitution  of  my  country  preserved,  and  the  Union,  if  possible, 
restored,  and  to  see  that  this  attempt  which  is  so  persistently  made  for  the 
elevation  of  the  negro  to  the  level  of  the  white  man,  on  all  occasions,  shall 
not  be  accomplished,  at  least  so  far  as  my  vote  can  tend  to  any  such  result. 

Mb.  CablIle.  I  desire  to  inquire  of  the  senator  from  Iowa  if  negroes 
constitute  a  part  of  the  militia  of  his  State.  I  know  they  do  not  constitute 
a  part  of  the  militia  of  the  State  in  which  I  live,  and  I  am  not  aware  that 
they  constitute  a  part  of  the  militia  of  any  State  in  this  Union.  The  Presi- 
dent has  tbe  power  to  call  out  the  militia  of  the  States  to  suppress  insur- 
rection, and  he  is  made  commander-in-chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  States,  when  called  into  the 
actual  service  of  the  United  States.  As  I  caught  the  reading  of  the  amend- 
ment, it  provides  for  enrolling,  as  a  part  of  the  militia,  the  negroes  of  the 
eountiy.  Now,  sir,  who  constitute  the  militia  is  settled  by  the  laws  of  the 
several  States;  *  and  I  hold  that  the  Congress  of  the  United  States  has  no 
power  to  determine  who  shall  compose  the  militia  of  a  State  in  this  Union. 
That  is  a  subject  of  State  regulation,  and  the  power  of  (he  commander-in- 
chief,  the  President  of  the  United  States,  does  not  extend,  under  the  Con- 
stitution, beyond  the  calling  out  of  the  militia  of  the  several  States  ;  and 
the  States  themselves  determine  who  shall  compose  that  militia.  I  am  not 
aware  of  any  State  of  the  Union  — ■  and  I  put  the  inquiry  to  the  senator 
from  Iowa,  for  the  purpose  of  information  —  where  the  negro  constitutes  a 
part  of  the  militia  of  that  State;  and  if  he  does  not,  by  virtue  of  the 
State  laws,  the  Congress  of  the  United  States  surely  has  no  power,  under  the 
Constitution,  to  determine  who  shall  compose  tbe  militia  of  a  State  in  the 
Union.  I  differ  with  the  senator  from  Delaware.  I  do  not  think  it  is  an 
effort  to  elevate  the  negro  to  an  equality  with  the  white  man;  but  the  effect 
of  such  legislation  will  be  to  degrade  the  white  man  to  the  level  of  the 
negro.  — See  Globe,  p.  3198. 

In  a  discussion  which  was  continued  on  the  lOtb  of  July,  Senator  Col- 
laroer  said,  respecting  tbe  bill  (384),  "I  have  not  much  to  nay  about  my 
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cnnfidenee  la  colored  men  making  good  soldiers.  I  do  not  know  imich 
about  it.  I  can  only  say  that  we  did  use  them  in  the  last  war  wilh  Eng- 
land," &c. 

Mb.  Ten  Eyck  moved  to  strike  out  the  words  "  any  aiiiitary  or  naval " 
before  the  word  "service." 

Mb.  King  replied.  We  may  a 
whether  we  are  prepared  to  use 
which  God  has  given  to  it —  the  men  who  are  willing  to  he  used  to  preserve 
it.  I  hope  the  Senate  will  not  strike  out  these  words,  which  might,  hy  con- 
struction, prevent  the  use  of  these  persona  for  military  purposes.  They  are 
now  in  the  navy,  serving  our  guns  there  ;  and  why  should  we  not  be  at  lib- 
erty to  use  them  in  the  army  P  It  has  been  said  that  there  is  no  necessity 
for  the  passage  of  a  bill  of  this  kind ;  that  the  power  exists  fully,  not  only 
for  the  general  purposes  here  described,  but  to  enlist  them  as  soldiers,  and 
that  it  ia  a  matter  of  discretion.  The  difficulty  is  in  the  prejudice  with  which 
a  great  many  minds  take  up  and  contemjilate  this  question.  For  my  part, 
1  am  prepared  to  express  my  opinions  upon  it.  The  President,  in  his  mes- 
sage at  the  beginning  of  the  session,  referred  much  of  all  these  suigects  to 
Congress  for  its  opinion.  Congress  has  heretofore  refrained  from  acting 
on  this  point.  I  should  have  been  prepared  to  act  at  a  much  earlier  day, 
but  I  think  the  time  has  come  when  we  may  at  least  express  our  opinion. 
If  the  senator  from  New  Jersey  persists  in  his  motion,  I  shall  want  a  divis- 
ion on  it.  I  hope  he  will  consent  to  let  the  section  stand  as  it  is,  without 
pressing  his  projiosition. 

Mr.  Ten  Eyck.  My  proposition  is  to  strike  out  the  words  "  any  military 
or  naval"  before  "service,  so  that  it  will  read,  "That  the  President  be, 
and  he  is  hereby,  authorized  to  receive  into  the  service  of  the  United  States, 
for  the  purpose  of  constructing  intrenchmcnts  or  performing  camp  service, 
or  any  other  labor  or  service."  Without  descending  to  particulars,  —  "  any 
other  labor  or  service  for  which  they  may  be  found  competent,  persons  of 
Afiican  descent ;  and  such  jiersons  shall  be  enrolled  and  organized  under 
such  regulations,"  &c. 

Mb.  King.  Our  opinions  are  expressed,  and  our  wishes  accumplished, 
through  a  great  many  modes  of  action  and  forms  of  expression.  The  sena- 
tor states,  as  I  understand,  that  his  object  ia  to  enlarge  the  scope  of  action 
of  these  persons  who  may  be  thus  employed.  In  my  judgment,  the  direct 
effect  is  to  strike  out  these  two  purposes  for  which  these  persons  may  he 
employed  and  used.  There  are  enumerations  of  service,  and,  in  my  opin- 
ion, the  labor  in  the  intrenchments,  the  camp  service,  and  the  various  other 
services  for  which  they  may  be  employed,  ought  to  be  enumerated.  I  think 
they  should  go  into  the  service  to  relieve  our  troops  from  carrying  baggage, 
and  a  great  amount  of  labor  which  is  imposed  on  the  troops.  Our  troops 
should  he  left  free  from  the  performance  of  these  fatiguing  impositions  of 
labor,  that  are  necessary  in  a  camp  and  in  marches,  wherever  it  can  be 
done.  If  that  is  all  these  people  are  wanted  for,  I  am  content ;  but  I  would 
also  expressly  declare  that  they  may  be  used  for  "  military  and  naval  pur- 
poses." That  is  the  question  upon  which  doubts  exist,  and  upon  which 
differences  of  opinion  exist.  Nobody  would  object,  probably,  to  their  cook- 
ing, and  yet  but  a  few  of  them  are  used  in  that  way.  One  of  the  difBculties 
in  this  matter  is,  that  these  persona,  when  they  come  to  our  tents  and  our 
camps  for  their  own  safety  and  security,  —  and  everybody  has  a  right  to 
look  to  that,  —  are  now  uncertain ;  and  we  have  had  no  such  general  decla- 
ration from  any  department  of  the  government  a  
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tainty  to  them  as  to  what  is  to  be  their  future  fate.  I  think  it  is  time  we 
had  said  to  these  people,  who  will  take  up  their  arms,  or  who  will  take  up 
their  shovels  and  spades  and  their  hoes,  or  who  will  buckle  the  knapsacks 
of  our  soldiers  on  their  shoulders,  and  carry  them,  that  they  who  will  come 
to  do  this  service  shall  be  free.  The  tjme  has  come  to  say  that,  or  to  say 
that  it  shall  not  be  so.  Let  ua  be  men,  and  treat  these  people  as  men  ;  and 
let  ua  underatand  where  we  are,  and  what  is  the  decision  of  this  country 
upon  these  subjecls. 

We  have,  in  my  judgment,  nothing  to  fear  from  our  enemies  on  account 
of  the  expression  of  our  views  on  this  point.  All  we  have  to  fear  is  from 
timid  counsels,  that  hesitate  to  pronounce  what  are  really  the  sentiments 
and  opiniona  of  the  country.  The  justice  of  God  must  be  sustained  by  a 
government  and  its  peojile.  or  it  cannot  stand.  What  is  juat  and  right  in 
this  matter  ?  Let  us  not  fear  to  say  it ;  let  us  not  fear  to  proclaim  it ;  let 
us  not  go  behind  any  form  of  wordSj  by  declaring  that  this  thing  is  not 
necessary ;  that  this  power  exists ;  that  it  is  already  in  the  power  of  the 
President  to  do  this.  The  President  has  not  done  it.  I  find  no  fault  with 
him.  I  make  no  complaint,  and  1  should  not  have  made  this  allusion,  ex- 
cepting that  it  is  presented  here  as  an  obstacle  to  an  expression  of  our  sen- 
timent on  the  subject.  If  the  senator  from  New  Jersey  persista  in  this 
amendment,  I  regard  it  as  one  which,  by  its  very  effect  and  construction, 
declares  it  as  the  judgment  of  the  Senate  that  these  mihtary  and  naval  pur- 
poses ought  not  tc  be  enumerated  or  mentioned  among  the  puqioses  for 
which  tbese  persona  may  be  employed.  The  senator  may  put  "  all  other 
services,"  if  he  pleases ;  he  may  put  in  any  words,  enlarging  it  to  his  heart's 
content ;  but  I  do  not  want  to  restrain  it.  —  Globe,  p.  3228. 

Mk.  King.  The  words,  as  the  senator  suggests,  were  modified  by  author- 
ity of  the  mover,  and  not  by  a  vote  of  the  Senate ;  but  that  makes  no  dif- 
ference. It  was  a  change  of  the  original  language  from  the  word  "  war  "  to 
"military  or  naval." 

Mr.  Doolittle.  Of  all  things  I  dislike  ambiguity  in  any  law  passed 
by  Congress.  I  defiire  that  it  shall  state  clearly  what  is  intended,  and  no 
more.  As  to  the  employment  of  either  Indians  or  negroes  in  the  service  of 
the  United  States,  the  course  pursued  by  the  commanders  of  the  rebel  forces 
against  the  government  of  the  United  States,  makes  it  perfectly  justifia- 
bie  in  us  to  employ  them  in  any  capacity  for  which  they  are  competent,  in 
the  progress  of  this  war.  They  hate,  beyond  all  question,  employed  Indian 
savages  as  a  part  of  their  armed  forces.  We  should  be  perfectly  justifiable 
in  authorizing  the  President  to  employ  Indians  against  the  rebels.  So,  too, 
in  relation  to  the  employment  of  negroes.  We  have  been  informed  —  and 
I  think  we  cannot  be  mistaken^  the  traitors  in  arms  against  us  have  em- 
ployed negroes,  cot  only  upon  intrenchments  and  in  camp  service,  but  have 
organized  and  have  put  arms  in  their  hands,  to  shoot  down  our  sons  and 
our  brothers  on  the  field  of  battle.  Su  h  being  the  fact  it  is  "ustifiable  on 
the  part  of  the  government  of  the  United  bj  onorable 

warfare,  to  authorize  the  President,  if       h         dgra  become 

necessary,  to  employ  them,  and  even  to      m   h 

The  further  power  of  arming  them  i  dis  h    President, 

where  it  can  be  most  safely  lodged.     Th  d  me  estent 

in  the  revolution,  and  in  the  last  war        h  G         B   tai  are  em- 

ployed  by  the  wicked  leaders  of  this  r  b  ag  w      While  I 

would  be  the  last  to  sanction  a  departu  m  zed  war- 

fare, we  cannot  be  condemned  in  our  o  ce  be  he  civil- 

ized world,  if  we  employ  the  same  cla  p  figh      g  inst  the 

rebels  which  they  employ  against  us,  & 
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The  motion  to  strike  out  "  atjy  military  or  naval  service,"  was  put,  July 
10,  1862,  and  negatived.     Yeas  11,  nays,  27.—  Globe,  p.  3231. 

Mr.  Saulsboey.  As  the  yeas  nnd  nays  have  been  ordered  on  this  ques- 
tion, I  wish  to  Bay  that  I  shall  decline  voting  on  it,  although  the  amend- 
ment seems  just ;  but  as  it  recognizes  the  employment  of  negroes  in  the 
army  of  the  United  States,  and  as  I  am  opposed  to  the  whole  principle,  I 
cannot  vote  for  the  amendment ;  neither  can  I  vote  for  the  original  propo- 
sition. —  aiobe,  p.  3233. 

Mb.  GfiiMES.  The  necessity  which  esists  for  this  provision  grows  out  of 
the  fact  that  there  is  no  method  of  piling  these  persons  without  the  pas- 
sage of  such  a  law  as  this  ;  and  colored  pei'sons  who  have  been  enrolled  in 
the  military  service  of  the  United  States,  or  in  some  of  the  collateral 
branches  of  the  public  service,  are  being  disbanded,  because  of  the  want  of 

Mb.  Henderson.  That  is  just  the  difficulty.  I  do  not  want  these  slaves 
enrolled  in  tlie  military  service.  1  voted  against  that  proposition.  I  do  not 
want  them  taken  into  the  service  and  used  aa  soldiers  at  all,  I  do  not  be- 
lieve that  they  will  help  you  anv.  That  is  my  opinion  about  it.  I  am  sat- 
isfied that  ihey  will  not.  In  tile  first  place,  they  know  nothing  of  the  use 
of  arms;  and,  in  the  aeeond  place,  if  j-ou  have  to  wait  to  instruct  negroes 
in  the  use  of  arms,  and  in  the  discipline  necessary  to  make  good  soldiers, 
before  you  strike  at  this  rebellion,  let  me  tell  you  the  rebellion  ia  a  success. 
That  ia  all  I  desire  to  say  in  reference  to  that.  Aa  a  question  of  policy,  I 
think  the  matter  is  against  you ;  as  a  question  of  expediency,  I  think  the 
matter  is  against  you. 

But,  sir,  there  are  many  things  they  can  do.  They  can  use  the  spade; 
they  can  use  the  hoe  ;  they  can  use  the  pick ;  and  they  can  drive  wagons. 
For  all  these  matters,  escept  military  service,  it  is  perfectly  competent  now 
for  the  quartermaster's  department  to  take  them.  I  say  I  would  use 
them,  and  require  the  quartermaster's  department,  under  the  general  ap- 
propriation bill,  to  pay  for  their  service  and  labor,  and  I  am  fi-ank  to  say 
the  loyal  slaveholders  will  sustain  me  in  it.  I  would  use  them  wherever  I 
could  use  them  to  put  down  the  rebellion ;  not  as  soldiers,  because  I  be- 
lieve—  I  know  you  differ  with  me  —  that  they  will  do  you  no  good.  I 
believe  that  for  every  good  soldier  you  would  gel  among  them,  you  will 
lose  a  white  man,  who  will  be  driven  off  by  his  prejudices  against  legisla- 
tion of  this  character.  I  may  as  well  be  Crank.  I  may  as  well  tell  vou  what 
I  believe.  I  think  the  day  has  come  when  it  is  absolutely  essential  for  men 
to  talk  out,  and  say  what  they  believe  and  what  they  know  in  reference  to 
this  thing.  These  are  my  opinions.  I  give  them  frankly.  I  am  aware  that 
gentlemen  do  not  agree  with  me. 

Now,  sir,  how  many  negroes  are  yon  going  to  take  ?  How  many  do  you 
want?  This  hill  will  give  you  the  right  to  take  ail  the  slaves.  Suppose  the 
government  makes  a  mistake,  and  gets  the  slave  of  a  loyal  man.  Then,  I 
say  the  loyal  man  ought  to  be  paid  for  the  slave.  It  would  be  wrong  to 
turn  him  loose.  If  it  ia  necessary,  go  and  take  the  slaves  of  loyal  men, 
and  use  them  in  building  fortifications.  They  have  been  so  used,  1  know 
plenty  of  loyal  men  in  Missouri  who  have  taken  their  negroes  and  made 
them  do  service  in  that  way  in  favor  of  the  Union.  Shall  that  make  them 
free  P  Are  you  going  to  legislate  them  free  in  consequence  nf  that  act  ? 
I  say.  No  !  It  is  an  institution  recognized  by  State  law,  and  it  is  not  for  us 
to  tear  down  that  institution  which  has  been  recognized  by  the  people  of 
the  State,  the  only  persons  properly  having  jurisdiction  over  it. 

Now,  how  many  do  you  want?      I  believe  there  are  nearly  four  million 
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slaves  in  the  coiintry.  There  ore  half  a  million  of  them  in  the  non-seceding 
States;  perhaps  not  over  four  hundred  and  twenty-five  thousand.  You 
can  get  just  as  manj  of  them  as  you  want  to  pay  for.  You  can  get  ten 
times  an  many  as  you  want  in  the  seceding  Stales.  You  can  get  all  you 
desire  to  ]>ut  into  the  service  under  this  law ;  or  under  the  law  as  I  propose 
to  amend  it,  you  may  take  the  slaves  of  every  rebel  in  my  own  State.  How 
many  do  you  suppose  the  adoption  of  my  amendment  wifl  exclude  you  from 
taking  ?  Some  gentlemen  say,  Why  not  give  us  the  slaves  of  lojal  men  in 
the  horder  slaveholding  States  P  At  the  first  blush  it  does  look  to  be  a 
matter  of  justice ;  but  how  much  do  you  get  by  itP  Let  me  tell  you,  a  loyal 
man  will  feel  rather  badly  to  have  his  slave  taken  by  the  President  of  the 
United  States,  and  put  into  the  army  by  his  side.  He  may  tolerate  a  great 
deal  better  the  taking  of  the  slave  of  the  rebel,  but  he  will  not  like  to  bave 
his  own  slave  taken  from  home,  when  he  himself  is  fighting  the  battles  of 
the  country  ;  and  nearly  every  man  in  the  border  slaveholding  States  is  so 
engaged.  They  all  have  to  do  it  once  in  a  while.  Nearly  all  of  them  have 
been,"or  ate  now,  in  the  service.  A  loyal  man  in  one  of  those  States  will  dis- 
like very  much  to  have  his  slave,  whom  he  left  at  home  attending  to  his  family, 
brought  into  the  service  ;  and  I  think  the  slave  himself  would  like  it  much 
more  if  you  would  leave  him  at  home,  where  his  master  left  him,  and  where, 
in  ninety-nine  cases  out  of  a  hundred,  he  would  be  better  off  than  if  you 
enlisted  him  and  took  him  away.  That  is  my  opinion,  and  hence  it  is  that  I 
propose  this  amendment;  and  I  hope  it  may  be  adopted.  By  rejecting  my 
amendment  you  will  not  get  one  hundred  slaves,  including  the  old  and 
infirm,  children,  and  everybody  else.  You  have  as  many  slaves  aa  you 
want;  you  have  as  many  persons  of  color  aa  you  desire  throughout  the 
broad  KKpanse  of  these  seceding  States.  —  Globe,  3232. 

Mk.  Lane,  of  Kansas.  I  can  imagine  a  case  like  this,  and  I  think  we 
shall  find  thousands  of  them,  at  the  close  of  this  rebellion,  under  this  law, 
believing  that  it  will  pass.  A  slave  is  enlisted  in  the  service  of  his  country ; 
he  fights  bravely  and  gallantly,  and  I  believe  as  bravely,  as  gallantly,  and  as 
skilfully,  as  the  white  man ;  and  I  take  this  occasion  to  say,  that  the  state- 
ment of  the  senator  from  Missourj,  that  the  slaves  of  Missouri  are  not  used 
to  the  gun,  is  a  mistake,  to  say  the  least  of  it.  The  slaves  that  I  saw  in 
Missouri  were  skilful  in  the  use  of  the  gun,  and  I  had  twelve  hundred  of 
them  at  one  time  within  my  brigade.  But  to  continue  my  illustration ; 
after  this  war  is  over,  a  soldier,  perhaps  coveted  with  scars,  his  mother, 
wife,  and  children  around  him,  —  hnving  escaped,  or  their  masters  escaped 
from  them,  —  are  in  Washington  city.  1  say  that  the  government  that 
would  restore  that  mother,  that  wife,  and  those  children  to  slavery,  after 
that  father  and  husband  has  been  covered  with  wounds  in  defence  of  the 
country,  deserves  to  he  damned.  I  deny  that  this  government  cannot 
take  the  slaves  of  the  loyal  and  the  disloyal,  and  that  they  are  estopped 
from  making  any  use  of  them  that  they  choose  for  the  suppression  of  this 
rebellion ;  and  having  made  use  of  them,  I  say  it  would  be  a  crime  before 
God  to  return  them  to  slavery.  —  Qlobe,  p.  3235. 

Mr.  Hale.  I  would  a  great  deal  rather  meet  that  form  of  question  by 
paying  the  loyal  owner  of  slaves,  or  the  loyal  person  who  claims  to  be  their 
owner,  compensation  for  those  that  might  be  freed  under  the  operation  of 
this  act,  than  to  put  in  such  an  amendment  aa  that.  I  cannot  imagine  a 
human  being  (and  there  are  some  people  fanatical  enough  to  believe  that 
colored  men  are  human  beings) .  in  a  worse  situation  than  you  would  put 
him  in  by  the  operation  of  this  bill,  thus  amended.  You  put  him  into  your 
Federal  army,  and  rely  upon  his  aid  for  success;  and  if  he  thinks  at  all, 
he  must  think  that  his  success  will  be  the  perpetual  enslavement  of  his  wife 
and  children.  —  Olobe,  3249. 
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Mr.  Cowan.  I  think  the  method  proposed  hy  the  senator  from  New 
Hampshire  would  be  a  very  expensive  way  of  "  proeuring  soldiers."  It  ap- 
pears, according  to  his  plan,  that  when  a  negro  slave  enters  your  armv,  either 
as  a  laborer  or  as  a  soldier,  immediately  on  his  performing  service,  fiis  wife, 
his  mother,  and  his  children  are  entitled  to  their  freedom  ;  and  if  they  he- 
long  to  loyal  people,  the  government  will  pay  for  them.  Now  let  us  see  at 
what  cost  we  should  achieve  the  service  of  one  negro  on  this  plan.  He  may 
have  a  mother  j  what  is  she  worth  ?  That  is  the  question.  Put  her  down  at 
five  hundred  dollars,  if  you  please.  He  has  a  wife  ;  what  is  she  worth  ?  Put 
her  down  at  five  hundred  dollars.  He  has  children;  what  are  they  worth ? 
That  will  depend  upon  the  number  he  has,  and  their  ages  and  their  value. 
But  without  counting  the  children,  hei'e  is  one  thousand  dollars  to  be  paid 
aa  a  bounty  over  and  above,  to  "  got  a  negro  soldier  into  the  American 
army."—  Globe,  p.  3249. 

If  the  President  has  refused  to  adopt  the  counsels  of  certain  people  in 
regard  to  arming  the  slaves,  and  all  this  kind  of  thing,  and  they  want  to 
compel  him  into  that  course,  and  to  compel  him  through  the  channels  of 
legislation,  I  would  write  it  down.  I  would  approach  him  at  least  as  a 
man,  and  I  would  not  undertake  to  do  it  under  cover  of  this  kind  of  law.  — 
Globe,  p.  3250. 

Me.  Howe.  .  .  .  The  senator  from  Pennsylvania  says,  if  it  is  desirable 
to  have  the  black  population  in  the  service  of  the  United  States  at  all,  the 
States  organize  their  own  militia,  and  they  may  be  called  into  the  service 
by  the  action  of  the  States  themselves.  Now,  sir,  we  all  know  that  the 
miKtia  of  the  States  do  not  comprise  in  their  organization  the  blacks  of  the 
country.  It  is  the  white  population  alone,  so  for  as  I  know,  in  any  State  of 
the  Union,  who  are  organized  as  militia.  I  am  not  aware  of  a  single  State 
in  which  the  black  popiSation  are  organized  in  the  militia. —  Globe,  p.  3251. 

Mr.  Cowan.  Then  ray  friend  will  aJlow  me  to  ask  him  if  they  are  not 
in  the  militia,  as  the  militia  comes  from  the  States  nhen  we  call  upon  it, 
where  are  these  people  to  go  except  into  tiie  regular  army?  And  I  wish 
to  follow  that  by  this  further  question,  whether  there  ia  any  restriction  now 
on  the  Executive  to  put  them  in  the  regular  army  ?  —  Globe,  p.  3251. 

Mr.  King.  The  senator's  inquiry  shows  that  he  is  not  aware  of  any 
mode  in  which  we  can  get  service  from  these  people  without  some  action  of 
law.  It  is  for  that  very  reason  that  there  is  not  sufficient  provision  of  law 
to  enable  the  astute  and  excellent  lawyer  from  Pennsylvania  to  determine 
how  these  persons  shall  be  got  into  the  service  that  he  asks  me  the  ques- 
tion, because  he  does  not  know  himself.  This  bill  provides  for  bringing  this 
black  population  into  the  service  of  the  United  States,  — not  as  the  militia, 
not  as  the  regular  army,  hut  it  provides  a  special  mode  in  which  they  shall 
come  in  ;  and  it  is  because  of  iJie  peculiar  condition  of  the  country  at  this 
time  that  there  is,  in  my  judgment,  a  special  propriety  in  calling  them  into 
the  service.  Mr.  President,  the  mangled  corpses  of  thousands  of  our  young 
men  sunk  in  the  marshes  of  the  Chickahominy  and  other  localities  in  the 
Southern  States,  cry  to  us  for  some  mode  by  which  those  who  are  to  come 
after  them  shall  be  relieved  from  the  diseases  and  death  which  have  fallen 
upon  them  in  the  defence  of  their  country.  Do  we  not  know  —  is  there  a 
question  about  it  in  the  mind  of  any  man  —  that  the  pestilential  atmosphere 
of  these  low  grounds  and  marshes  is  more  dangerous  to  our  men  than  the 
bullets  and  bayonets  of  the  enemy  ?  In  my  judgment,  there  is  no  danger 
to  this  country  from  bullets  and  bayonets.  These  infamous  insurgent  en- 
emies who  are  now  attempting  to  destroy  the  Constitution  and  the  country, 
rely  upon  the  climatic  influences  as  a  means  of  security.     .     .     . 
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But  it  is  not  to  call  tlie  black  population  from  the  free  States  that  this 
bill  ia  to  provide,  or  is  neceseary.  We  find  in  the  insurgent  States  tbou- 
aanda  and  tena  of  thousands  of  willing,  strong,  hardy  men,  iinxioua  to  serve 
this  country,  and  to  do  what  is  more  dangerous  for  our  men  than  to  fight,  — 
to  dig  in  the  trenches,  to  do  the  labor  of  our  army.  Should  we  refuse  to 
have  that  done  upon  some  question  and  quibble  of  authority  or  of  law,  or 
of  who  may  exercise  this  power?  I  trust  not.  The  whole  scope  and  ob- 
ject of  this  proyiaion  is  to  enable  ua  to  bring  these  people  into  the  service, 
and  to  relieve  the  country,  the  array,  and  us  all  from  this  kind  of  doubt  and 
difficulty  that  the  senator  from  Pennsylvania  himself  has  suggested,  aa  to 
how  this  thing  can  be  done.     This  bill  provides  how  it  shall  be  done. 

Mr.  President,  shall  we  bring  these  people,  in  this  condition  of  things  in 
the  country,  into  the  public  service,  and  not  guarantee  to  them  their  liberty  P 
Why,  air,  we  should  hardly  deserve  their  services,  if  after  they  had  pre- 
served our  rights  and  our  liberties  we  could  return  them  into  slavery.  It 
would  he  unworthy  a  Christian  or  a  pagan  people  to  do  so.  Let  us  meet 
this  question  fairly  and  frankly,  and  say  to  those  who  shall  come  to  our  aid, 
that  they  shall  have  the  benefits  which  the  shedding  of  their  own  blood  se- 
cures to  us,  and  that  it  shall  secure  the  same  to  them.  It  was  so  in  the 
revolution.  Let  us  meet  this  question  Uke  men.  If  thu  Senate  or  the 
countrj'  is  prepared  to  say  that  we  will  not  have  these  services,  let  that  he 
said,  though  it  is  much  against  my  opinion,  but  let  us  understand  this  mat- 
ter. Let  ua  know,  and  let  our  young  men  know,  when  we  are  calling  upon 
them  to  come  into  the  service,  whether  we  are  willing  to  respond  and  give 
them  every  aid  in  our  power  when  we  call  upon  them  to  come  and  meet  the 
double  dangers  of  disease  and  battle.  I  say  it  is  our  highest  duty  to  pro- 
vide every  means  in  our  power  to  protect  them  in  their  health  and  in  their 
comfort,  aa  well  as  in  their  lives  ;  and,  in  my  judgment,  this  bill  is  most 
essential  and  desirable  for  the  safely  and  security  of  the  country. 

Now,  the  question  arises  in  the  case  of  the  negro,  Can  you  put  him  into 
your  army?  Can  you  drill  him  and  discipline  him  so  as  to  make  him  re- 
spect the  laws  of  civilized  warfare,  as  our  people  do,  as  white  people  do? 
Will  he,  in  the  hour  of  victory,  be  clement  ?  Will  he  give  quarter  when 
quarter  is  demanded  ?  Will  he  make  war  upon  women  or  children,  or  will 
he  make  war  only  upon  combatants?  These  are  the  questions.  Then,  the 
nest  difficulty  which  occurs  is,  Who  shall  decide  that  question  P  In  whose 
hands  is  It  to  be  decided.'  Is  it  to  be  decided  by  the  Congress  of  the 
United  States?  I  say  emphatically,  No.  I  say,  this  Congress  to-day  ia  in- 
capable of  deciding  the  question.  I  say,  my  honorable  friend  from  New 
York,  or  mj  elf  e  he  knows  nothing  at  all  about  it.  If  we  were  generals 
in  the  fiel  I  if  b  se  people  were  brought  before  us,  if  we  were  to  inspect 
them  and  y  hem  fo  a  me,  then  we  might  decide  it.  It  is  a  question  of 
fact,  which  he  legislation  of  no  country,  I  think,  can  determine.  There- 
fore it  is  a  ques   on   ha   de  oives  on  the  Executive  to  determine. 

Mk.  Bice  I  unng  the  revolutionary  war,  the  legislature  of  Rhode  Is- 
land autho  ized   1  e  en     tment  of  negroes  and  Indians. 

Me.  Cowan.  Ihat  may  all  be.  I  have  nothing  to  say  against  that. 
The  legislature  of  Rhode  Island  may  have  done  a  great  many  things,  and 
done  them  very  properly.  I  do  not  undertake  to  say  they  hare  not ;  but  1 
do  undertake  to  say,  when  lie  question  comea  up  in  this  country,  it  is  a 
question  of  fact  to  he  determined  by  the  executive  branch  of  the  govern- 
ment, and  not  by  the  legislative  branch  of  this  government.  If  the  Presi- 
dent and  his  generals  are  of  opinion  that  he  can  take  these  men,  enlist  them 
in  our  armies,  regulate  them,  subject  them  to  the  rules  of  discipline  as  our 
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own  people  are,  then  I  have  said  here  openly,  that  he  should  do  it ;  but  m 
I  do  not  know  whether  he  can  or  not,  and  it  ia  for  him  to  decide,  under  the 
Constitution,  I  will  leave  that  question  to  him.  —  Globe,  p.  3251. 

Mr.  Gkimes.  Is  it  not  the  law  of  the  United  States  which  declares  that 
they  shall  be  white  P 

Mr.  Cowan.  No,  sir,  it  is  not.  I  do  not  itnow  of  anything_  in  the  Con- 
stitution of  the  United  States  that  requires  the  militia  to  be  white. 

Mr.  Sumner.    That  is  the  law  of  Congress. 

Ma.  Grimes.  The  laws  of  the  States  in  relation  to  the  militia  are  made 
in  pursuance  of  the  law  of  Congress,  which  declares  that  the  militia  shall 
be  composed  of  white  persons. 

Me.  Cowan.  Not  necessarily  so  at  all.  Each  State,  in  its  own  ae])arate 
individual  capacity,  has  a  right  to  organize  its  own  militia,  beyond  all  ques- 
tion, and  they  have  done  so  repeatedly  all  over  the  country ;  and  when  so 
organized  under  the  State  laws,  the  general  government  has  a  right  to  call 
upon  them,  and  they  have  the  right  to  send  them,  and  to  send  them  with 
men,  officers,  and  equipage. 

Mr.  Sdmnbb.  If  the  senator  will  allow  me,  I  will  read  to  him  one  sen- 
tence from  the  statute  of  1792,  on  the  organization  of  the  militia.  It  is  as 
foUowa:  — 

■'  Each  and  every  free  able-bodied  white  male  citizen  of  the  respective 
States  resident  therein,  who  is  6r  shall  be  of  the  age  of  eighteen  years  and 
under  the  age  of  forty-five  years,  except  as  hereinafter  excepted,  shall  sev- 
erally and  respectively  be  enrolled  in  the  militia  by  the  captain  or  com- 
manding oiBcer  of  the  company  within  whose  bounds  such  citizen  shall  re- 
side, and  that  within  twelve  months  after  the  passage  of  this  act." 

That  is  the  foundation  of  the  military  system  of  the  United  States. 

Ma.  CollameS.  If  the  gentlemen  will  allow  me  a  moment  on  this 
point  about  the  organization  of  the  militia,  I  wish  to  read  what  the  Consti 
tution  says  about  it.     Among  the  powers  of  Congress  is  the  following :  — 

"  To  pi'ovide  for  organizing,  arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service  of  the 
United  States, -reserving  to  the  States  respectively  the  appointment  of  the 
officers,  and  the  authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  Congress." 

Congress,  under  this  authority  of  the  Constitution,  passed  the  law  to 
which  the  senator  from  Massachusetts  has  referred.  The  organization  of 
the  militia  is  not  left  to  the  States.  It  is  an  organization,  under  the  Con- 
stitution, by  act  of  Congress.  —  G2obe,  p.  3252. 

Mr.  Cowan,  The  volunteers,  then,  that  are  called  from  the  States,  are 
the  militia  of  the  States,  and  come  with  their  own  organizations  and  their 
own  officers.  The  senator  from  New  York  said  this  law  provided  for  that ; 
but  I  ask,  is  this  law  intended  to  provide  for  the  organization  of  negroes 
into  the  militia  of  the  several  States  P     Is  that  the  object  ? 

Mr.  King.  I  will  read  the  clause.  It  says  they  are  to  be  employed  "  in 
the  service  of  the  United  States.  They  are  to  dig  trenches  and  fight  the 
rebels.     They  are  to  be  orgj-nized,  fed,  and  paid  for  to  do  that  work." 

Mb.  Cowan.    If  thatis  all,  then  we  are  left  just  about  as  wise  as  at  the  start. 

Mr.  King.    I  thought  so. 

Me,  Cowan.  The  law,  then,  provides  for  nothing.  It  provides  that 
they  may  be  taken  into  the  service  of  the  United  States. 

Mr.  King.  If  the  senator  will  allow  me,  it  provides  for  a  good  deal, 
and  precisely  what  I  desire  this  bill  should  do,  —  that  they  may  dig  our 
trenches,  perform  labor  in  the  camps,  and  fight  the  enemies  of  the  Union, 
the  insurgents  and  rebels.  —  Globe,  p.  3252. 
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Mr.  Cowan.  .  .  .  Because  you  do  not  agree  as  to  how  the  army 
shall  he  organized,  you  do  not  want  the  army  to  be  effective !  It  is  a  non 
sequitur  and  nohody,  I  should  think,  except  an  orator  in  some  country  de- 
bating school,  would  ever  think  of  resorting  to  it  as  a  means  to  foil  an 
antagonist  I  want  the  army  to  be  made  effective,  juat  as  much  effective  aa 
anyhodj,  and  I  say  I  never  heard  any  objection  on  the  part  of  anybody,  that 
alavee  should  dig  our  intrenchmenta  and  do  the  work  they  can  do  in  the 
camp  I  never  heard  anybody  object  to  that,  but  there  is  an  objection  to 
making  soldiers  of  them.  —  Qlobe,  p.  32o2. 

Mr  Cowan.  .  .  .  But,  as  I  said  before,  that  is  not  the  Cfuestion.  The 
question  13,  whether  yie  will  employ  negroes  in  our  armies,  and  in  our  regular 
arm)  because  1  know  you  can  place  them  nowhere  else,  unless  you  make  a 
new  law  specifically  authorizing  the  militia  to  he  composed  of  them,  which  I 
think  would  be  exceedingly  mischievous.  If  you  alter  your  law  so  as  to  put 
the  negroes  of  the  free  States  in  the  militia  of  those  States,  you  will  not  get 
a  white  man  to  come  here.  I  do  not  think  you  will  get  a  man  from  the  free 
Slates  to  come  in  a  company  here  if  negroes  are  to  come  along  with  him  in 
that  same  company  ;  and  these  men  love  their  country,  and  are  juat  aa  willing 
to  do  as  much  for  it  as  we  are  now.  Then,  I  say,  unless  you  alter  that  law 
BO  as  to  authorize  them  to  be  put  in  the  militia,  there  is  nowhere  else  they 
can  be  put  except  in  the  regular  army  ;  and  to  that  there  is  now  no  imped- 
iment by  any  law  of  this  republic.  The  President  has  full  and  entire  au- 
thority over  that  subject.  When  a  negro  comes  up  to  enlist,  there  is  the 
same  right  to  strip  and  examine  him,  and  determine  whether  he  shall  be  put 
into  that  company  through  the  medium  of  bis  recruiting  officers,  aa  there  is 
to  enlist  a  free  white  citizen.  Whether  the  President  would  permit  this  is 
another  thing,  hut  it  is  with  him  in  the  exercise  of  his  judgment.  He  must 
decide  it,  because  it  presents  the  question  of  a  race  in  that  attitude  to  other 
civilized  races,  for  we  cannot  determine  it.  I  therefore  propose  to  intrust 
it  to  him.  He  is  as  anxious  as  we  are,  of  course,  to  suppress  this  rebellion  — 
perhaps  more  so.  He  has  more  cares  in  regard  to  it  than  we  have.  I  have 
the  greatest  confidence  in  his  wisdom,  his  prudence,  hia  moderation,  and 
his  desire  to  do  it  with  an  eye  to  the  restoration  of  tlie  Union.  —  Globe, 
p.  3253. 

Mk.  WiLKiasON,  It  seems  to  me  like  madness  to  refuse  or  to  undertake 
to  reject  this  offer  because  we  cannot  find  a  place  where  to  put  these  men  on 
the  statutes,  whether  we  regard  them  as  mfiitia  men  or  tegular  army  men. 
Put  them  into  the  ranks.  General  Washington  found  no  difliculty  on  that 
point.  —  Globe,  p.  3254. 

Mb.  Davis.  The  particular  and  interesting  question  before  the  Senate  is 
this  :  Shall  the  President  of  the  United  Stateslie  authorized  by  this  bill  to 
arm  the  negro  slaves  of  the  United  States  ?—  Globe,  p.  3255. 

Mr.  Datib.  The  honorable  senator  from  Iowa  (Mr.  Harlan)  in  the  be- 
ginning of  his  speech  gave  a  clear,  concise,  and  able  resum^  of  the  events 
of  this  war  of  rebellion,  and  an  equally  clear  statement  of  its  present  condi- 
tion. He  showed  that  everywhere  the  rebellion  was  yielding,  and  how  cer- 
tainly the  arms  of  the  United  States  were  overcoming  and  would  certainly 
crush  it  out  That  portion  of  his  argument  conclusively  demonstrates  this 
e  of  arming  the  slaves  to  be  wholly  unnecessary,  and  that  if  it  is  done 
...  ._  only  be  for  the  purpose  of  bloody,  cruel,  anil  shocking  vengeance 
against  the  seceding  States,  and  in  utter  recklessness  of  the  great  misery  it 
will  bring  down  upon  the  Union  people  of  the  border  States. —  Globe, 
p.  3257. 

Me.  Wilson,  of  Massachusetts,  from  the  committee  on  military  affairs 
and  the  militia,  reported  a  bill  (S.,  No.  394)  to  amend  the  act  calling  forth 
64 
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the  militia  to  execute  lie  laws  of  the  Union,  Buppreaa  inaurcections,  and  repel 
inyasions,  approved  February  28,  1795,  and  the  acts  amendatory  thereof, 
and  for  other  purpoaea  i  which  was  read  twice  by  its  title  and  ordered  to  be 
printed. —  Globe,  p.  3289. 

A  proposal  had  been  made  as  follows ;  "  And  they  shall  be  fed  and 
clothed,  and  paid  such  compensation  for  their  services  as  they  may  agree  to 
receive  when  enrolled." 

It  was  moved,  July  14,  to  strike  out  this  clause,  and  the  payment  to  be 
ten  dollars  per  month,  three  dollars  of  which  montMy  pay  may  be  in  cloth- 
ing.   This  was  adopted, 

July  15  the  discussion  continued,  it  being  upon  the  question  of  giving 
freedom  to  those  who  had  been  in  the  service. 


Mr.  Lane,  of  Kansas.  I  desire  now  to  mate  a 
from  Ohio.  He  was  not  in  when  I  was  up  before.  There  is  a  practical 
difficulty  in  adopting  the  amendment  he  has  offered  if  we  propose  to  use  the 
slaves.  We  propose  to  use  them  in  lighting.  We  have  in  Kansas,  aa  re- 
ported to  me,  six  thousand  four  hundred  slaves.  Out  of  this  number  we 
espect  to  get  two  regiments  of  infantry.  A  large  portion  of  these  slaves  be- 
long to  loval  masters.  I  undertake  to  say  that  one  third  of  these  slaves 
belong  to  loyal  masters.  The  idea  of  organizing  these  men  into  regiments, 
induemg  them  to  flght  for  the  country  and  against  its  enemies  bravely,  aa  1 
believe  they  will  fight,  and  after  they  have  rendered  the  service,  returning 
them  to  slavery,  is  to  me  an  outrage  that  the  senator  from  Ohio  would  not 
in  any  wise  indorse.  After  they  have  fought  bravely  for  freedom,  for  the 
maintenance  of  the  government,  to  return  them  to  slavery  is  monstrous. 
By  the  proposition  that  1  make,  the  loyal  citizen  is  not  wronged.  We  use 
the  slave,  and  we  free  him  as  did  our  fathers  in  the  revolution,  and  aa  they 
did  in  the  war  of  1812,  and  if  the  masters  are  loyal  we  will  remunerate  them 
for  the  loss  of  the  slaves.  No  incentive  can  be  offered  to  men  that  will  in- 
duce them  to  fight  more  desperately  than,  their  freedom.  You  say  to  them 
that  they  are  to  return  to  slavery  after  the  war  is  over,  atid  there  is  no  in- 
centive for  them  to  fight.  If  you  propose  to  use  these  negroes  as  soldiers 
the  proposition  of  the  senator  from  Ohio  destroys  the  prob  bd  j  m  ki  g 
them  useful  as  soldiers.     Slaves  of  loyal   and  disloyal  m  m      w  y 

together ;  they  cannot  be  separated  ;  and  you  throw  in  am  ng  g  m  m  n 
who  have  no  incentive  to  fight,  but  the  contrary.  It  seem  m  h  h 
government  which  wiU  return  to  slaverj'  a  man  who  has  f  u^h    f  d 

fence  deserves  the  frowns  of  the  Almighty. —  Qlobe,  p.  3337 

Mr.  Howard.    ...    It  seems  to  me  that  if  I  wer  1      h  Id      I 

could  not  bear  the  idea  of  employing  or  Buffering  my  slaves  to  be  employed 
in  defending  me  and  my  rights  as  a  loyal  man,  taking  arms  in  their  hands 
and  going  with  me  into  the  face  of  the  battle,  and  risking  their  lives  to  de- 
fend my  life,  and  my  family,  and  my  rights  under  my  government,  and  after- 
wards reducing  those  poor  creatures  to  slavery.     . 

Mr.  Harlan.  I  do  not  think  an  individual,  a  slave  that  may  have  been 
armed  and  mustered  into  the  service  of  the  United  States,  will  ever  again 
be  fit  for  slavery.  I  think  that  is  the  history  of  the  whole  world  on  this  aub- 
ject.  I  do  not  remember  a  single  example,  since  civilization  commenced, 
when  slaves  have  been  mustered  into  the  armed  service  of  a  country,  and 
again  attempted  to  be  returned  to  aiavery.     .     .     .  —  Olobe,  p.  3339. 

Mr.  Harlau.     We  propose  to  enlist  theae  colored  men,  and  put  tliem  in 
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the  tr-enches  to  dig  dilches  and  erect  fortifications ;  and  when  found  neces- 
sary, and  when  the  parties  are  found  competent,  to  arm  them  in  the  defence 
of  the  country.  —  See  Supplement  to  Globe  (July  11, 1862),  p.  313. 

These  debates  resulted  in  the  passaj;e  of  the  act  of  July  17,  1862  (Chap. 
201)  (See  No.  394),  and  was  entitled  "  An  Act  to  amend  the  act  calling  forth 
the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrection,  and  repel 
invasion  (approved  February  28,  1795),  and  the  acts  amendatory  thereof,  and 
for  other  purposes."  Is  it  possible  that  any  one  could  read  the  eitracta 
above  quoted  from  the  speeches  of  so  many  eminent  senators,  every  one  of 
whom  argued  for  or  against  this  proposed  law  on  the  ground  that  it  was  for 
the  express  purpose  of  making  aoldiers  out  of  slaves  and  persons  of  color, 
and  then  deny  or  doubt  that  the  act  was  intended  for  that  purpose?  Yet 
Attorney  General  Bates,  in  his  argumeut  in  favor  of  the  claim  of  negro 
soldiers  to  pay  and  rations  equal  to  white  soldiers,  has  expressed  the  opinion 
that  this  law  v>as  not  iiiieaded  to  authorize  the  employment  of  persons  of 
African  descent  as  soldiers!  It  is  doubted  whether  there  was  a  single  mem- 
ber of  the  House  or  of  the  Senate  who  did  not  know  the  contrary.  The 
debates  in  Congress  during  the  session  of  1861-2,  which  terminated  on  the 
I7th  of  July,  1862,  prove  beyond  question,  — 

1.  That  it  was  fully  understood  by  members  of  both  Houses  that  colored 
persons  and  slaves  then  constituted  by  law  no  part  of  the  military  forces 
of  the  United  States. 

2.  That  no  provision  of  law  then  existed  which  would  authorize  the  arm- 
ing of  colored  men  or  slaves  as  part  of  the  volunteer  force  of  the  United 
States. 

3.  Tha  tr  m  May  o  July,  1862,  several  attempts  were  made,  which 
failed,  to  n  du  e  lo  ed  men  into  the  military  service  on  an  equality 
with  white      Idi 

4.  That  n  p  g  h  act  of  1862  (Chap.  195),  the  confiscation  act,  it 
was  not  th  n  n  f  C  ngress  to  introduce  negroes  or  slaves  into  the 
volunteer  f  h  g  iar  army  of  the  United  States,  hut  to  give  them 
employment  in  camps,  forts,  &c.,  in  hot  climates,  where  suth  labor  was 
too  oppressive  for  northern  troops. 

5.  That  the  act  of  July  17,  1862  (Chap.  201)  was  expressly  and  avowedly 
intended  to  empower  the  President  to  make  colored  troops,  whether  slave 
or  free,  o  part  of  the  volunteer  forces  of  the  United  States,  to  be  organized, 
armed,  and  equipped  accordingly,  and  that  the  payment  provided  in  the  act, 
and  the  freedom  secured  to  those  who  were  thus  enrolled,  weie  mlended  to 
cover  not  ordinary  labor  only,  but  the  military  services  to  be  performed  by 
them  as  soldiers  and  sm  fighting  men  in  the  field 

6.  That  whenever  colored  volunteers  entered  the  tnilitanj  ^eivice  after 
liie  passage  of  the  act  (Chap.  201),  it  was  the  meanmg  and  mtent  of  the 
law  that  they  should  be  organized  and  paid  under  that  act. 
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7.  That  it  was  not  the  intention  of  the  legislature  to  place  negroes  in  the 
military  service  of  the  United  States  upon  an  equality  of  pay  with  white 
Tolunteers  at  the  time  when  these  acts  were  passed  (1862). 

The  construetion  put  upon  this  act  hy  the  Senate  is  shown  by  a  suhse- 
quent  debate.  "  The  employment  of  negroes  as  soldiers  was  subjected  to  a 
vigorous  discussion,  started  on  the  37th  of  January,  1863,  by  an  amendment 
offered  to  a  pending  bill  hy  Mr.  Stevens,  directing  the  President  to  raise,  arm, 
and  equip  as  many  volunteers  of  African  descent  as  he  might  deem  useful,"  &c. 
The  border  States  opposed  it.  Crittenden  objected.  Sedgwick,  of  New  York, 
advocated  it.  It  passed  the  House  by  83  ayea  to  54  noes.  On  reaching  the 
Senate,  it  was  referred  to  the  committee  on  military  afl'airs,  which,  on  the  12tb 
of  February,  reported  against  it,  on  the  ground  that  the  authority  which  it 
was  intended  to  confer  upon  the  President  was  already  sufficiently  granted 
in  the  act  of  the  previous  session  {approved  July  17,  1862),  which  autho- 
rized the  President  to  employ  in  "  any  military  or  naval  sen'ice  for  which 
they  might  be  found  competent,  persons  of  African  descent."  This  report 
shows  conclusively  that  the  Senate  construed  the  militia  act  of  July  17,  1862 
(Chap.  201),  as  fully  authorizing  the  President  to  raise,  arm,  and  equip  as 
many  volunteers  of  African  descent  as  he  might  deem  useful;  but  no  sen- 
ator claimed  that  the  confiscation  act  of  July  17,  1862  (Chap.  195),  con- 
tained such  an  authority. 

The  Enrolment  Act  of  1863. 

The  next  act  under  which  it  has  been  supposed  that  colored  men  and 
slaves  may  have  been  received  into  the  military  service,  is  the  act  approved 
March  3,  1863,  called  the  Enrolment  Act,  which  provided  "that  all  able- 
bodied  male  citizens  qf  the  United  States  [and  certain  aliens]  should  con- 
stitute the  national  forces,  and  be  liable  to  perform  military  duty  when 
called  out  by  the  President  for  that  purpose."  The  question  whether  colored 
men  and  slaves  were  included  in  this  act,  depends  upon  the  answer  to  the 
question,  whether  they  were  at  that  date  deemed  in  law  to  be  citizens  of 
the  United  States.  The  previous  act  of  1862  included  all  citizens  and  per- 
sona of  African  descent,  but  does  not  say  whether  citizens  referred  to 
were  required  to  be  eitizens  of  the  United  States,  or  only  of  States.  For 
the  purpose  of  interpreting  the  legal  meaning  of  the  phrase  "  a  citizen  of 
the  United  States  "  as  used  in  the  law  of  1863,  it  is  necessary  to  refer  to 
the  decision  of  the  Supreme  Court  of  the  United  Slates,  in  force  and  still  un- 
reversed at  the  time  of  its  passage,  in  the  case  of  Dred  Scott.  By  that 
decision,  however  jurists  may  now  differ  in  their  views  of  the  matters  dis- 
cussed, it  was  decided  that  Dred  Scott  was  not  deemed  in  law  to  be  a  citi- 
zen of  the  United  States,  because  he  was  a  person  of  African  descent ;  and 
if  the  construction  of  this  enrolment  act  were  to  have  been  submitted  to 
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the  same  court,  unless  they  should  reverse  their  former  decision,  they  would 
at  that  time  have  pronounced  the  opinion  that  persons  of  African  descent, 
and  especially  slaves,  were  not  included  within  the  terms  of  the  act.*  If 
colored  men  were  intended  to  be  included  therein,  and  were  required  to  be 
enrolled  as  part  of  the  forces  of  the  United  States,  and  to  be  paid  like  other 
soldiers,  is  it  not  singular  that  Congress  should  have  passed  another  act, 
approved  on  the  same  day  (March  3,  1863),  "  for  promoting  the  efficiency 
of  the  corps  of  engineers  and  ordnance  department,"  in  which  a  provision 
was  made  that  the  cooks  should  be  detailed  from  the  privates  and  the 
Preaident  was  authorized  (Sect.  9)  "  to  cause  to  6b  eidieted  for  each  cook 
two  under  cooks,  of  African  descent,  who  should  receive,  aa  he  full  com 
pensation,  ten  dollars  per  month  and  one  ration  per  day,  th  ee  dollars  of 
which  monthly  pay  may  be  in  clothing  "  (being  the  same  eon  pensat  u  as 
under  the  militia  act  of  July  17,  1862)  ?  If  these  colored  cooka  were  1  able 
to  be  enrolled  under  the  act  of  March  3,  and  were  entitled  to  be  pa  1  vhe 
enlisted,  the  same  as  white  soldiers  (who  also  mere  detailed  as  cooks),  it 
would  seem  strange  and  inconsistent  to  have  persons  of  the  same  color  and 
grade,  and  performing  the  same  service, in  different  corps  of  the  army,  ao  un- 
equally treated  aa  to  payment,  bounties,  pensions,  &c.  It  is  not  reasonable 
to  suppose  that  Congress  intended  that  colored  men  if  enroEed  in  the 
military  forces  should  be  paid  thirteen  dollars  per  month,  and  if  enlisted  in 
the  Engineer  Corps  should  be  paid  ten  dollars  per  month,  performing  the 
same  duty  in  both  cases.  It  is  questionable  whether  colored  men  or  slaves, 
as  they  were  held  by  the  Supreme  Court  not  to  he  citizens  of  the  United 
States,  were  included  within  the  strict  terms  of  this  statute. 

The  Amended  Eneolment  Act  op  1864. 

The  act  of  February  24,  1864,  however,  defines  and  settles  the  status  of 
colored  men  and  slaves,  by  providing,  in  express  terms,  that 

"  All  able-bodied  male  colored  persons  between  twenty  and  forty-five, 
resident  in  the  United  States,  shall  be  enrolled  according  to  the  provisions 
of  this  act  and  of  the  act  of  March  3   1863  and  form  part  of  the  national 

d  fb  m  d  p  d  been  required,  by 

h       n          86  d              d  ffi                         by  this  amendment 

add              p                 w  T                         3  the  question   of 

h  p                    d   m  I                  m                 h    her   persons   to   be 

d       d        hi  ar                            h            h    Stales,  or  citizens 

hUtedl          (  qdbh                  86         Whether  slave  or. 

wh    h           iz  d                     h      w  re  required  to  be 

d        dhyw  be         gdn             S         troops,   but  were  to 

be  mustered  into  service  in  regiments  or  companies  as  United  States  colored 
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This  statute  (Sect.  I)  permitted  the  President  to  enroll  (under  restric- 
tions) in  tlie  militia  of  the  States  all  able-bodied  male  citizens.  Beyond  this, 
he  was  permitted  by  express  provision  also  to  enroll  persons  of  Aftican 
descent  for  military  service.  If  persons  of  African  descent  were  deemed  to 
be  a  part  of  the  militia  of  the  States,  why  was  it  necessary  to  add  a  separate 
clause  giving  express  power  also  to  enroll  them,  and  to  make  them  soldiers  ? 
As  the  law  of  1795  was  in  force  at  the  time  when  the  act  of  1862  was 
passed,  and  as  colored  men  and  slaves  were  no  part  of  the  militia  of  any 
State,  and  were,  therefore,  not  included  in  the  provisiojis  of  the  first  section, 
above  cited,  it  became  necessary  either  to  enact  the  twelfth  section,  giving 
express  power  to  the  President  to  employ  this  class  of  persons  as  soldiers, 
or  else  to  repeal  the  act  of  1795.     Congress  adopted  the  former  alternative, 

IpdUtthhcalldt  bhl  dlmf 

Af  d  Ih     q      t        m  y    1       b        k   1        th      I     1  f  f 

IwfC  h         dtl  Itmtfl  fid 

p  p         to   18C3      h  h  f    m     d    g    1      I  w     1    1863 
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sons  were  included  in  the  forces  of  the  United  States  under  previous  laws, 
why  was  the  distinction  between  them  and  ordinary  troops  conatantty 
repeated  in  every  statute  ?  If  it  was  the  intention  of  Congress,  when  passing 
any  of  the  acts  authorizing  the  calling  out  of  volunteers  prior  to  18G2,  to 
place  slaves  and  persons  of  African  descent,  in  the  military  service,  on  an 
equality  with  white  soldiers,  why  was  not  that  intention  plainly  expressed  in 
some  of  the  acts  they  passed,  and  why  did  not  Congress  repeal  those  p  e  i- 
oua  laws  and  army  regulations  which  p  te  h  f    m  b      g 

carried  into   effect?     If  Congress  real!  d         g  1      d      Idi    s 

equal  pay  with  white  soldiers,  why  did         pdmydj         d  n 

whether  to  give  them  pay  for  the  futu  d  h      te  ^\  hy 

has  it  refused  to  pass  any  law  which        Up  11  q  h  s 

subject,  by  giving  the  colored  troops  bkpjfmhbg  gfbur 
service?    The  inference  from  these  c        d  bl      1      C     - 

gress  had  no  intention,  in  1862,  to  all  g  d     1  1     te    s 

in  our  army,  nor  to  place  them  at  th       m  9     '   J  1- 

diers,  and  never  meant  to  express,  ad  d  d  h  a 

until  1864.     The  plain  truth  is,  that  f         179     th       h      b  di  Un  ti  u 

made  in  the  laws  between  white  and      1  m         h    1    te    h        g  b    n 

excluded  most  of  the  time  by  regulations  havmg  the  foice  of  law  from  the 
regular  army,  and  all  the  time  from  the  State  militia  when  organized  accord- 
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ing  to  law.  The  act  of  July  17, 1862  (Chap.  201),  was  an  experiment  for  the 
purpose  of  enabling  the  President  to  test  the  capacity  of  negroes  to  become 
reliable  soldiers.  The  experiment  has  succeeded.  The  act  of  1864  has  made 
them  permanently  a  part  of  the  national  forces.  It  is  gratifying  that  Con- 
gress has  at  last  equalissed  the  pay  of  all  Mjldiers  of  the  country. 
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CONTAINING 


CASES    DECIDED    BY   THE  U.   S.    COURTS 

ON  THE  SUBJECTS  TREATED  OP  IN  THE  rOREGOING  PAGES. 


Flbmino  vs.  Page,  9  Howard's  S.  C.  Rep.  614. 
Mr.  Chirf-Justice  Taney  delivered  the  opinion  of  the  Court; 
The  question  certified  by  the  Circuit  Court  turns  upon  the  con- 
Btruction  of  the  Act  of  Congresa  of  July  30, 1846.   The  duties  lev- 
ied upon  the  cai^o  of  the  schooner  Catharine  were  the  duties  im- 
posed by  thb  law  upon  ^ods  imported  from  a  foreign  country. 
And  if  at  the  time  of  this  shipment  Tampico  was  not  a  foreign 
port,  within  the  meaning  of  the  Act  of  Congress,  then  the  duties 
were  illegally  charged,  and,  having  been  paid  under  protest,  the 
plaintiffs  would  be  entitled  to  recover  in  this  action  the  amount 
exacted  by  the  collector. 
Tamploo  The  port  of  Tampico,  at  which  the  goods  were  shipped,  and  the 

waa  aubjeot  Mexican  State  of  Tamaulipas,  in  which  it  is  situated,  were  un 
ereignty '"^'  doubtedly,  at  the  time  of  the  shiMient,  svlject  to  the  sovereignty  and 
nni]  doiDin-  dominion  of  the  United  States.  The  Mexican  autlioritjes  had  been 
ton  of  the  ijriven  ont,  or  had  submitted  toour  army  and  navy,  and  the  coun- 
try was  in  the  exclusive  and  firm  possession  of  the  United  States, 
rHDipico  and  governed  by  its  rmliiary  awUiorities,  acting  under  the  orders  oj 
'^^^g^^^  the  President.  But  it  does  not  follow  that  it  was  a  part  of  the 
military  an-  United  States,  or  that  it  ceased  to  be  a  foreign  country,  in  the 
thorities.     sense  in  which  these  words  are  used  in  the  Acts  of  Congress. 

The  country  in  question  had  been  conquered  in-  war.  But  the 
genius  and  characterof  our  institutions  are  peaceful,  and  the  power 
to  declare  war  was  not  conferred  upon  Congress  foj  the  purposes 
of  i^gression  or  a^randizement,  but  to  enable  the  general  gov- 
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ernment  to  vindicate  by  arms,  if  it  should  become  necessary,  its 
own  rigbfB  and  the  rights  of  its  citizens. 

A  war,  therefore,  declared  by  Congresa,  can  never  be  presumed 
to  be  waged  for  the  purpose  of  conquest,  or  the  acquls'tion  of  ter- 
ritory r  nor  does  the  law  declaring;  the  war  imjly  an  authority  to 
the  President  to  enlarge  the  limits  of  the  United  States  by  sub- 
jugating the  enemy's  country.     The  United  States,  it  b  true,  may 
extend  its  boundaries  by  conquest  or  treaty,  and  may  demand  the 
cession  of  territory  as  Uie  condition  of  peace,  in  order  to  indem- 
nify its  citizens  fbr  the  injuries  they  have  suffered,  or  to  reimburse 
the'Govemment  for  the  expenses  of  the  war.     But  this  can  be 
done  only  by  the  treaty-making  power  or  the  legislative  author- 
ity, and  19  not  a  part  of  the  power  conferred  upon  the  President 
by  the  declaration  of  war.     His  duty  and  his  power  are  purely 
military.     As  commander-inrckief,  heu  authorised  Co  direct  Ihe  move-Powen    of 
menis  of  the  rtaoal  and  mUitary  forces  placed  iy  lam  at  his  command,  ^''*    ■g**'" 
(Old  to  employ  tketa  in  the  manner  he  may  deem  most  effectual  to  har-  mHnder-i"' 
ass  and  conouer  and  subdue  Hie  enemy.    He  may  invade  the  hostile  *">'**  *" 
country,  and  aiAject  it  to  the  sovereignly  and  authority  of  the  Untied  s?my' "nd* 
States.     But  his  conquests  do  not  enlarge  the  bound^ies  of  this  employ  It, 
Union,  nor  extend  the  operation  of  our  institutions  and  hum  f'^^ond^^J'?^ 
the  limits  before  assir/ned  to  them  by  the  legislative  power.  subjugfite, 

It  is  true  that,  when  Tampico  had  been  captured,  and  the  State !"''  '"  *"■ 
of  Tamauiipas  subjugated,  other  nations  were  bound  to  regard  the  ifmiia    of 
country,  while  our  possession  continued,  as  the  territory  of  the  Union. 
United  States,  and  to  respect  it  as  such.     For,  by  the  hiws  and 
usages  of  nations,  conquest  is  a  valid  title,  while  the  victor  main-  Tampico 
tains  the  esclusive  possession  of  the  conquered  country.    The  cit^™'"?'  Ti!' 
izeuB  of  no  other  nation,  therefore,  had  a  right  to  enter  it  without  efKQ''%oun 
the   permission   of  the  AmericM  authorities,  nor  to  hold  inter- t"es. 
course  with  its  inhabitants,  nor  to  trade  with  them.     As  regarded 
all  other  nations,  it  was  a  part  of  the  United  States,  and  bdonged 
to  them  as  exclusively  as  the  territory  included  in  our  established 
boundaries. 

But  yet  it  was  not  a  part  of  this  Union.  For  every  nation 
which  acquires  territory  by  treaty  or  conquest  holds  it  according 
to  its  own  institutions  and  laws.     And  the  relation  in  which  the 

Eort  of  Tampico  stood  to  the  United  States  while  it  was  occupied 
y  their  arms,  did  not  depend  upon  the  laws  of  nations,  but  upon 
our  own  Constitution  and  Acts  of  Congress.  The  power  of  the 
President,  under  which  Tampico  and  the  State  of  Tamauiipas  were 
conquered  and  held  in  subjection,  was  simply  that  of  a  military 
commander  prMecuting  a  war  waged  against  a  public  enemy  by 
the  authority  of  his  government.  And  the  country  from  which 
these  goods  were  imported  was  invaded  and  subdued,  and  occu- 
pied as  the  territory  of  a  fordgn  hostile  nation,  as  a  portion  of 
Mexico,  and  was  held  in  possession  in  order  to  distress  and  har- 
ass the  enemy.  While  it  was  occupied  by  our  troops,  they  were 
in  an  enemy  s  country,  and  not  their  own ;  the  inhabitants  were 
still  foreigners  and  enemies,  and  owed  to  the  United  States  noth- 
ing more  than  the  submission  and  obedience,  sometimes  called 
temporary  allegiance,  which  is  due  from  a  conquered  enemy  when 
he  surrenders  to  a  force  wMch  he  is  unable  resist.  But  the 
bonndaries  of  the  United  States,  as  they  existed  when  war  was 
declared  against  Mexico,  were  not  extended  by  the  conquest ; 
nor  could  Ihey  be  regulated  by  the  varying  incidents  of  war,  and 
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be  enlarged  or  diminislied  as  the  armies  on  either  side  advanced 
or  retreated.  They  remained  unchanged.  And  every  place 
which  WPS  out  of  the  limits  of  the  United  States,  as  previouriy  es- 
tablished by  the  political  authorities  of  theaovernment,  was  still 
foreign,  nor  did  our  iawa  extend  over  it.  TSmpico  was  therefore 
a  foreign  port  when  this  shipment  was  made. 

Again,  there  was  no  Act  of  Congress  establishing  a  (custom- 
house at  Tampieo,  nor  authorizing  the  appointment  of  a  collector ; 
and,  consequently,  there  was  no  officer  of  the  United  States  author- 
ized by  law  to  grant  the  clearance  and  authenticate  the  coasting 
manifest  of  the  cargo,  in  the  manner  directed  by  law,  where  the 
voyage  is  from  one  port  of  the  United   States  to  another.     The 
MdTi""  h   P*'^""  "'*''  '"^^  ^'"  '^*  character  of  collector  in  this  instance,  acted 
milUtityaa-  ^  *"*'*  unrfer  the  authonly  of  the  military  commander,  and  in  obedi- 
thoriiy.       ence  to  his  orders;  and  the  duties  he  exacted  and  the  regulations  he 
adopted  were  not  those  prescribed  6»  laio,  Imt  by  the  President  in  iis 
characler  ofcommandeT-in-chief.   The  custom-house  was  established 
in  an  enemy's  country,  as  one  of  the  weapons  of  war.     It  was  es- 
tablished, not  for  the  purpose  of  giving  to  the  people  of  Tamaul- 
ipas  the  benefits  of  commerce  with  me  United  States,  or  with 
An  act   of  other  countries,  6ui  as  a  measure  ofhostHify,  and  as  a  part  of  the 
noslility.      military  operations  in  Mexico  ;  it  was  a  mode  of  exacting  eontri- 
bnljons  from  the  enemy  to  support  our  army,  and  intended  also  to 
cripple  the  resources  of  Mexico,  and  make  it  feel  the  evils  and 
burdens  of  the  war.     The  duties  required  to  be  paid  were  regulat- 
Contribu-     ed  with  this  view,  and  were  nothing  more  than  contributions  lee- 
helevi^'^^  iW  upon  the  enemy,  which  Ike  usages  of  tear  Justify  when  an  army 
is  operating  in  the  enemy's  country.    The  permit  and  coasting  man- 
ifest granted  by  an  officer  thus  appointed,  and  thus  controffed  by 
military  authority,  could  not  be  recognized  in  any  port  of  the 
United  States  as  the  documents  required  by  the  Acts  of  Congress, 
when  the  reseel  is  engaged  in  the  coasting  trade,  nor  could  they 
exempt  the  cargo  from  the  payment  of  duties. 

This  construction  of  the  revenue  laws  has  been  uniformly  given  by 
the  Administrative  Department  of  the  government  in  all  cases  that 
have  come  before  it.  And  it  has,  indeed,  been  given  in  cases  where 
there  appears  to  have  been  stronger  ground  for  regarding  the  place 
of  shipment  as  a  domestic  port.  For  aller  Florida  had  been  ceded 
to  the  United  States,  and  the  forces  of  the  United  States  had 
taken  possession  of  Fensacola,  it  was  decided  by  the  Treasury  De- 
partment, that  goods  imported  Irom  Fensacola  before  an  Act  of 
Congress  was  passed  erecting  it  into  a  collection  district,  and 
authorizing  the  appointment  of  a  coUector,  were  liable  to  duty. 
That  is,  that,  although  Florida  had  by  cession  actually  become  a 
part  of  the  United  States,  and  was  in  our  possession,  yet,  under 
our  revenue  laws,  its  ports  must  be  regarded  as  foreign  until  they 
were  established  as  domestic  by  an  Act  of  Congress,  and  it  appears 
that  this  decision  was  sanctioned  at  the  time  by  the  Attorney- 
General  of  the  United  States,  the  law  officer  of  the  Government 
And,  although  not  so  directly  applicable  to  the  case  before  us,  yet 
the  decisions  of  the  Treasury  Department  in  relation  to  Amelia 
Island  and  certain  ports  in  Louisiana  after  that  province  had  been 
ceded  to  the  United  States,  were  both  made  upon  the  same 
grounds.  And  in  the  latter  case,  after  a  custom-house  had  been 
established  by  law  at  New  Orleans,  the  collector  at  that  place  was 
instructed  to  regard  aa  foreign  ports  Baton  Eouge  and  other  set- 
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dements  still  in  the  possession  of  Spain,  whether  on  the  Missis- 
sippi, Iberville,  or  the  sea-coasL  The  Department,  in  no  instance 
that  we  are  aware  of,  since  the  establislimeiit  of  the  GoTemment, 
has  e%er  recognized  a  place  in  a  newly-acqnired  country  as  a 
domestic  port  from  which  the  coasting  trade  might  he  carried  on, 
unless  it  had  been  previously  made  so  by  Act  of  Congress. 

The  principle  thus  adopted  and  acted  upon  by  the  Executive 
Department  of  the  govermuent  hM  been  sanctioned  by  tlie  de- 
cisions in  this  Court  and  the  Cin;nit  Courts  whenever  the  question 
eame  before  them.  We  do  not  propose  to  comment  upon  the  dif- 
ferent cases  cited  in  the  argumenL  It  is  sufficient  to  say  that 
there  is  no  discrepancy  between  them.  And  all  of  them,  so  far  as 
they  apply,  maintain  that  under  our  revenue  laws  every  port  is 
regarded  as  a  foreign  one  unless  the  custom-house  from  which  &o 
vessel  clears  is  within  a  collection  district  established  by  Act  of 
Congress,  and  the  officers  granting  the  clearance  exercise  their 
funiijona  under  the  authorityand  control  of  the  laws  of  the  United 
States. 

In  the  view  we  have  taken  of  the  question,  it  is  unnecesBary  to 
-'■ "     ■-■-■■ - ■   -   -    -  ■' ■'  1  [awr 


e  particularly  the  passages  from  eminent  writers  oi 
of  nations  which  were  brought  forward  in  the  argument.  They 
spealt  altogether  of  the  rights  which  a  sovereign  acquires,  and  the 
powers  he  may  exercise  in  a  conquered  country,  and  they  do  not 
bear  upon  the  question  wo  are  considering.  S'or  in  this  country 
the  BOvereigntj  of  the  United  States  resides  in  the  people  of  the 
several  States,  and  they  act  throngh  their  representatives,  accord- 
ing to  the  delegation  and  distribution  of  poweis  contained  In  the 
Constitution.  And  the  constituted  authorities  to  whom  the  power 
of  making  war  and  concluding  peace  is  confided,  and  of  determin- 
ing whelier  a  conquered  country  shall  be  permanently  retained 
or  not,  neither  dainied  nor  exercised  any  rights  or  powers  in  rela- 
tion to  the  territory  in  question,  but  Ike  rights  of  mar.  After  it 
was  subdued,  it  was  uniformly  treated  as  an  enemy's  country,  and 
restored  to  the  possession  of  the  Mexican  authorities  when  peace 
was  concluded.  And  certainly  its  sul^ugation  did  not  compel  the 
United  States,  while  they  held  it,  to  regard  >t  as  a  part  of  their 
dominions,  nor  to  give  to  it  any  form  of  civil  government,  nor  to 
extend  to  it  our  laws. 

Neither  is  it  necessary  to  examine  the  English  deci^ons  which 
have  been  referred  to  by  counsel.  It  is  true  that  most  of  the 
States  have  adopted  the  principles  of  English  jorisprudence  so  far 
as  it  concerns  private  and  individual  rights.  And  when  such 
rights  ai'e  in  question,  we  habitually  refer  to  the  English  deciMons, 
not  only  with  respect,  but  in  many  eases  as  authoritative.  But  in 
the  distribution  of  political  power  between  the  great  departments 
of  government,  there  is  such  a  wide  difference  between  the  power 
conferred  on  the  President  of  the  United  States  and  the  authority 
and  sovereignty  which  belong  to  the  Enghsh  crown,  that  it  would 
bo  altogether  unsafe  to  reason  from  any  supposed  resemblance  be- 
tween them,  either  as  r^ards  conquest  in  war,  or  any  other  subject 
where  the  rights  and  powers  of  the  executive  arm  of  the  Govern- 
ment are  brought  into  question.  Our  own  Constitution  and  form 
of  government  must  be  our  only  guide.  And  we  are  entirely 
satisfied  that  under  the  Constitution  and  laws  of  the  United  Stat^ 
Tampico  was  a  foreign  port,  within  the  meaning  of  the  Act  of 
1346,  when  these  goods  were  shipped,  and  that  the  cargoes  were 
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liable  to  the  duty  charged  upon  them.     And  we  shall  certify  ac- 
cordingly to  the  Circuit  Court. 

Cross  vs.  Harrison,  IS  Howard's  S.  C.  Rep.  189. 

"  Indeed,  from  the  letter  of  the  then  Secretary  of  State,  and 

from  that  of  the  Secretary  of  the  Treasury,  we  cannot  doubt  that 

the  action  of  the  Military  Governor  of  Cati/omta  was  recognixed  as 

t°n'"'^0T  '^^'""^^^^ ''"'^  lawful  by  Mr.  Polk  and  his  cabinet.     We  think  it 

Ized  oats  at  ^^  ^  rightliil  and  correct  recognition  under  all  tlie  circumstances, 

mlliiftry       and  when  we  say  rightful,  we  mean  that  it  was  constilulionat,  al- 

fn  raUeSi™g  t^o^9^  Congress  had  not  passed  an  act  to  extend  the  collection  of 

revenue.      tonnage  and  import  duties  to  the  ports  of  California. 

California,  or  tlie  port  of  San  Francisco,  bad  been  captured  by 
the  arms  of  the  United  States  as  early  as  1846.     Shortly  after- 
ward, the  United  States  had  military  possession  of  all  of  Upper 
Be  Ug  Ten    Calitbmia.     Early  in   1847,  the  President,  as  constUulimud  Com- 
pB    ^     hp  mander4nrCMef  of  the  army  and  navy.,  authorized  the  military  and 
u  tl     e  naval  commander  of  our  farces  in  California  io  exercise  Uie  beUiger- 
™   t"         ent  rights  of  a  conqueror,  and  to  form  a  civil  government  fw  the  con- 
g       un   Dt  l^^ered  country,  and  to  impose  duties  on  imports  and  tonnage  as 
-military  contr3iutions  for  the  support  of  the  government  and  of  the 
°^  army  which  had  the  conquest  in  possession.     We  will  add,  by  way 

of  note,  to  this  opinion,  references  to  all  of  the  correspondence  of 
the  government  upon  this  subject ;  now  only  referring  to  the  letter 
of  the  Secretary  of  War  to  General  Kearney,  of  the  10th  of  May, 
1847,  which  was , accompanied  with  a  tariff  of  duties  on  imports 
and  tonnage,  which  had  been  prepared  by  the  Secretary  of  the 
Treasuiy,  with  forms  of  entry  and  permits  for  landing  goods,  all 
of  which  was  rejjorted  by  the  Secretary  to  tie  President  on  the 
soft  of  March,  1847,  Senate  Doc.  No.  1, 1st  Sess.,  30th  Congress, 
No  doubt  of  1847,  pp.  567, 583.  No  one  can  doubt  that  these  orders  oflhePresi- 
BBthoritj.  dent,  and  the  action  of  ow  army  and  navy  commander  in  California 
in  conformity  with  them,  were  according  to  the  law  of  arms  and  the 
right  of  conquest,  or  that  they  were  operative  untH  the  ratification  and 

exchange  of  a  treaty  of  peace 

■'  The  ^aintJffs,  therefore,  can  have  no  right  to  the  return  of 
any  moneys  paid  by  them  as  duties  on  foieign  merchandise  in  San 
Francisco  up  to  that  date.     Until  that  time  California  bad  not 
been  ceded  in  fact  to  the  United  States,  but  it  was  a  conquered 
territory  within  which  tbe  United  States  were  eiercising  belliger- 
ent rights,  and  whatever  sums  were   received  for  duties  upon 
foreign  merchandises,  they  were  paid  under  tJiem." 
Atartreatj/     But  afier  lie  ratification  of  the  treaiy,  California  becanw  apart  of 
^"•'""'i*  .  (fte  United  Slates,  or  a  ceded,  conquered  territory.    Our  inquiry  here 
oft^u!s.,  is  to  be  whether  or  not  the  cession  gave  any  right  to  the  plaintiffs 
a  ceded  con.  to  have  the  duties  restored  to  tiem  ■which  they  may  have  paid  be- 
ntoiyr         tween  the  ratifications  and  exchange  of  the  treaty  and  the  notifi- 
cation of  that  fact  by  our  Government  to  the  Military  Governor  of 
California,     It  was  not  received  by  him  until  two  months  after  the 
ratification,  and  not  then  wjth  any  instructions  or  even  remote 
intimation /nmi  the  President  that  the  civil  and  military  government, 
C  yll  and     tohich  had  been  instituted  during^  the  war,  was  discontinued.     Up  to 
eo  e    meat  t^^*  time,  whether  such  an  intimation  had  or  had  not  been  pven, 
du   ng    the  duties  had  been  collected  under  the  war  tariff,  strictly  in  confor- 
tn"  dty'5ie''^*y  ^'^^  ^^^  instructions  which  had  been  received  Jrom  Wash- 
Fes  dent     ington 
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The  ratification  of  the  treaty  of  peace  was  proclaimed  in  Cali- 
fornia by  Colonel  Maaon,  on  the  7th  of  Ai^ust,  1848.  Up  to  this 
time,  it  must  be  remembered  that  Captain  Folsom,  of  the  Quarter- 
master'a  Department  of  the  Army,  had  been  the  coHeclor  of  duties 
tinder  the  loar  tariff".  On  the  9th  of  August  he  was  informed  by 
Lieut.  Halleck,  of  the  Engineer  Corps,  who  was  the  Secretary  of 
State  of  the  Civil  Government  of  California,  that  he  would  be  re- 
lieved aa  soon  as  a  suitable  citizen  could  be  found  for  his  snccessor. 
Hewas  also  told  that  "  the  tariff  of  duties  for  the  collection  of 
military  contributions  was  iromediately  to  cease,  and  that  the 
revenue  laws  and  tariff  of  the  United  States  will  be  sul«tituted  in 
its  place."  The  view  taken  by  Governor  Mason  of  his  position  has 
been  given  in  our  statement.  The  result  was  to  continue  the  exist- 
ing government,  as  he  bad  not  received  from  Washington  definite 
instructions  inreference  to  thecxisting  state  of  things  in  California. 

His  position  was  unlike  anything  Sat  had  preceded  it  in  the 
hislorj^  of  our  country.     The  view  taken  of  it  by  himself  has  been 
^ven  in  the  statement  in  the  beginning "  of  this  opinion.     It  was 
not  without  its   difficulties   both  as  regards  the  piincyile  upon 
which  he  should  act,  and  the  actual  state  of  afiairs  in  California. 
He  knew  that  the  Mexican  inhabitants  of  it  had  been  remitted  by 
the  treaty  of  peace  to  those  municipal  laws  and  usages  which  pre- 
vailed among  them  before  the  territory  had  been  ceded  to  the 
United  States,  but  that  a  state  of  things  and  population  had  grown 
up  during  the  war,  and  after  the  treatj  of  peace,  which  made 
some  other  authoritj'  necessary  to  maintain  the  rights  of  the  ceded 
inhabitants  and  of  immigrants,  from  misrule  and  violence.     He 
may  not  have  comprehenaed  fully  th0  principle  applicable  to  what 
he  might  right^  do  in  such  a  case,  but  he  felt  rightly,  and  acted 
accordingly.     He  determined,  in  the  absence  of  all  instruction,  to 
maintain  the  existing  government     The  terrtiory  liad  ieen  ceded 
as  a  conquest,  and  was  to  be  preserved  and  governed  as  such  until 
the  sovereigntyto  which  it  had  passed  had  legislated  for  it.    That 
sovereignty  was  the  United  States,  under  the  Constitution,  by 
which  power  had  been  given  to  Congress  to  dispose  of  and  make 
all  needful  rules  and  regulations  rrapccting  the  territory  or  other 
property  belonging  to  the  United  States,  with  the  power  also  to 
admit  new  States  into  this  Union  with  only  such  limitations  as  are 
expressed  in  the  section  in  which  this  power  is  ^ven.     TTte  gov-or\gia  of 
entntent  of  which  Colonel  Maaon  was  the  executive,  had  its  or^'nt'iiagoTerQ- 
in  the  lawjid  exercise  of  a  helltgerent  right  over  a  conquered  terrilory,  '"^"*' 
It  had  been  imtituted  during  the  war  bi/  the  command  of  ike  Presi-How  fnstt- 
dent  of  the  United  States.     It  was  the  government  when  the  territortf^"^^- 
was  ceded  as  a  conquest,  and  il  did  not  cease  as  a  matter  of  course,  it  did  not 
or  as  a  necessary  consequence  of  the  restoration  of  peace.      J^e™*'^  ^X 
President  might  have  dissolved  it  by  withdrawing  the  army  and  navy  ^^m^"** 
of&cerswho  administered  it, but  he  did  not  do  so.     Congress  cou^ Dissolved 
hmie  put  an  end  to  it,  but  thai  was  not  done.     The  right  inference  l>y  power  of 
from  the  inaction  of  both  is,  that  it  was  meant  to  be  continued  un-  o  "by  ^Con- 
tU  il  had  been  legislatively  changed.     No  presumption  of  a  contrary  gress. 
intention  can  be  made.    Whatever  may  have  been  the  causes  of 
the  delay,  it  must  be  presumed  that  the  delay  was  con^stent  with 
the  true  policy  of  the  government.     And  the  more  so  as  it  was 
continued  until  the  people  of  the  territory  met  in  convention  to 
Jbrm  a  state  government  which  was  subsequently  recc«nized  by 
Congress  under  its  power  to  admit  new  States  into  the  Union. 
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Ctvll  gov-       In  confirmation  of  what  has  been  said  in  respect  to  the  power 
^["Ji'^^aa  of  Congress  over  tWa  territory,  and  the  continuance  of  ike  civil  gav- 
a  war  right,  emment  established  as  a  war  right,  until  Congrees  acted  upon  iho 
Bubject,  we  refer  to  two  of  the  decisioTis  of  this  Court,  in  one  of 
which  it  is  said,  in  respect  to  the  treaty  by  which  Florida  was  ceded 
to  the  United  States,  "  This  treaty  is  the  law  of  the  land,  and 
Riehts  of  admits  the  inhabitants  of  Florida  to  the  enyoymenio/'fftepriiiitejes, 
oliTzenahip  fights,  and  immunities  of  the  citizens  of  the  United  Stales.     It  ia  un- 
sarily^'ac-'    necessary  to  inquire  whether  this  is  not  their  condition  independ- 
companicd  ently  of  stipulations.     They  do  not,  hotoever,  participate  irt  potiiical 
by  poiiMeoJ  power, —  they  do  ml  share  in  the  government  until  Florida  shall  be- 
come a  State.     In  the  meantimeFloridacontinues  to  be  a  territory 
of  the  United  States,  guarded  by  virtue  of  that  clause  of  the  Con- 
stitution which  empowers  Congress  to  make  all  neediiil  rules  and 
regulations  respecting  the  territory  or  other  property  belonging 
Power  of   to  the  United  States.    Perhaps  the  power  of  governing  a  territory 
^^^^"S^  belonging  to  the   United  Slates,  which  has  not  by  becoming  a  Slate 
ho"   I?' re-  aeqmred  the  means  of  self-government,  may  result  necessarily  from 
Bulta.  the  facts  that  it  is  not  within  the  jurisdiction  of  any  particular  State, 

and  is  witiiin  the  power  artd  jurisdiction  of  the  United  States.  The 
right  to  govern  may  be  the  natural  consequences  of  the  right 
to  acquire  territory."  American  Insurance  Company  us.  Can- 
ter, 1  Peters,  542,  543.     (See  also  U.  S.  vs.  Gratiot,  14  Peters, 

526.) 

When  mill-      "  Our  conclusion,  from  what  has  been  said,  is,  tliat  the  civil  govern- 
"mnoM  In'"""  °^  California,  organized  as  it  was  from  a  right  of  conquest,  did 
OJ^rulB     ""'  cease  or  become  defunct  in  consequence  of  the  signature  of  the 
ceastd.         treaty,  or  from  its  ratif  cation.     We  think  it  was  continued  oner  a 
ceded  conquest,  without  any  violation  of  the  Constitution  or  laws  of 
the  United  Slates,  and  that,  until  Congress  legislated  for  it,  the  du- 
ties upon  foreign  goods  imported  into  San  Francisco  were  legally 
demanded  and  lawfiilly  recdved  by  Mr.  Harrison,  the  collector  of 
the  port,  who  received  his  appointment,  according  to  instructions 

from  Washington,  from  Governor  Mason." 

What  lawB  "  The  second  objection  states  a  proposition  larger  than  the  case 
are  in  lorce  admits,  and  more  SO  than  the  principle  is,  which  secures  to  the  in- 
^at.""""  habitants  of  a  ceded  conquest  the  enjoyrfient  of  what  had  been 
their  laws  before,  uatil  they  have  been  changed  by  the  new  sov- 
ereignty to  which  it  has  been  transferred.  In  this  ease,  foreign 
Rlghtoftbetrade  had  been  changed  in  virtue  of  a  belligerent  right,  before  the  ter- 
conqneror  ritory  was  ceded  OS  a  conquest,  and  after  that  had  been  done  by  a 
toX?  treaty  of  peace,  the  inhabitants  were  not  remitted  to  those  ngula 

tions'of  trade  under  which  it  was  carried  on  whilst  they  were  un 
der  Mexican  rule ;  because  they  had  passed  from  that  soveieignty 
to  another,  whose  privilege  it  was  to  permit  the  existine  regulations 
of  trade  to  continue,  and  by  which  onlj"  the^  could  be  changed 
We  have  said,  in  a  previous  part  of  this  opinion,  that  the  sover 
eignty  of  a  nation  regulated  trade  with  foreign  nations,  and  that 
none  could  be  carried  on  except  as  the  sovereignty  permits  it  to  be 
done.  In  our  situation,  that  sovereignty  is  the  constitutional  dele- 
gation to  Congress  of  the  power  '  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  States,  and  with  the  Indian 

"  But  we  do  not  heatate  tfl  say,  if  the  reasons  given  for  our  con- 
clusions in  this  case  were  not  sound,  that  other  considerations  would 
bring  us  to  the  same  results.     The  pMntiffs  carried  these  goods 
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voluntarily  into  California,  knowing  the  state  of  tliinga  there.  They 
knew  that  there  was  an  existing  civil  government,  instituted  by  the 
authority  of  the  President  as  commander-in-chief  of  the  army  and 
naval  forces  of  the  United  States,  by  the  right  of  conquest;  that 
it  liad  not  ceased  when  these  first  importations  were  made ;  that  It 
was  afterwards  continued,  and  rightfully,  as  we  have  said,  until 
CaUfomia  became  a  State,  that  they  were  not  coerced  to  land  their 
goods,  however  they  may  have  been  to  pay  duties  upon  them ;  that 
such  duties  were  demanded  by  those  who  claimed  the  right  to  rep- 
resent the  United  States  (who  did  so,  in  fact,  with  moat  com- 
mendablo  integrity  and  intelligence)  ;  that  tlie  money  collected  has 
been  faithfully  accounted  for,  and  the  unspent  residue  of  it  received 
into  the  treasury  of  the  United  States;  and  that  the  Congress  has 
by  two  act^  adopted  and  ratified  all  the  acts  of  the  government 
established  m  California  upon  the  conquest  of  that  territory,  rela- 
tive to  the  collection  of  imposts  and  tonnage,  from  the  commence- 
ment of  the  late  war  with  Mexico  to  the  12th  Kovemher,  1849, 
expressly  including  iu  such  adoption  the  moneys  raised  and  expend- 
ed durinn;  that  penod  for  the  support  of  the  actual  government  of 
Galifoi"nift  afler  the  ratification  of  the  treaty  of  peace  with  Mexico. 
This  adoption  sanctions  what  the  defendant  did.  It  does  more ;  it 
affirms  that  he  had  legal  authority  for  his  acts.  It  coincides  with 
the  views  which  we  have  expressed  in  respect  to  the  legal  iiabihty 
of  the  plaintiff  for  the  duties  paid  by  them,  and  the  authority  of 
the  defendant  to  receive  them  as  Collector  of  the  port  of  San  Fran- 


Jecker  us.  Montgomery,  18  Howard's  S.  C-  Rep.  112. 

"  As  a  principle  applicable  to  the  first  of  these  inquiries,  it  may  ah  dHzent 
be  averred  as  a  part  of  the  law  of  nations,  —  forming  a  part,  too,  of  States  itl 
of  the  municipal  jurisprudence  of  every   country,  —  "that  in  a^?^^^, 
state  of  war  between  two  nations,  declared  by  the  authority  inothec. 
whom  the  municipal  constitution  vests  the  power  of  making  war, 
tJie  two  nations  and  all  their  citizens  or  subjecla  are  enemies  to  each 
other."    The  eonaequence  of  this  state  of  hostilih"  is,  that  all  inter- 
course and  commumcation  between  them  is  unlawful.    Vide  Wheaton 
on  Maritime  Captures,  ch.  7,  p.  209,  quoting  from  Bynkershoeck 
this  pa^^e ;  '  £x  uatura  belli  commercia  inter  hostes  cessare,  non 
est  dubitandum.     Quamvis  nulla  specialis  ^t  commerciorum  pro- 
hibitio,  ipso  tamen  jure  belli,  commercia  inter  hostes  esse  vetita, 
ipsEE  indictiones  bellorum  satis  declarant.' 

"  The  same  rule  has  been  adopted,  with  equal  strictness,  by  this 
court.  In  the  ease  of  The  Rapid,  reported  in  8  Cranch,  156,  the 
claimant,  a  ciiixen  of  the  Untied  States,  bad  purchased  goods  in 
the  enemy's  coitniry,  a  lonq  time  before  the  declaration  of  mar,  and 
had  deposited  them  on  an  island,  near  the  boundary  line  between  the 
two  countries.  Upon  the  breaking  out  of  hostilities,  his  agent  had 
hired  the  vessel  to  proceed  to  the  place  of  deposit,  and  bring  away 
these  goods.  Upon  her  return,  the  vessel  was  captured,  and  wilA 
the  cargo  was  condemned  as  prize  of  war  for  trading  with  the 
enemy.  In  applying  the  law  to  this  state  of  facts,  this  Court  s^d, 
and  said  unanimously,  "  That  tJie  universal  sense  of  nations  haa 
acknowledged  the  demoralizing  effects  that  would  result  from  the  ad' 
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Allare  ene-  mission  ofindioidual  mlercourse.      The  vihole  nation  are  embarked 
"oi*"'  in  one  common  bottom,  and  must  be  reconciled  to  submit  to  one  com- 

toon  /ate.  Evert/  individual  of  the  one  nation  must  adcnomledge 
every  indiMual  of  the  other  nation  as  his  own  enemy,  because  the 
enemy  of  his  country.  But,  after  deciding  what  is  the  duty  of  tho 
citizen,  the  question  occurs.  What  la  the  consequence  of  a  breach 
of  that  duty  f  The  law  of  prize  is  a  part  of  the  law  of  nations. 
In  it,  a  hostile  character  is  attached  to  trade,  independently  of  the 
character  of  Oie  trader,  who  pursues  or  directs  it.  Condemnation 
to  the  use  of  the  captor,  is  equally  the  fate  of  the  property  of  the  bel- 
ligerent,  and  of  the  property  engaged  in  anti-neutral  trade.  But  a 
citizen  or  an  ally  may  be  engaged  in  a  hastUe  trade,  and  thereby 
involve  his  property  in  the  fate  of  those  in  whose  cause  he  embarks." 
Kou-intet-  Again  the  Court  say,  "If,  by 'rai^!'!^,  in  prize  law  was  meant  that 
eoaree.  signification  of  the  term  which  conscsls  in  negotiation  or  contract, 
this  case  would  not  come  under  the  penalties  of  the  rale.  But  the 
object  and  spirit  of  the  rule  is  to  cut  off  all  communication  or  actual 
locomotive  intercourse  between  individualg  of  the  belligerent  nations. 
Negotiation  or  contract  has,  therefore,  no  necessary  connection 
with  the  offence.  Intercourse  inconsistent  with  actual  hostility,  is  the 
offenoe  against  mhieh  the  operation  of  the  rule  is  directed."  .  . 
Enemy  "  ^^  same  course  of  decision  which  has  established  that  property 

pcopertr.  of  a  subject  or  citizen  taken  trading  toith  the  enemy  is  forfeited,  has 
decided  also  that  it  is  forfeited  as  prize.  The  ground  of  the  for- 
feiture is,  that  it  is  taken  adhering  to  the  enemy,  and  therefore  the 
proprietor  is  pro  hoc  vice  to  be  considered  an  enemy.  Vide  also 
Wheaton  on  Captures,  p,  219  ;  and  t  C.  Robinson,  219,  the  casa 
of  The  Nelly." 

Attempts  have  been  made  to  evade  the  rule  of  public  law,  by 
the  interposition  of  a  neutral  port  between  tlje  shipment  ftom  the 
belligerent  port  and  their  ultimate  destination  in  the  enemy's  coun- 
try; but  in  all  such  cases  the  goods  have  been   condemned  as  hav- 
Non   later- ing  been  taken  in  a  course  of  commerce  rendering  them  liable  to 
ooaree.         confiscation ;  and  it  has  been  ruled  that,  without  license  from  gov- 
ernment, no  communication,  direct  or  indirect,  can  be  carried  on  with 
Trade    no-  the  enemy;  that  the  interposition  of  a  prior  port  makes  no  differ- 
'"'™-         ence ;  that  all  the  trade  with  the  enemy  is  illegal,  and  the  circum- 
stance that  the  goods  are  to  go  first  to  a  neutral  port  will  not  make 
it  lawful.     3  C.  Robinson,  22,  The  Indian  Chief;  and  4  C.  Rob- 
inson, 79,  The  Jonge  Pieter 


Dynes  vs.  Hoover,  20  Howard's  S.  C.  Rep.  78. 
The  demurrer  admits  that  the  court  martial  was  lawfully  oi^an- 
ized ;  that  the  crime  charged  was  one  forbidden  by  law ;  that  the 
court  had  jurisdiction  of  the  charge  as  it  was  made ;  that  a  trial  took 
place  before  the  court  upon  the  charge,  and  the  defendant's  plea  of 
not  guilty ;  and  that,  upon  tbc  evidence  in  the  case,  the  court  found 
Dynes  guilty  of  an  attempt  to  desert,  and  sentenced  him  to  be 
punisheo,  as  has  already  been  stated ;  that  the  sentence  of  the 
court  was  approved  by  the  Secretary ;  and  that,  by  his  direction, 
Dynes  was  brought  to  Washington;  and  that  the  defendant  was 
marshal  for  the  District  of  Columbia ;  and  that  in  receiving  Dynes, 
and  committing  him  to  the  keeper  of  the  penitentiary,  he  obeyed 
the  ordersof  the  President  of  the  United  States,  in  execution  of  tho 
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sentence.      Among  the  powers  conren-ed  upon  Congress,  by  tie 
8Ui  section  of  the  1st  Artiole  of  the  Constitution,  are  the  follow- 
ing: "to  provide  and  maintain  a  navy;"  "to  make  rules  for  the 
government  of  the  land  and  naval  ftir;;eg."    And  the  Sth  Amend-  Conatmo- 
tnenl.  ivhich  requires  a  presentment   of  a  grand  jury  in  cases  o/"""  ^  ^'J 
capital  or  otherwise  infamous  crime,  expressly  excepts  from  *Vs  opera- Grand  Tury 
(itms  "  cases  arising  in  the  land  or  naval  forces."     And  by  the  2d  not  requsr- 
seetion  of  the  2d  Article  of  the  ConstJtutioD,  it  is  declared  tliat  jJ'J"  ™'*"' 
"  The  Preadent  shall   be   commander-in-thief  of  the   army  and 
navy  of  the  United  States,  and  of  the  militia  of  the  several  States, 
when  called  into  the  actual  service  of  the  United  States." 

These  pi-ovisiona  show  that  Congress  has  the  power  to  provifle  for  po-wer  of 
the  trial  and  punishment  ofmil'Uary  and  na^  offences,  in  the  manner  Congress  to 
then  and  now  practiced  Ity  civilised  nations  ;  and  that  the  power  to  do  ft^puit^! 
30,  is  given  wiihoui  any  connection  betmeen  it  and  the  Sd  Article  o/mentof  mii- 
tke  Constilutit>n,  defining  the  judicial  power  of  the  United  Stntes  ;  '^^  *^f 
indeed,  thai  Hie  two  powers  we  entirelt/  indepmdent  of  each  other. . .  teaaa. 

"The  objection  is  ingeniously  worded,  was  very  ably  argued,  and  Haa  no  con- 
wcmay  add,  witlva  clear  view  and  knowledge  of  what  the  law  isnijcUon 
upon  such  a  subject,  and  how  the  plaintiff's  case  may  be  brought  "iiLl  mw- 
under  it,  to  make  the  defendant  responsible  on  this  action  for  fdse  er. 
imprisonment.     But  it  substitutes  an  imputed  error  in  the  finding 
of  the   Court,  for  the  original  subject  matter   of  its  jurisdiction, 
seeking  to  make  the  marshal  answerable  for  his  mere  ministerial  exe-  Marshal  not 
cution  of  a  sentence,  which  the  Court  passed,  the    Secretary  of  tbeliub'e  for 
Navy^  ajiproved.  and  which  the  Prescient  of  the  United  States,  as  ",i''jn*^^ 
constituljonal  Commander-in-Chief  of  the  army  and  navy  of  thecntlng  een- 
United  States,  directed  the  marshal  to  execute,  by  i-eceiving  the  '«nce,  etc. 

frisoner  and  convict.  Dynes,  from  the  naval  officer  then  Laving 
im  in  custody,  to  transfer  him  to  the  penitentiary,  in  accordance 

with  the  sentence  which  the  Court  had  passed  upon  him 

"  But  the  case  in  hand  is  not  one  of  a  court  without  jurisdiction 
over  the  subject  matter,  or  that  of  one  which  has  neglected  the 
forms  and  rules  of  procedure  enjoined  for  the  exercise  of  juris- 
diction.    It  was  regularly  convened ;  its  forms  of  procedure  were 
strictly  observed  as  they  are  directed  to  be  by  the  statute ;  and  if 
its  sentence  be  a  deviation  from  it,  which  we  do  not  admit,  it  is 
not  abrolutely  void.    Whatever  the  sentence  is,  or  may  have 
been,  as  it  was  not  a  trial  by  court  martial  taking  place  out  of  the 
United  States,  it  could  not  have  been  carried  into  execution  but 
by  the  confirmation  of  the  President,  had  it  extended  to  toss  of 
life,  or  in  cases  not  extending  lo  loss  of  life,  as  this  did  not,  but  by 
the  confirmation  of  the  Secretary  of  the  Navy,  who  ordered  the 
Court.     And  if  a  sentence  he  so  confirmed,  it  becomes  final,  ond  Sentence  ol 
must  he  executed,  unless  the  President  pardon  the  offenders.   It  is  '"t["J''»"5'^ 
the  nature  of  an  appeal  to  the  officer  ordering  the  court,  who  is  made       ■^"^ 
by  the  lam  the  arbiter  of  the  legality  and  propriety  of  the  court's 
sentence.     When  confirmed  it  is  altogether  heyond  the  jurisdiction  ctyii  cohtu 
of  any  civil  tribunal  pthatever,  unless  it  shall  be  in  a  case  in  which  have  no  jn- 
ihe  court  had  not  jurisdiction  over  the  subject  matter  or  charqe,  or  ove,  thesen- 
one  in  which,  having  jurisdiction  over  the  subject  matter,  it  hastatce. 
failed  to  observe  the  rules  prescribed  hy  the  statute  for  its  exercise. 
In  such  oases,  as  has  just  been  said,  all  of  the  parties  to  such  ille- Except, 
gal  trial  are  trespassers  upon  a  party  aggrieved  by  it,  and  he  may 
recover  damages  from  them  on  a  proper  suit  in  a  civil  court,  by 
the  verdict  of  a  jury." 
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Civil  conrts  "WitJt  tie  sentences  of  courts  marital  wliich  have  been  convened 
rigift  to" in-  t^galarly,  and  have  proceeded  legally,  and  by  which  punishments 
terfcro  with  are  directed,  not  forbidden  by.  Jaw,  or  which  are  according  to  the 
courts  "nuii^ '^"^  and  customs  of  the  sea,  civil  courts  have  nothing  to  do,  nor 
tiui.  are  they  in  any  mat/  alterable  by  them.    If  it  were  otherwise,  the 

civil  courts  ■would  virtually  administer  the  rules  and  atlicles  of 
war,  irreBpective  of  those  to  whom  that  duty  and  obhgation  has 
been  confided  by  the  laws  of  the  United  States,  from  whose  de- 
cisions no  appe^  or  jurisdiction  of  any  kind  has  been  given  to 
the  civil  magistrate  or  civil  courts.  But  we  repeat,  if  a  court 
Except.  martial  has  no  Jtirisdiction  over  the  subject  matter  of  the  charge  it 
has  been  convened  to  try,  or  shall  inflict  a  puaishment_/i/rW</en 
bt/  the  lata,  though  its  sentence  shall  be  approved  by  the  officers 
having  a  revisory  power  of  it,  civil  courts  may,  on  an  action  by  a 
party  a^rieved  by  it,  inquire  into  the  want  of  the  court's  juris- 
diction, and  give  him  redress.  (Harman  vs.  Tappenden,  I  East 
555 ;  as  to  ministerial  ofBcers,  Marshall's  Case,  10  Cr.  TC ;  Morrison 
vs.  Sloper,  Wells,  30;  Parton  vs.  Williams,  B,  and  A.  3S0  ;  and  aa 
to  justices  of  the  peace,  by  Ld.  Tonterden,  in  Bastcn  vs.  Carew, 

a  fj.  and  C.  653 ;  Mulea  us.  Calcott,  6  Bins.  85." 

Imprison-        "  In  this  case  all  of  us  think  that  Me  court  which  tried  Dynes  had 

penite'ntl-    Jurisdiction  over  the  subject  matter  of  the  charge  ag^nst  him; 

ary  of         that  the  sentence  of  the  court  against  him  was  not  forbidden  by 

Dynes.        law;  and  that  having  been  op/jrouet/ 6/ (Ae  Saeretory  o/"  (Afl  Navy 

as  a  fair  deduction  from  the  1 7th  Article  of   he  Act  of  April  23, 

Autliorit?    1800,  and  that  Dynes  having  been  brouglt  to   Washngton  as  a 

miXmea?^?"^^''"'"'  ^Y  *^®  direction  of  the  Secre  arj  tl  at  the  President  of 

the  United  States,  as  constitutional  Commander  n  Chief  of  the 

army  and  navy,  and  in  virtue  of  his  const  tutional  obhgation  that 

be  shall  take  care  that  the  laws  be  latthfully  executed,  violated 

no  lav!  in  directing  the  Marshal  to  rece  ve  thf  prt  oner  Dynes  from 

the  officer  commanding  the  United  States  steamer  E  igineer,  for 

the  purpose  of  transferring  him  to  the  pen  tentiary  of  the  District 

of  Columbia,  and,  consequently,  that  tbe  Manhal  u  not  ansioer- 

able  in  this  action  of  trespass  and  false  imprisonment 

LEiTENSDOitrBE  t's.  Webb,  20  Howards  "^  C  Rep.  176. 
Civil  gov-  "Upon  the  acquisition,  in  the  year  1848,  by  the  irras  of  the 
prnmtntof  United  States,  of  the  Territory  of  New  Mexico,  the  civil  govem- 
overtirrowu  "*''"'  °^  ^'^  territory  having  been  overlJirown,  the  officer,  General 
bj- lonquBEt  Kearney,  holding  possession  for  the  United  States,  in  virtue  of  the 
ProviBionai  PO"'cr  <rf  conquest  and  Occupancy,  and  in  obedience  to  the  duly  of 
eovemmcnt  maintaining  ihe  aeeurity  of  the  inhabitants  in  their  persons  andprojj- 
ordered  by  erty,  ordained,  under  ihe  sanction  and  authority  of  the  United  Stales, 
uea.  '^^^^  d  pronisional  or  temporary  government  for  the  acmared  country.  By 
this  substitution  of  a  new  supremacy,  although  the  former  political 
''"''■  relations  of  the  inhabitants  were  dissolved,  thwr  private  relations. 

How  ftr       their  rights  vested  under  the  government  of  their  former   allegiance, 
tiioir former  pr  t/iose  arising  from  contract  or  usage,  remained  in  full  force  and 
clSingetL*'*  unchanged,  exccept  so  far  as  they  uiere  in  their  nature  and  character 
found  lobe  in  conjiict  with  the  Constitution  and  latos  of  the  United 

WliatUw  Stales,  OB  WITH  ANT  HEGULATlONa  WHICH  THE  CONQTJERUIQ 
is  to  be  ml-    AND    OCCUPTIHG   AUTHORITY     SHOULD     OKDAIB.      AmOngst   the 

b''m^lTiu'v  '^'^'^^^''^"''cs  which  would  be  necessarily  incident  n  the  change  of 
powiff!         sovereignly,  would  be  the  appointment  or  control  oj   the  agents  by 
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uJiom  and  the  niode^  in  which  the  governmsnt  of  Ihe  orcupant  shontd  Conquest 
be  administered,^  this  result  being  indispensable,  in  order  to  "^'^"'"^  Sj'ji'nnl?*' 
thone  objects  for  vikicK  sxah  a  ffovernmenC  is  usually  established."        government 

This  is  the  principle  of  tie  law  of  nations,  as  expounded  by  tiie  f°^  oHicera 
lughest  authorities.    In  the  ease  of  The  Fama,  in  the  5th  of  Bobin-OTd""to  «- 
inson's  Rep.  p.  106,  Sir  William  Scott  declares  it  to  be  "the  settled  care  cictorj/. 
principle  of  the  law  of  nations,  that  the  inh^ntants  of  a  conquered 
territory  change  their  allegiance,  and  their  relation  to  their  former 
sovereign  'a  dissolved;  but  their  relations  to  each  other,  and  their 
rights  of  property  not  taken  from  them  by  the  orders  of  the  conqueror, 
remain  nndisturbed."     So,  too,  it  is  laid  down  by  Vattel,  book  3d, 
ch.  13,  sect.  2(W,  thafthe  conqueror  lays  his  hands  on  the  posses- 
ions of  the  state,  whilst  private  persons  are  permitted  to  retain 
theirs ;  they  suffer  but  indirectly  by  the  war,  and  to  them  the  result 
is  that  they  only  ehanfie  masters." 

In  the  case  of  the  United  States  vs.  Perchiman,  7  Peters,  pp.  86, 
87,  this  court  have  smd,  ''It  may  be  not  unworthy  of  remark, 
that  it  is  very  unusual,  even  in  cases  of  conquest,  for  tJie  conqueror 
to  do  more  than  to  displace  the  sovereign,  and  assume  dominion 
over  the  country.  The  modern  usage  of  nations,  which  has  become 
law,  would  bo  violated,  and  that  sense  of  justice  and  right  which 
is  acknowledged  and  felt  by  the  whole  civilized  world  be  outraged, 
if  private  property  should  be  i/eneraJ/y  confiscated  and  private  rights 
annidled.  The  people  chaoM  their  allegiance ;  their  relation  to 
their  sovereign  is -dissolved  ;Dut  their  relations  to  each  other,  and 
their  rights  of  property,  remain  undisturbed."  (_Vide  also  the  case 
of  Mitthel  us.  The  United  States,  9th  ib.  711,  and  Kent's  Com.  vol. 
1,  p.  1770 

iceonfingly,  we  find  l^at  there  was  ordained  by  the  provisional  Judicial 
Government  a  judicial  ST/stem,  mhich  created  a  superior  or  ajipellate^^^^'"'' 
court,  constituted  of  three  judges,  and  circuit  courts,  in  which  the  laws 
were  to  be  administered  by  the  judges  of  Ihe  superior  or  appellate 
court,  tn  Ihe  circuits  to  which  they  should  be  respectively  assigned. 
By  the  same  authority,  the  jurisdiction  of  the  Circuit  Courts  to  be  Courts  ei- 
heUi  in  the  several  counties  was  declared  to  embrace,  1st,  all  criminal  ^^S^ 
cases  that  skaU  not  be  othervAse  provided  for  by  law;  and,  2d,  exclui-^„er.'^ 
sive  original  Jurisdiction  in  all  cieU  cases  which  shall  not  Se  cognizable  Jurisdic- 
before  the  prefects  and  alcaldes  (  Vide  Laws  of  New  Mexico,  Kear-  ''°'''  *"■ 
ney'sCode.p.  48).     O/'lJe  wiiMifj;  of  these  ordinances  of  the  pro- 
visional government  there  is  made  no  quesiwn  with  respect  to  the 
period  during  which  the  territory  was   held   by  the   United  States 
as  occupying  conqueror,  and  it  would  seem  to  admit  of  no  doubt 
that  during  the  period  of  thdr  v^d  existence  and  operation,  these 
ordinances  m«s(  iaue  displaced  and  superseded  every  previous  in- DIapla«d 
stilution  of  the  vanquished  or  deposed  political  power  ivhich  was  ^""wS'^naT' 
compatibk  with  them.    But  it  has  been  contended,  that  whatever  bte,  ™to. ''  ~ 
may  have  been  the  rights  of  the  occupying  conqueror  ossucA,  these 
were  all  terminated  by  the  termination  of  the  belligerent  attitude  when  t«r- 
of  the  parties,  and  that,  with  the  close  of  the  contest,  every  institu-  mlnatcd. 
tjon  which  had  been  overthrown  or  suspended  would  be  revived 
and  reestablished.     The  fallacy  of  this  pretension  is  exposed  by  the 
fact,  that  the  territory  never  was  relinouished  by  the  conqueror, 
nor  restored  to  its  original  condition  or  alle^ance,  but  was  retained 
by  the  occupant  untfl  possession  was  matured  into  absolute  pei^ 
manent  dommion  and  sovereignty ;  and  this,  too,  under  the  settled 
pmpose  of  the  United  States,  never  to  relinquish  the  possession  ac- 
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il-  (juired  by  arms.  We  conclude,  therefore,  that  tJie  ordinances  and 
institutions  of  tlie  provisional  government  would  be  revoked  or 
modified  by  the  United  States  alone,  either  by  direct  legislation  on 
the  part  of  Congress,  or  by  that  of  the  territorial  government  in  the 
exercise  of  powers  delegated  by  Congress.  That  no  power  what- 
ever, incompatible  with  the  Constitution  or  lawa  of  the  United 
States,  or  with  the  authority  of  the  provisional  government,  was 
retained  by  the  Mexican  government,  or  was  revived  under  that 
government,  from  the  period  at  which  the  poasesdon  passed  to  the 
authorities  of  the  United  States. 


TUE   VALLANDIGHAM   CASE. 
Ex  parte,  in  ilte  matter  of  Clement  L.  Valiandigham,  Petitioner  ;  on 
petition  fi/T  a  writ  of  certiorari  to  (he  Judge  Advocate-General  of 
the  Army  of  the  United  States. 

TLere  Is  no  nnalogy  between  the  power  of  the  United  States  Court lo  isaiie  writs 

United  StntBH  Courts  derive  euch  power  solely  from  the  Conatitulion  and  Con- 

gresdonal  legislation. 
Soldi  petitions  aie  not  within  the  letter  or  spirit  of  the  giants  of  appellate 

Jurtsdlctlon  to  this  court. 
A  mlHtnrj  commission  is  not  a  eourt  within  the  meaning  of  Section  14  of  Act 


This  Courthne  no  power  to  originate  B  writ  ot 

Bounce  any  opinion  upon  the  proceedings  of  a „ 

Affirniutii-e  words  In  the  Constitution,  givinjl  this  Court  original  juilsdictEon 

in  certain  coses,  must  be  oonstrued  negativSy  aa  to  all  ottiei  cases. 


Petitioner  The  petitioner  was,  on  May  5,  18G3,  arrested  at  his  residence, 
eharged  taken  to  Cincinnati,  and  on  the  next  day,  arraigned  before  a  miii- 
preasing'  '^"7  commission,  appointed  by  Major-General  Burnaidc,  command- 
disioyJ  ing  the  Military  Department  of  Ohio,  on  a  charge  of  having  e 
,^„i,r^^«t,  ,   pathies  for  ('    --   "-    -  ■     ■    ■■     "  ■■    .    ^  . 


nna  symna'  Ef^^^^'^  sympathies  for  those  in  arms  against  the  United  States 
thy  for  reb-C!ovemment,  and  for  having  uttered  in  a  public  speech  disloyal 
ela;  sentiments  and   opinions.     The   petiljoner  refused  to  plead,  and 

denied  the  jurisdiction  of  the  commission.  A  plea  of  "not  guilty" 
waa  therefore  entered  by  the  order  of  the  commission,  and  the  trial 
proceeded.  Seven  members  of  the  commission  were  present,  and 
tried  the  charce  according  to  military  law.  The  prisoner  called 
and  eross-exammed  witnesses ;  had  the  aid  of  counsel,  and  made  a 


Waa  tried,  The  finding  and  sentence  were  that  the  petitioner  was  guilty  of 
and'sen^n.  *''^  substantial  charges,  and  that  he  be  placed  in  close  confinement 
ced;  in  some  fortress  of  the  United   States,  there  to  be  kept  during  the 

remainder  of  the  war.     General  Burnside  approved  the  finding 
and  sentence,  and  derignnted  Fort  Warren  as  the  place  of  con- 
Sentence      finement.     On  the  19th  of  May,  1868,  the  President,  in  commuta- 
comniut«d.  ^qjj  pf  (jjg  sentence,  directed  the  prisoner  to  be  sent  beyond  our 
military  lines,  which  order  was  executed. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  Court  in  which 
Nelson,  J.,  concurred.  After  giving  a  detailed  statement  of  the 
facta  above  briefly  set  forth,  they  continue  as  follows :  — 

"  It  has  been  urged  in  support  of  the  motion  for  the  writ  of  cer- 
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ttorari,  and  against  the  jurisdiction  of  a  military  commission  to  try  Consi 
the  petitioner,  that  the  latWr  waa  prohibited  by  the  30th  section  !J^ 
of  the  Act  of  March  30,  1863,  for  enrolling  and  calling  out  the  na-  Btatei 
tional  forces, — 12  Statutes  at  Lai^e,  736,  —  as  the  crimes  punisha- 
ble in  it  by  the  sentence  of  a  court-martial  or  a  military  conmiission 
applied  only  to  persons  who  are  in  the  military  service  of  the 
United  States,  and  subject  to  the  articles  of  war ;  and  also, 
that  by  the  third  section  of  the  Sd  Article  of  the  Constitution,  all 
crimes,  except  in  cases  of  impea^'hment,  were  to  be  tried  by  juries 
in  the  State  where  the  crime  had  been  committed,  and  when  not 
committed  within  any  State,  at  auch  place  as  Congress  may  by 
law  have  directed;  and  that  the  military  commission  could  have 
no  jurisdiction  to  try  tho  petitioner,  as  neither  the  charge  against 
him  nor  its  spceificationa  imputed  to  him  any  offence  known  to  the 
law  of  the  land ;  that  General  Burnaido  had  no  authority  to  en- 
large the  Jurisdiction  of  a  military  commission  by  the  General  Order 
Number  thirty-eight,  or  otherwise.  General  Bumside  acted  in  the 
matter  as  the  general  commanding  the  Ohio  Department,  in  con- 
formity with  tho  instructions  for  the  government  of  the  armies  of 
the  United  States,  approved  by  the  President  of  the  United  States, 
and  published  by  the  Assistant  Adjutant- General,  by  order  of  the 
Secretary  of  War,  on  the  24th  of  April,  1863.* 

It  is  affirmed  in  the  thirteenth  paragraph  of  the  first  section  of 
these  Instructions,  that  "  mihtary  jurisdiction  is  of  two  kinds :  first, 
that  which  is  conferred  and  defined  by  statute ;  second,  that  which 
is  derived  from  the  common  law  of  war.  Military  offences,  under 
the  statute,  must  be  tried  in  the  manner  therein  directed;  but  mil- 
itary offences  which  do  not  come  within  the  statute  must  be  tried 
and  punished  under  the  common  law  of  war.  The  character  of  the 
courts  which  exercise  these  jurisdictions  depends  upon  the  local  law 
of  each  particular  country.  In  the  armies  of  the  United  States, 
the  first  is  exercised  by  courts  martial ;  while  cases  which  do  not 
come  within  the  '  rules  and  articles  of  war,'  or  the  jurisdiction  con- 
ferred by  statute  or  court  martiai,  are  tried  by  military  commis- 

Theee  juriadictjons  are  applicable,  not  only  to  war  with  foreign 
nations,  but  to  a  rebellion,  when  a  part  of  a  country  wages  war 
against  its  legitimate  government,  seeking  to  throw  off  all  alle- 
giance to  it  to  set  up  a  government  of  its  own. 

Our  first  remark  upon  the  motion  for  a  certiorari  is,  that  there 
is  no  anali^y  between  the  power  given  by  the  Constitution  and 
laws  of  the  United  States  to  the  Supreme  Court  and  the  other  in- 
ferior courts  of  the  United  States,  and  to  the  judges  of  them  to  issue 
such  proceasea,  and  the  prerogafive  power  by  which  it  is  done  in 
England.  The  purposes  for  which  the  writ  is  issued  are  ahke,  but 
there  is  no  similitude  in  the  oridn  of  the  power  to  do  it.  In  Eng- 
land the  Court  of  King's  Bench  has  a  superintendence  over  ail 
courts  of  an  inferior  criminal  jurisdiction,  and  may,  hy  the  pleni- 
tude of  its  power,  award  a  certiorari  to  have  any  indictment  re- 
moved and  brought  before  it;  and  where  such  certiorari  is  allow- 
able, it  is  awarded  at  the  instance  of  the  king,  because  every 
indictment  is  at  the  suit  of  the  king,  and  he  has  a  prerogative  of 
suing  in  whatever  court  he  pleases.      The  courts  of  the  United 


*  They  were  prepared  by  Francis  Leibcr,  LL.  D.,  ond  \ 
board  of  officers,  of  which  Usjor-General  IC.  A.  Ultcbcockw. 
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States  derive  authority  to  issue  such  a  writ  from  the  Constitutionand 
the  legislatiott  of  Congress.  To  place  the  two  sources  of  the  right 
to  issue  the  writ  in  obvious  contrast,  and  in  application  to  the  mo- 
tion we  are  considering  for  its  exercise  hy  this  Cojjrt,  we  will  cite  so 
much  of  the  third  article  of  the  Couatitution  as  we  think  will  best 
illustrate  the  subject.  "  The  judicial  power  of  the  United  States 
shall  be  Tested  in  the  Supreme  Court,  and  in  such  inferior  courts 
as  the  Congress  may,  from  time  to  time,  ordain  and  establish."  "The 
judicial  power  shall  extend  to  all  cases  in  law  and  equity,  arising 
under  the  Constitution,  the  laws  of  the  United  States,  and  treaties 
made  or  which  shall  be  made  under  their  authority;  to  all  cases 
affecting  embassadors,  other  public  ministers  and  consuls,"  etc., 
"  and  in  all  cases  affecting  embassadors,  other  ministers  and  consuls, 
and  those  in  which  a  State  shall  be  a  partj,  the  Supreme  Court 
shall  have  original  jurisdiction.  In  all  other  cases  before  men- 
tioned, the  Supreme  Court  shall  have  appellate  jurisdiction,' both  as 
to  law  and  faut,  with  such  exceptions,  and  under  such  regulations, 
as  the  Congress  shall  make."  Then  Congress  passed  the  act  to  es- 
tablish the  judicial  courts  of  the  United  States,  —  1  Stats,  at  Lai^, 
p.  73,  chap.  20,  —  and  in  the  13th  section  of  it  declared  that  the 
Supreme  Courtshall  have  exclusively  all  such  jurisdiction  of  suila 
or  proceeding  against  embassadors  or  other  public  ministers  or 
their  domestics  or  their  domestic  aerrants  as  a  court  of  law  can 
have  or  exercise  consistently  with  the  laws  of  nations,  and  original 
but  not  exclusive  jurisdiction  of  suits  brought  by  embassadoi's,  or 
Other  public  ministers,  or  in  which  a  consul  or  vice-consul  shall  be  a 
party.  In  the  same  section  the  Supreme  Court  is  declared  to  have 
appellate  jurisdiction  in  cases  hereinafter  e.fpressly  provided.  In 
this  section,  it  will  be  perceived  that  the  jurisdiction  given,  besides 
that  which  is  mentioned  in  the  preceding  part  of  the  section,  ts  an 
excluMve  jurisdiction  of  suits  or  proceedings  agMnst  embassadors  or 
Other  public  ministers  or  their  domestics  or  domestic  servants,  as  a 
court  of  law  can  have  or  exercise  conastently  with  the  laws  of  na- 
tions, and  original,  but  not  exclusive,  jurisdiction  of  all  suits  brought 
by  embassadors,  or  other  public  ministers,  or  in  which  a  consul  or 
Tice-<!Onsul  shall  be  a  party,  thus  guarding  them  from  all  other  ju- 
dicial interference  and  givmg  to  them  the  right  to  prosecute  for 
their  own  benefit  in  the  courts  of  the  United  States.  Thus  sub- 
stantially reaffirming  the  constitutional  declaration  that  the  8u- 
Srome  Court  had  original  iurisdietion  in  all  cases  affecting  embassa- 
ors  and  other  public  ministers  and  consuls  and  those  in  which  a 
State  shall  be  a  party,  and  that  it  shall  have  appellate  jurisdiction 
in  all  other  cases  before  mentioned,  both  as  to  law  and  fact,  with 
such  exceptions  and  under  such  regulations  as  the  Congress  shall 

The  appellate  powers  of  the  Supreme  Court,  as  granted  by  the 

Constitution,  are  limited  and  regulated  by  the  acts  of  Congress,  and 

must  he  exercised  subject  to  the  excejitions  and  regulations  made 

by  Congress.     Durousseau  vs.  The  United  States,  G  Cranch,  314; 

Barry  vs.  Mercien,  5  How.  119 ;   United  States  vs.  Cun-ey,  6  How. 

113  ;  Forsj'th  vs.  United  States,  9  How.  571.     In  other  words,  the 

A  mtlltarj  petition  before  us  we  think  not  to  be  within  the  letter  or  spirit  of 

BoiTcour "  *^^  K'"3°'s  of  aprjellato  jurisdiction  to  the  Supreme  Court.     It  m 

wiililn    tliil  not  in  law  or  equity  witliiii  the  meaning  of  those  terms,  as  used  in 

"'''"' "g."^ the  tiird  article  of  the  Constitution.     Nor  is  a  military  commission 

sry  Act.       a  oou"  within  the  meaning  of  the  lHh  section  of  the  Judiciary  Act 
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of  1789.  That  act  is  denominated  to  be  one  to  establish  the  judicial 
courts  of  the  United  Stat^^s,  and  the  14th  section  declares  tliat  all 
the  '  befi>re-incntioned '  courts  of  the  United  States  ehail  have 
power  to  issue  writs  of  »e!re  facial,  liabeaa  corpus,  and  all  other 
writs  not  specially  provided  for  by  statute,  which  maybe  necessary 
for  the  oxeruise  of  iJieir  respective  jorialietions  agreeably  to  the 
principles  and  usages  of  law.  The  words  in  the  section,  '  the  be- 
fore-mentioned '  courts,  can  only  have  reference  to  such  courts  as 
were  established  in  the  preceding  part  of  the  aet,  and  excludes  the 
idea  that  a  court  of  militaty  commission  can  be  one  of  them. 
Whatever  may  be  the  force  of  Vallandiirham's  protest,  that  he  was 
not  triable  by  a  court  of  military  commission,  it  is  certain  that  his 
petition  cannot  be  brought  within  the  fourteenth  section  of  the  Act ; 
and  further  that  the  court  cannot,  without  disi'cgarding  its  frequent 
decisions  and  interpretations  of  the  Constitution  in  respect  toitsNoceritoriir 
Judicial  [jower,  originate  a  writ  ot  certiorari  to  review  or  pronounce  jj,™",}'™* 


IS  natural,  beibn  

tjon  had  been  fully  considered  in  connection  with  the  legislation  of  ^"j„^™",j( 
Congress,  ^ving  to  the  courts  of  the  United  States  power  to  issue  a  — ■•^"-— 
writs  of  sciTt  facias,  habeas  corpus,  and  all  other  writs  not  specially^ 
provided  for  by  statute,  which  might  be  necessary  for  the  exercise 
of  tlicir  respective  jurisdiction,  that  by  some  members  of  the  profes- 
sion it  should  have  been  thought,  and  some  of  the  early  judges  of 
the  Supreme  Court  also,  that  the  14th  section  <^  the  Act  of  24tb 
September,  1789,  gave  to  this  court  a  right  to  originate  processes  of 
habeas  corpus  ad  svbjiciendwa  and  writs  of  certiorari,  to  review  the 
proceedings  of  the  mferior  courts  as  a  matter  of  original  jurisdic- 
tion, without  being  in  anyway  restricted  by  the  constitutional  lim- 
itation that  in  all  cases  affecting  embassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  State  shall  be  a  party,  the  Su- 
preme Court  shall  have  original  jurisdiction. 

This  limitation  has  always  been  considered  restrictive  of  any 
other  ori";inal  jurisdiction.  The  rule  of  construction  of  the  Con- 
stitution being,  that  affirmative  words  in  the  Constitution  declaring 
in  what  cases  the  Supreme  Court  shall  have  original  jurisdiction, 
must  be  construed  negativelv  as  to  all  other  cases.  1  Cranch,  137 ; 
5  Peters,  284  ;  12  Peters,  637 ;  9  Wheaton ;  6  Wheaton,  2S4. 

The  nature  and  extent  of  the  court's  appellate  jurisdiction  and 
its  want  of  it  to  issue  writs  of  habeas  corpus  ad  subjiciendum,  have 
been  fully  discussed  by  this  court  at  different  times.  We  do  not 
think  it  necessary,  however,  to  examine  or  cite  many  of  them  at 
this  time.  We  will  annex  a  list  to  this  opinion,  distinguishing  what 
this  court's  action  has  been  in  cases  brought  to  it  by  appeal,  jivm 
such  applications  as  have  been  rejected,  when  it  has  been  asked  that 
it  would  act  upon  the  matter  as  one  of  original  jurisdiction.  In  the 
case  Ex  parte  Milbum,  9  Peters,  704,  Chief  Justice  Marshall  said,  as 
the  jurisdiction  of  the  courtiaappellate,it  must  first  be  shown  that  it 
has  the  power  to  award  a  An&ens  corpus.  InEarparteKaine,  14  How- 
ard, the  court  denied  the  motion,  saying  that  the  courl^s  jurisdiction 
to  award  the  writ  was  appellative,  and  that  the  case  had  not  been  so 
presented  to  it,  and  for  the  same  cause  refused  to  issue  a  writ  of 
eerliitrari,  which  in  the  course  of  the  ai5:ument  was  prayed  for.  In 
Ex  parte  Mctzger,  5  How.  1 7C,  it  was  "determined  that  a  writ  of 
cerliorari  could  not  be  allowed  to  examine  a  commitment  by  a  dis- 
trict judge,  under  the  treaty  between  the  United  States  and  France, 
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..  ...s,  .tu™ii  that  the  judweesercised  a  special  authority,  and  thai 
o  provision  had  been  made  for  the  roviaion  of  his  judgment.     So 


had  been  made  npon  the  ground  that  the  proceeding  of  the  district 
judge  was  not  judicial  in  ita  character,  but  that  the  proceedings  of 
the  military  commi!;sion  were  so ;  and,  further,  it  was  said  that  the 
ruling  in  that  case  had  been  overruled  by  a  majority  of  the  judges 
in  Kaine's  case.  There  is  a  misapprehension  of  the  report  of  the 
latter  case ;  and  as  to  the  judicial  character  of  the  proceedings  of 
the  military  commission,  we  cite  what  was  said  by  the  court  in  the 
case  of  Ferreira.  "  The  powers  conferred  by  Congress  upon  the 
district  judge  and  the  secretary  are  judicial  in  their  nature,  for 
judgment  and  discretion  must  be  exercised  hy  both  of  them,  but  it 
is  not  judicial  in  either  case,  in  the  sense  in  which  the  jndic-ial 
power  IS  granted  to  the  courts  of  the  United  States."  13  Howard, 
48. 
Not  jiidt-  j\ror  can  it  be  said  thai  the  authority  to  be  exercised  by  a  military 
'*^''  commission  is  Judicial  m  that  sense.     It  involves  discretion  to  exam- 

ine, to  decide  and  sentence,  but  there  is  no  orit/inal  Jurigdiction  in  the 
Its  proceed-  Supreme  Court  fo  issue  a  virit  of  habeas  corpus  ad  suijicicndiim  to 
b°^re™  md  '^'''^'''  <"■  reverse  its  proceedings,  or  the  writ  of  certiorari  to  revise  the 
by  the  So'Proceedings  of  a  military  commission.  And  as  to  the  President's 
Prtme  action  in  such  matters,  and  those  acting  in  them  under  his  author- 

Court.  j|.y^  ^g  refer  to  the  opinions  expressed  hy  this  court  in  the  eases  of 

Martin  vs.  Mott,  12  Wheafon,  pages  19, 28  to  35  inclusive ;  and  Dynes 
vs.  Hoover,  20  Howard,  page  65,  &c. 

For  the  reasons  g^ven,  our  judgment  is,  that  the  writ  of  certio' 
rari  prayed  for  to  revise  and  review  the  proceedings  of  the  military 
commission,  by  which  Clement  L.  Vallandigham  was  tried,  sen- 
tenced, and  imprisoned,  must  be  denied,  and  so  do  we  order  ac- 
cordingly." 
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The  Chekokee  Nation  v.  The  State  of  Geoeqia,  3  Peters,  1. 

This  caBB  ia  thus  stated  by  Nelson,  J.,  in  delivering  the  opinion  of  the 
court  in  6  Wallace,  IS,  74 ;  — 

A  bill  was  filed  in  that  case,  and  an  injunction  prayed  for  to  prevent  the 
execution  of  certain  acts  of  the  legislature  of  Georgia  within  the  territory  of 
the  Cherokee  nation  of  Indians,  they  claiming  a  right  to  file  it  in  this  court, 
in  the  exercise  of  its  original  jurisdiction,  as  a  foreign  nation.  The  acts  of 
the  legislature,  if  permitted  to  be  carried  into  execution,  would  have  sub- 
verted the  tribal  government  of  the  Indiana,  and  subjected  them  to  the  juris- 
diction of  the  State.  The  injunction  was  denied,  on  the  ground  that  the 
Cherokee  nation  could  not  be  regarded  as  a  foreign  nation  within  the  judi- 
ciary act,  and  that  therefore  they  had  no  standing  in  court.  But  Chief  Jus- 
tice Marshall,  who  delivered  the  opiniwj  of  the  majority,  very  strongly 
intimated  that  the  bill  was  untenable  on  another  ground,  namely,  that  it 
involved  simply  a  poUtica!  question.  He  observed  "  that  the  part  of  the  bill 
which  respects  the  land  occupied  by  the  Indians,  and  prays  the  aid  of  the 
court  to  protect  their  possessions,  may  be  more  doubtfuL  The  mere  ques- 
tion of  nght  might,  perhaps,  be  decided  by  this  court  iu 
proper  parties.  But  the  court  is  asked  to  do  moi 
The  bill  requires  us  to  control  the  legislature  of  Georgia,  and  to  restrain  the 
exertion  of  its  physical  force.  The  propriety  of  such  an  interposition  by 
the  court  may  be  well  questioned.  It  savors  too  much  of  the  exercise  of 
political  power  to  be  within  the  province  of  the  judicial  department." 
Several  opinions  were  delivered  in  the  case,  a  very  elaborate  one  by  Mr. 
Justice  Thompson,  in  which  Judge  Story  concurred.  They  maintained  that 
the  Cherokee  nation  was  a  foreign  nation  within  the  judiciary  act,  and  com- 
petent to  bring  the  suit,  but  agreed  with  the  Chief  Justice  that  all  the  mat- 
ters set  up  in  the  bill  involved  political  questions,  with  the  exception  of  the 
right  and  title  of  the  Indians  to  the  possession  of  the  lands  whicn  they  occu- 
pied. Mr.  Justice  Thompson,  referring  to  this  branch  of  the  case,  ob- 
served, — 

"  For  the  purpose  of  guarding  against  any  erroneous  conclusions,  it  ia 
proper  I  should  state  that  I  do  not  claim  for  this  court  the  exercise  of  juris- 
diction upon  any  matter  properly  falling  under  the  denomination  of  polirical 
power.  Belief,  to  the  full  extent  prayed  for  by  the  hill,  may  be  beyond  the 
reach  of  this  court.  Much  of  the  matters  therein  contained  by  way  of  com- 
plaint would  seem  to  depend  for  relief  upon  the  exercise  of  pohtical  power, 
and  as  such  appropriately  devolving  upon  the  executive  and  not  the  judicial 
department  of  the  government.  This  court  can  grant  relief  so  far,  only,  as 
the  rights  of  persons  or  property  are  drawn  in  question,  and  have  been  im- 
pinged." 

And,  in  another  [lart  of  the  opinion,  he  returns  again  to  this  question,  and 
is  still  more  emphatic  in  disclaiming  jurisdiction.  He  observes,  "  I  cer- 
tainly do  not  claim,  as  belonging  to  the  judiciary,  the  exercise  of  political 
power.  That  belongs  to  another  branch  of  the  government.  The  protec- 
tion and  improvement  of  many  rights  secured  by  treaties  most  certainly  does 
not  belong  to  the  judiciary.  It  is  onljr  where  the  rights  of  persons  and 
property  are  involved,  and  when  such  rights  can  be  presented  under  some 
judicial  form  of  proceedings,  that  couils  of  justice  can  interpose  relief.  This 
court  can  have  no  right  to  pronounce  an  abstract  opinion  upon  the  constitu- 
tionality of  a  State  law.  Such  law  must  be  brought  into  actual  or  threat- 
ened operation  upon  rights  properly  falling  under  jndiei"^  ' 
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remedy  is  not  to  be  had  here."  "  We  have  said,"  continues  Judge  Nelson, 
"  that  Mr,  Justice  Story  concurred  in  tliis  opinion,  and  Mr.  Justice  John- 
son, who  also  delivered  one,  recognized  the  same  distinctions.".   {5  Peters, 


The  State  op  Rhode  Island  v.  The  State  of  Massaciiuseits, 
12  Peters,  657. 

(Diatinction  between  political  and  judicial  matters,  &c.  Courts  have  no 
jurisdiction  of  political  questiona.) 

This  case  involved  a  que^ion  of  boundary  between  the  two  States.  It 
has  been  aaid  that  this  was  a  political  controversy  between  tlie  parties.  But 
Mr.  Justice  Baldwin,  who  delivered  the  opinion  of  the  court,  declared  that 
the  controversy,  as  developed  in  the  pleadings,  was  as  to  the  locality  of  a 
point  three  miles  south  of  the  southernmost  point  of  Charles  River,  and  as 
to  the  question  whether  a  stake  Get  up  on  Wrentham  Plain  in  1S43  was  the 
true  point  from  which  to  run  an  east  and  west  line  as  the  compact  boun- 
dary between  the  two  States.  "  In  the  first  aspect  of  the  case  it  depends 
on  a  fact ;  in  the  second,  on  the  law  of  equity  whether  the  agreement  is  void 
or  valid ;  neither  of  which  present  a  political  controversy,  but  one  of  an  or- 
ordinary  judicial  nature,  of  frequent  occurrence  in  suits  between  indi- 
viduals." 

In  another  part  of  the  opinion,  speaking  of  the  submission  by  sovereigns 
or  states  of  a  controversy  between  them,  he  says,  "  From  the  time  of  such 
submission,  the  question  ceases  to  be  a  political  one,  to  be  decided  by  the 
i!C  vvlo,  ticjitbeo,  of  political  power." 

The  court  (Nelson,  J.),  in  commenting  on  this  decision  in  the  case  of  The 
State  of  Georgia  v.  Stanton  (6  Wallace,  73),  expressly  declare  that  "  the 
objecliona  to  the  jurisdiction  of  the  court  in  that  case  were,  that  the  subject 
matter  of  the  bill  involved  sovereignty  and  jurisdiction,  which  were  not 
matters  of  property,  but  of  political  rights  over  the  territory  in  question. 
They  are  forcibly  stated  by  the  Chief  Justice,  who  dissented  from  the  opin- 
ion (12  Pet.  752,  754.)  The  very  elaborate  examination  of  the  case  by  Mr. 
Justice  Baldwin  was  devoted  to  an  answer  and  refutation  of  these  objec- 
tions. He  endeavored  to  show,  and  we  think  did  show,  that  the  question 
was  one  of  boundary,  whicVi  of  itself  was  not  a  political  question,  but  one  of 
property  appTOpidate  for  judicial  cognizance,  and  that  sovereignty  and  juris- 
diction were   but   incidental  and  dependent   upon  the  main  issue  in  the 

It  will  be  observed  that  Chief  Justice  Taney  denied  the  jurisdiction  of  the 
court  on  the  ground  that  the  cause  involved  the  determination  of  a  political 
question,  and  the  majority  of  the  court  claimed  jurisdiction  on  the  ground 
that  the  question  in  issue  was  not  a  political  question ;  all  the  judges,  in 
their  opinions,  declared,  in  effect,  that  if  the  question  were  political,  the  court 
would  have  no  jurisdiction  over  it.  This  case  was  between  two  States  in 
the  Union,  and  not  between  the  United  States  and  a  third  party.  It  tends 
to  show  that  the  judicial  power  cannot  protect  or  enforce  the  mere  political 
jusisdiction  of  one  State  in  the  Union  against  another,  although  it  may  de- 
tertnine  controversies  or  questions  of  property,  involving  the  ascertainment 
of  boundary  lines,  or  of  any  other  facts  which  have  been  settied  by  political 
authority,  and  in  all  its  proceedings  following  and  conforming  to  the  de- 
cisions of  the  political  departments  on  political  questions. 
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United  States  v.  Mobbso,  1  Wallace,  40O. 
The  margins!  note  reads  thus:  "The  cession  of  California  to  the  United 
States  did  not  impair  the  rights  of  private  property."  These  rights  were  con- 
secrated by  the  law  of  nations,  and  protected  by  the  treaty  of  Guadalupe 
Hidalgo.  The  act  of  March  3,  1851,  to  ascertain  and  settle  private  land 
claims  in  the  State  of  California,  was  passed  to  assure  to  the  inhabitants  of 
the  ceded  territory  the  benefit  of  the  rights  thus  secured  to  them.  It  recog- 
nizes both  legal  and  equitable  rights,  and  should  be  administered  ia  a,  lib- 
eral  spirit. 


The  Ciecasbian,  2  Wallace,  lOO.  (1864-5.) 
"  There  is  a  distinction  between  simple  and  public  blockades,  which  sup- 
ports this  conclusion  "  (that  the  biockade  of  New  Orleans  was  continuous, 
and  had  not  been  interrupted).  "A  simple  blockade  may  be  established  by 
a  naval  officer,  acting  upon  his  own  discretion,  or  under  direction  of  supe- 
riors, without  governmental  notification ;  while  a  public  blockade  is  not  only 
established  in  fact,  but  is  notified,  by  the  government  directing  it,  to  other 
governments.  In  the  case  of  a  simple  blockade,  the  captors  are  bound  to 
prove  its  existence  at  the  time  of  capture ;  while  in  the  ease  of  a  public 
blockade,  the  claimants  are  held  to  proof  of  discontinuance  in  order  to  pro- 
tect themselves  from  the  penalties  of  attempted  violation. 

"  The  blockade  of  the  rebel  ports  was  and  is  of  the  latter  sort.  It  was  le- 
gally established  and  regularly  notified  by  the  American  government  to  the 
neutral  governments.  Of  such  a  blockade  it  was  well  observed  by  Sir  Wil- 
liam Scott,  '  It  must  be  conceived  to  exist  till  the' revocation  of  it  is  ac- 
tually notified.'  The  blockade  of  the  rebel  ports,  therefore,  must  be  pre- 
sumed to  have  continued  until  notice  of  discontinuance  (^Tke  Betsey,  Good- 
hue master,  1  Robinson,  282  ;  Tke  Neptune,  1  id.  144).  It  is  indeed  the 
duty  of  the  belligerent  blockade  government  to  give  prompt  notice  ;  and  if 
it  fails  to  do  so,  proof  of  discontinuance  may  be  otherwise  made,  but  sub- 
ject to  just  responsibility  to  other  nations ;  it  must  judge  for  itself  when  it 
can  dispense  with  blockade.  It  must  decide  when  the  object  of  blockade, 
namely,  prevention  of  commerce  with  enemies,  can  he  attained  by  military 
force,  or,  when  the  enemies  are  rebels,  by  military  force  and  municipal  law, 
without  the  aid  of  a  blockading  force.  The  government  of  the  United 
States  acted  on  these  views.  Upon  advice  of  the  capture  of  New  Orleans, 
it  decided  that  the  blockade  of  the  port  might  be  safely  dispensed  with,  ex- 
cept as  to  contraband  of  war,  from  and  after  the  1st  of  June.  The  Presi- 
dent therefore,  on  the  12th  of  May,  issued  bia  proclamation  to  that  efiect, 
and  its  terms  were  undoubtedly  notified  to  neutral  powers.  This  action  of 
mmenl  must,  under  the  circumstances  of  this  case,  be  held  to  be 
e  evidence  that  the  blockade  of  New  Orleans  was  not  terminated 
by  military  occupation  on  the  4th  of  May.  New  Orleans,  therefore,  was 
under  blockade  when 'the  Circassian  was  captured." 


le  ffove 


,d  by  Google 


The  Venice,  2  Wallace,  274.    {64-5.) 

The  court  say,  that  "  while  these  transactions  were  in  progress  (April, 
1862),  the  »ar  was  flagi'ant.  The  States  of  Louisiana  and  Mississippi 
were  wholly  under  rebel  dominion,  and  all  the  people  of  each  State  were 
enemies  of  the  United  Statea.  The  rule  which  declares  that  war  makes  all 
the  citizens  or  suhjeets  of  one  belligerent  enemies  of  the  government,  and 
of  aE  the  citizens  or  suhjeets  of  the  other,  applies  equally  to  civil  and  to  in- 
ternational wars.  {Prize  Cases,  2Black.2liG;  concurred  inb^  dissenting  par- 
ties, id,  687-G98.)  Either  belligerent  may  modify  or  limit  its  operation  as  to 
persons  or  territory  of  the  other  i  but  in  the  absence  of  such  modification  or 
restriction  judicial  tribunals  cannot  discriminate  in  its  application." 

■'  Cooke  waa  a  British  subject,  but  was  identified  with  the  people  of 
Louisiana  by  long  voluntary  residence,  and  by  the  relations  of  active  busi- 
ness. (Friie  Cases,  2  Black.  674.)  Upon  breaking  out  of  the  war,  he  might 
have  left  the  State,  and  withdrawn  his  means;  but  he  did  not  think  flt  to 
do  so.  He  remained  more  than  a  year,  engajjed  in  commercial  transactions. 
Like  many  others,  he  seemed  to  have  thought  that,  as  a  neutral,  he  could 
shai'e  the  business  of  the  enemies  of  the  nation,  and  enjoy  the  profits,  with- 
out incurring  the  responsibilities  of  an  enemy.  He  was  mistaken.  He 
chose  bis  relations,  and  must  abide  by  their  results.  The  ship  and  cargo 
were  as  liable  to  seizure  as  prize  in  his  ownership  as  they  would  he  in  that 
of  any  citizen  of  Louisiana,  residing  in  New  Orleans,  and  not  actively  en- 
gaged in  hostilities  against  the  Union." 
_  After  explaining  the  policy  of  the  government  to  respect  and  enforce  the 
rights  of  persons' property  wherever  the  national  troops  had  re-established 
order  under  national  rule,  and  mentioning  the  proclamation  of  General  But- 
ler as  mere  manifestation  of  the  policy  of  government,  and  as  not  to  be 
interpreted  by  such  rules  an  governed  the  case  of  "  The  Ships  taken  at 
Genoa"  (4  Robinson,  387),  the  court  say,  — 

"  Vessels  and  their  cargoes  belonging  to  citizens  of  New  Orleans,  or 
neutrals  residing  there,  and  not  aflected  by  any  attempts  to  run  the  block- 
ade, or  by  any  act  of  hostility  against  the  United  States,  after  the  publica- 
tion of  the  proclamation,  must  De  regarded  as  protected  by  its  terms, 

"  It  results  from  this  reasoning  that  the  Venice  and  her  cargo,  though 
undoubtedly  enemy's  property  at  the  time  she  was  anchored  in  Lake  Pont- 
chartrain,  cannot  be  regarded  aa  remaining  such  after  the  6th  of  May,  for  it 
is  not  asserted  that  any  breach  of  blockade  was  ever  thought  of  by  the 
claimant,  or  that  he  was  guilty  of  any  act  of  hostility  against  the  national 
government." 


Mhs.  Alexander's  Cotton,  2  Wallace,  417.     (1864-5.) 

The  Chief  Justice  delivered  the  opinion  of  the  GourL 

This  controversy  concerns  seventy-two  bales  of  cotton  captured  in  May, 
1864,  on  the  plantation  of  Mrs.  Elizabeth  Alexander,  on  the  Red  River,  by 
a  party  sent  from  the  Ouachita,  a  gunboat  belonging  to  Admiral  Porter's 
expedition.  The  United  States  insist  on  the  condemnation  of  the  cotton  as 
lawful  maritime  prize.  Mrs.  Alexander  claims  it  as  her  private  property. 
The  facts  may  be  briefly  stated. 

In  the  spring  of  1864,  a  naval  force  of  the  United  States,  under  Rear 
Admiral  Porter,  co-operating  with  a  military  forpp    .n  land,  under  Major 
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Genera!  Banks,  proceeded  iip  Red  River  towards  Shreveport,  in  Louis- 
iana. The  whole  region  at  the  time  was  in  rebel  occupation,  and  under 
rebel  rule. 

Fort  De  Russy,  about  midway  between  the  mouth,  of  the  river  and 
Alexandria,  was  captured  by  the  Union  troops  about  the  middle  of  March, 
The  insurgent  troops  gradually  retired  until  a  considerable  district  of  coun- 
try on  Red  River  came  under  the  control  of  the  national  forces.  This 
control,  however,  was  of  brief  continuance.  An  unexpected  reverse  befell 
the  expedition.  The  army  under  General  Banks  was  defeated,  and  was  soon 
after  entirely  withdrawn  from  the  Red  River  country.  The  naval  force, 
under  Admiral  Porter,  necessarily  followed,  and  rebel  rule  and  ascendency 
were  again  complete  and  absolute.  The  military  occupation  by  the  Union 
troops  lasted  rather  lees  than  eight  weeka.  Ita  duration  was  measured 
by  the  time  required  for  the  advance  and  retreat  of  the  army  and  navy. 

The  Parish  of  Avoyelles  was  a  part  of  the  district  thus  temporaiily  oc- 
cupied; and  the  plantation  of  Mrs.  Alexander  was  in  this  pariah,  and  upon 
the  river.  The  seventy-two  bales  of  cotton  in  oonti'Oversy  were  raised  on 
the  plantation,  and  were  stored  in  a  warehouse  about  a  mile  from  the  river 
hank.  A  party  from  the  Ouachita,  under  orders  from  the  naval  commander, 
landed  on  the  plantation  about  the  26th  of  March,  and  took  possession  of  the 
cotton.  It  was  sent  to  Cairo,  libelled  as  prize  of  war  in  the  District  Court 
for  the  Southern  District  of  Illinois,  claimed  by  Mrs.  Alexander,  and,  by 
decree  of  the  District  Court,  restored  to  her. 

The  United  States  now  ask  for  the  reversal  of  this  decree,  and  the  con- 
demnation of  the  property  as  maritime  prize. 

After  the  seizure  of  the  cotton,  Mrs.  Alexander  took  the  oath  required  by 
the  President's  proclamation  of  amnesty.  The  evidence  in  relation  to  her 
previous  personal  loyalty  is  somewhat  conflicting.  She  had  furnished  mules 
and  slaves,  involuntarily  as  alleged,  to  aid  in  the  construction  of  the  rebel 
Fort  De  Ruaay. 

She  now  remains  in  the  rebel  territory.  Before  the  retreat  of  the  Union 
troops,  electiona  are  stated  to  have  been  held,  under  military  auspices,  for 
delegates  to  a  constitutional  convention  about  to  meet  in  New  Orleans. 

These  facta  pieaent  the  question :  Was  this  cotton  lawful  maritime  prize, 
su^ect  to  the  prize  jurisdiction  of  the  courts  of  the  United  States  ? 

There  can  be  no  doubt,  we  think,  that  it  was  enemy's  property.  The 
military  occupation  by  the  national  military  forces  was  too  limited,  too  im- 
perfect, too  brief,  and  loo  precarious  to  change  the  enemy  relation  created 
for  the  country  and  its  inhabitants  by  three  years  of  continuous  I'ebellion, 
interrupted,  at  last,  for  a  few  weeks,  but  immediately  renewed,  and  ever 
since  maintained.  The  Parish  of  Avoyellea,  which  included  the  cotton 
plantation  of  Mis.  Alexander,  included  also  Fort  De  Russy,  constructed  in 
part  by  labor  from  the  plantation.  The  rebels  reoccupied  the  fort  as  soon  as 
it  was  evacuated  by  the  Union  troops,  and  have  since  kept  possession. 

It  is  said  that,  though  remaining  in  rebel  territory,  Mrs.  Alexander  has  no 
personal  sympathy  with  the  rebel  cause,  and  that  her  property  therefore  can- 
not be  regarded  as  enemy  property ;  hut  this  court  cannot  inquire  into  the 
personal  character  and  dispositions  of  individual  inhabitants  of  enemy  ter- 
ritory. We  must  be  governed  by  the  principle  of  public  law,  so  often  an- 
nounced from  this  bench  as  applicable  alike  to  civil  and  international  wars, 
that  all  the  people  of  each  State  or  district  in  insurrection  againat  the  United 
States  must  be  regarded  as  enemies,  until  by  the  ction  of  the  legislature 
and  the  Executive,  or  otherwise,  that  re  h  hly  and  permanently 

changed. 

We  attach  no  importance,  under  th  ta  o  the  elections  said 

to  have  been  held  for  delegates  to  the  con      u     nal     n  'ention. 
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Being  enemy's  property,  the  cotton  was  liable  to  capture  and  confiecation 
by  the  adverse  party."  It  is  true  that  this  rule,  as  to  property  on  land,  has 
leceived  very  important  qualifications  from  usage,  front  the  reasoniiige  of 
enlightened  publicists,  and  from  judicial  decisions.  It  may  now  be  regarded 
as  substantially  restricted  "  to  special  cases  dictated  by  the  necessary  opera- 
tion of  the  war,"  f  and  as  excluding,  in  general,  "  the  seizure  of  the  private 
property  of  pacific  persons  for  the  sake  of  gain."  J 

The  commanding  genera!  may  determine  in  what  special  cases  its  more 
stringeut  application  is  required  by  military  emergencies;  while  condidera- 
tions  of  public  policy  and  positive  provisions  of  law,  and  the  general  spirit 
of  legislation,  must  indicate  the  cases  in  which  its  application  may  be  proper- 
ly denied  to  the  property  of  non-combatant  enemies. 

In  the  case  before  us,  the  capture  seems  to  have  been  justified  by  the 
peculiar  character  of  the  property  and  by  legislation.  It  is  well  known  that 
cotton  has  constituted  the  chief  reliance  of  the  rebels  for  means  to  purchase 
the  munitions  of  war  in  Europe.  It  is  matter  of  historj',  that  rather  than 
permit  it  to  come  into  the  possession  of  the  national  troops,  the  rebel  gpT- 
emment  has  everywhere  devoted  it,  however  owned,  to  destruction.  The 
value  of  that  destroyed  at  New  Orleans,  just  before  its  capture,  has  been 
estimated  at  eighty  millions  of  dollars.  It  is  in  the  record  before  us,  that  on 
this  very  plantation  of  Mrs.  Alexander,  one  year's  crop  was  destroyed  in  ap- 
prehension of  an  advance  of  the  Union  forces.  The  rebels  regard  it  as  one 
of  their  main  sinews  of  war ;  and  no  principle  of  equity  or  just  policy  re- 
quired, when  the  national  occupation  was  itself  precarious,  that  it  should  be 
spaffed  from  capture  and  allowed  to  remain,  in  case  of  the  withdrawal  of  the 
Union  troops,  an  element  of  strength  to  the  rebellion. 

And  the  capture  was  justified  by  legislation  as  well  as  by  public  policy. 
The  act  of  Congress  to  confiscate  property  used  for  insurrectionary  purposes, 
approved  August  6,  1861,  declares  all  property  employed  in  aid  of  the  rebel- 
lion, with  consent  of  the  owners,  to  be  lawful  subject  of  prize  and  capture 
wherever  found.J  And  it  further  provided,  by  the  act  to  suppress  insurrec- 
tion, and  for  other  purposes,  approved  July  17,  18G2,  ||  that  the  property  of 
persons  who  had  aided  the  rebelhon,  and  should  not  return  to  allegiance 
after  the  President's  warning,  should  be  seized  and  confiscated.  It  is  in 
evidence  that  Mrs.  Alexander  was  a  rebel  enemy  at  the  time  of  the  enact- 
ment of  this  act;  that  she  coptributed  to  the  erection  of  Fort  De  Russy, 
after  the  passage  of  the  act  of  July,  1862,  and  so  comes  within  the  spirit,  if 
not  within  the  letter,  of  the  provisions  of  both. 

If,  in  connection  with  these  acts,  the  provisions  of  the  Captured  and 
Abandoned  Property  Act  of  March  12,  1863,lf  be  considered,  it  will  he  dif- 
ficult to  conclude  that  the  capture  under  consideration  was  not  warranted  by 
law.  This  last-named  act  evidently  contemplated  captures  by  the  naval 
forces  distinct  fi^m  maritime  prize  i  for  the  secretary  of  the  navy,  by  his 
order  of  March  31,  1863,  directed  all  ofiicers  and  sailors  to  turn  over  to  the 
agents  of  the  Treasury  Department  all  property  captured  or  seized  in  any  in- 
surrectionary district,  excepting  lawful  maritime  prize."  Were  this  other- 
wise, the  result  would  not  be  different,  for  Mrs,  Alexander,  being  now  a 
resident  in  enemy  territory,  and  in  law  an  enemy,  can  have  no  standing  in 
any  court  of  the  United  States  so  long  as  that  relation  shall  exist.  What- 
ever might  have  been  the  effect  of  the  amnesty  had  she  removed  to  a  loyal 
State  alter  taking  the  oath,  it  can  have  none  on  her  relation  as  enemy 
voluntarily  resumed  by  conlimied  residence  and  interest. 

•  Prize  CnaeE,  2  Black.  637.  tlI^eDt,9S.  {  Id.  B3. 

i  IB  Sint.  Bt  Large,  319.  {|  Id.  691.  IT  Id.  eao. 

»*  Eeporl  of  the  Secretary  of  tlie  Treasury  on  the  FInsneeB,  December  10,  1863,  p.  4as, 
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APPEKDIX.  535 

But  this  reasoning,  while  it  su])porte  the  lawfulness  of  the  capture,  by  no 
means  warrants  the  conclusion  that  the  property  captured  was  maritime 
prize.  We  have  carefully  considered  all  the  cases  cited  by  the  learned 
counsel  for  the  captors,  and  are  satisfied  that  neither  of  them  is  an  authority 
for  that  conclusion.  In  no  one  of  these  cases  does  it  appear  that  private 
property  on  land  was  held  to  be  maritime  prize;  and  on  the  other  hand,  we 
have  met  with  no  case  in  which  the  capture  of  such  private  property  was 
held  unlawful  except  that  of  Thorshaven.*  In  this  case  such  a  capture  was 
held  unlawful,  not  because  the  property  was  private,  hut  because  it  was  pro- 
tected hy  the  terms  of  a  capitulation.  The  rule  in  the  British  Court  of 
Adniirally  seems  to  have  been  that  the  court  would  take  jurisdiction  of  tiie 
capture,  whether  of  public  or  private  property,  and  condemn  the  former 
ibr  the  benefit  of  the  captors,  under  the  prize  acts  of  Parliament,  but  retain 
the  later  till  claimed,  or  condemn  it  to  the  crown,  to  be  disposed  of  as  justice 
might  require.  But  it  is  hardly  neceasarj'  to  go  into  the  esamination  of  these 
English  adjudications,  as  our  own  legislation  supplies  all  needed  guidance  in 
the  decision  of  this  case. 

There  is  certainly  no  authority  to  condemn  any  property  as  prize  for  the 
benefit  of  the  captors,  except  under  the  law  of  the  country  in  whose  service 
the  capture  is  made  ;  and  the  whole  authority  found  in  oijr  legislation  is  con- 
tained in  the  act  for  the  better  government  of  the  navy,  approved  July  17, 
1862.  By  the  second  section  of  the  Bct,t  it  is  provided  that  the  proceeds  of 
all  ships  and  vessels,  and  the  goods  taken  on  board  of  them,  which  shall  be 
adjudged  good  prize,  shall  be  the  sole  property  of  the  captors,  or,  in  certain 
cases,  divided  equally  between  the  captors  and  the  United  States.  By  the 
twentieth  section,  all  provisions  o(  previous  acts  inconsistent  with  this  act 
are  repealed.  This  act  excludes  property  on  land  from  the  category  of  prize 
for  the  benefit  of  captors,  and  seems  to  be  decisive  of  the  case  so  far  as  the 
claims  of  captors  are  concerned. 

As  a  case  of  lawfully  captured  property,  not  for  the  benefit  of  captors,  its 
disposition  is  controlled  by  the  laws  relating  to  such  property.  By  these 
laws  and  the  orders  under  them,  all  officers,  military  and  naval,  and  all 
soldiers  and  sailors,  are  strictly  enjoined,  under  severe  penalties,  to  turn  over 
any  such  property  which  may  come  to  their  possession  to  the  agents  of  the 
Treasury  Department ;  and  these  agents  are  required  to  sell  all  such  property 
to  the  best  advantage,  and  pay  the  proceeds  into  the  national  treasury.  Any 
claimant  of  the  property  may,  at  any  time  within  two  years  after  the  sup- 
pression of  the  rebellion,  bring  suit  m  the  Court  of  Claims,  and  on  proof  of 
ownership  of  the  property,  or  of  title  to  the  proceeds,  and  that  the  claimant 
has  never  given  aid  mf  h    rebellion,  have  a  decree  for  the  pro- 

ceeds, deducting  lawf  1  h  g  I  his  war,  by  this  liberal  and  beneficent 
legislation,  a  distincti  m  d    b    w  en  those  whom  the  rule  of  interna- 

tional law  classes  as        m  All  wh    have  in  fact  m^ntained  a  loyal  ad- 

hesion  to  the  Union  p  d         their  rights  to  captured  as  well  as 

abandoned  property. 

It  seems  that,  in  f  rth      p  n      of  the  same  views,  by  an  act  of  the 

next  session,  Congres  b  h  h  d  mar  me  prize  on  inland  waters,  ar.d  re- 
quired captured  ves  I  d  g  d  board,  as  well  as  all  other  captured 
property,  to  he  turned  h  sury  agents,  or  to  the  proper  officers 
of  the  courts.  This  ao  b  m  1  w  a  few  weeks  after  the  capture  now 
under  consideration,  d  doe  pi  ly  to  it.  It  is  cited  only  in  illustra- 
■'  n  of  the  general  pol  f  1  1  to  mitigate,  as  far  as  practicable,  the 
iS  of  the  rule       f  va       d  p  eserve  for  loyal  owners,  obliged   by 

•  Edward      IT  i  12  Stst.  at  Large,  6oa. 
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emain  in  rebel  States,  all  property,  or  ita  proceeds,  to  which 
they  have  just  claims,  and  which  may  in  any  way  come  to  the  possession  of 
the  government  or  its  offloers. 

We  think  it  clear  that  the  cotton  in  controversy  was  not  maritime  prize, 
but  should  have  been  turned  over  to  the  agents  of  the  Treasury  Department, 
to  be  disposed  of  under  the  act  of  March  12,  1863.  Not  having  been  so 
turned  over,  but  haidng  been  sold  by  order  of  the  District  Court,  its  pro- 
ceeds should  now  be  paid  into  the  treasury  of  the  United  States,  in  order 
that  the  claimant,  when  the  rebellion  is  suppressed,  or  she  has  been  able  to 
leave  the  reoel  region,  may  have  the  opportunity  to  bring  her  suit  in  the 
Court  of  Claims,  and,  on  making  the  j)roof  required  by  the  act,  have  the 
proper  decree. 

The  decree  of  the  District  Court  is  reversed. 


Es  Paete  Milugan,  4  Wallace  S.  C.  Rep.  106.     (Dec.  Term,  1866.) 
At  the  close  of  the  last  term  the  Chief  Justice  announced  the  order  of 

the  court  in  this  and  in  two  other  similar  cases  (those  of  Bowles  and  Hor- 

Bey)  as  follows :  — 

1.  That,  on  the  facts  stated  in  said  petition  and  exhibits,  a  writ  of 
habeas  corpus  ought  to  be  issued,  according  to  the  prayer  of  the  said 
petitioner. 

2.  That,  on  the  facts  stated  in  the  said  petition  and  exhibits,  the  said 
Milligan  ought  to  he  discharged  from  custody,  as  in  said  petition  is  prayed, 
according  to  the  act  of  Congress  passed  March  3,  1863,  entitled  "  An 
Act  relating  to  habeas  corpus  and  regulating  judicial  proceedings  in  certain 

.  That,  on  the  facts  stated  In  said  petition  and  exhibits,  the  military 
[mission  mentioned  therein  had  no  jurisdiction  legally  to  try  and  sentence 
said  Milligan  in  the  manner  and  form  as  in  said  petition  and  exhibits  are 
stated. 

At  the  opening  of  the  present  term,  opinions  were  delivered. 

Mr.  Justice  Davis  delivered  the  opinion  of  the  court. 

On  the  10th  day  of  May,  1865,  Lambdiii  P.  Milligan  presented  a  petition 
to  the  Circuit  Court  of  the  United  States  for  the  District  of  Indiana,  to  be 
discharged  from  an  alleged  unlawful  imprisonment.  The  case  made  by  the 
petition  is  this :  Milligan  is  a  citizen  of  the  United  States ;  has  lived  for 
twenty  years  in  Indiana ;  and,  at  the  time  of  the  grievances  complained  of, 
was  not,  and  never  had  been,  in  the  military  or  naval  service  of  the  United 
States.  On  the  5th  day  of  October,  1864,  while  at  home,  he  was  arrested 
by  order  of  General  Alvin  P,  Hovey,  commanding  the  military  district  of 
Indiana,  and  has  ever  since  been  kept  in  close  confinement. 

On  the  21st  day  of  October,  1864,  he  was  brought  before  a  military  com- 
mission, convened  at  Indianapolis,  by  order  of  General  Hovey,  tried  on 
certain  charges  and  specfieations,  found  guilty,  and  sentenced  to  be  hanged ; 
and  the  sentence  ordered  to  be  executed  on  Friday,  the  19th  day  of 
May,  1S63. 

On  the  2d  day  of  January,  186S,  after  the  proceedings  of  the  military 
commission  were  at  an  end,  the  Circuit  Court  of  the  United  States  for 
Indiana  met  at  Indianapolis  and  impanelled  a  grand  jury,  who  were 
charged  to  inquire  whether  the  laws  of  the  United  States  had  been  violated ; 
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and,  if  so,  to  make  presentments.  The  court  adjourned  on  the  27th  day  of 
January,  having-,  prior  thereto,  discharged  from  further  service  the  grand 
jury,  who  did  not  find  any  hill  of  indictment  or  make  any  presentment 
against  Milligan  for  any  offence  whatever  ;  and,  in  fact,  since  iiis  imprison- 
ment, no  bill  of  indictment  has  been  found  or  presentment  made  against 
him  by  any  grand  Jury  of  the  United  States. 

Milligan  insists  that  said  military  eommisBion  had  no  jurisdiction  to  try 
him  upon  the  charges  preferred,  or  upon  any  charges  whatever ;  because  he 
was  a  citizen  of  the  United  Slates  and  the  Stat*  of  Indiana,  and  had  not 
been,  since  the  commencement  of  the  lat«  rebellion,  a  resident  of  any  of 
the  States  whose  citizens  were  arrayed  against  the  government,  and  that 
the  right  cf  trial  by  jury  was  guaranteed  to  him  by  the  Constitution  of  the 
United  States. 

The  prayer  of  the  petition  was,  that  under  the  act  of  Congress,  approved 
March  3,  1863,  entitled  "  An  Act  relating  to  habeas  corpus,  and  regulating 
judicial  proceedings  in  certain  cases,"  he  may  be  brought  before  the  court, 
and  either  turned  over  to  the  proper  civil  tribmial  to  be  proceeded  against 
according  to  the  law  of  the  land,  or  discharged  from  custody  altogether. 

With  the  petition  were  filed  the  order  for  the  commission,  the  charges 
and  specifications,  the  findings  of  the  court,  with  tfie  order  of  the  War 
Department  reciting  that  the  sentence  was  approved  by  the  President  of  the 
United  States,  and  directing  that  it  be  carried  Into  execution  without  delay. 
The  petition  was  presented  and  filed  in  open  court  by  the  counsel  for  Mil- 
ligan; athmmhD  A  f  United  States  for 
by  1  m  f  1  he  application  was 
T  p  m  f  J  dg  f  the  Circuit  Court 
h  h  fl  h  Supreme  Court ;  — 
d  dp  d  h  b  s,  ought  a  writ  of 
d 

d  dp  hib  ts,  ought  the  said 

bdh        dfm  Ijasin  said  petition 

if  d  dp  and  exhibits,  the 

ed    h  h  d  J       d  legally  to  try  and 

m  dfm  dp    ition  and  exhibits 

q  d  b      h  s  record  cannot  be 

h         y      m        k    f   1     government  and  the 
fundament  1  p        pi  Am     ca    1  b      y 

During  the  late  wicked  rebellion,  the  temper  of  the  linjea  did  not  allow 
that  calmness  in  deliberation  and  discussion  so  necessary  to  a  correct  con- 
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elusion  of  a  purely  judicial  question.  I'ken  considerations  of  safety  b 
mingled  with  the  exercise  of  power,  and  feelings  and  interests  prevailed 
which  are  happily  terminated.  Now  that  the  public  safety  is  assured,  this 
question,  as  well  as  all  others,  can  be  discussed  and  decided  without  jiassion 
or  the  admixture  of  any  element  not  required  to  form  a  legal  judgment  We 
approach  the  investigation  of  this  case,  liilly  sensible  of  the  magnitude  of 
the  inquiry  and  the  necessity  of  full  and  cautious  deliberation. 

But  we  are  met  with  a  preliminary  objection.  It  is  insisted  that  the 
Circuit  Court  of  Indiana  had  no  authority  to  certify  these  questions ;  and 
that  we  are  without  jurisdiction  to  hear  and  determine  IJiem, 

The  sixth  section  of  the  "  Act  to  amend  the  judicial  system  of  the  United 
States,"  approved  April  29,  1802,  declares  "  that  whenever  any  question 
shall  occur  before  a  Circuit  Court  upon  which  the  opinions  of  the  judges 
shall  be  opposed,  the  point  upon  which  the  disagreement  shall  happen  shall, 
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during  the  same  term,  upon  the  request  of  either  party  or  their  counael,  bo 
Btated  under  the  direction  of  the  judges,  and  certified  under  the  seal  of  the 
court  to  the  Supreme  Court  at  their  next  session  to  be  held  thereafter,  and 
shall  by  the  said  court  he  finally  'decided :  And  the  decision  of  the  Supreme 
Court  and  their  order  in  Uie  premises  shall  be  remitted  to  the  Circuit  Court, 
and  be  there  entered  of  record,  and  shall  have  effect  according  to  the  nature 
of  the  said  judgment  and  order :  Provided,  That  nothing  herein  contained 
shall  prevent  the  cause  from  proceeding,  if,  in  the  opinion  of  the  court, 
further  proceedings  can  be  had  without  prejudice  to  the  merits." 

It  is  under  this  provision  of  law,  that  a  Circuit  Court  has  authority  to 
cerlily  any  question  to  the  Supreme  Court  for  adjudication.  The  inquiry, 
therefore,  is,  whether  the  case  of  Milligan  is  brought  within  its  terms. 

It  was  admitted  at  the  bar  that  the  Circuit  Court  had  jurisdiction  to 
entertain  the  application  for  the  writ  of  habeas  corpus,  and  to  hear  and 
determine  it ;  and  it  could  not  be  denied,  for  the  power  is  expressly  given 
in  the  I4lh  section  of  the  Judiciary  Act  of  1789,  as  well  as  in  the  later  act 
of  1863.  Chief  Justice  Marshall,  in  BoUman's  case,*  construed  this  branch 
of  the  Judiciary  Act  to  authorize  the  courts  as  well  as  the  judges  to  issue 
the  writ  for  the  purpose  of  inquiring  into  the  cause  of  the  commitment ;  and 
this  construction  has  never  been  departed  from.  But  it  is  maintained  with 
earnestness  and  ability,  that  a  certificate  of  division  of  opinion  can  occur 
only  in  a  cause ,  and  that  the  proceeding  by  a  party  movmg  for  a  writ  of 
habeas  corpus  does  not  become  a  cause  until  after  the  im!  has  been  issued 
and  a  return  made. 

Independently  of  the  provisions  of  the  act  of  Congress  of  March  3,  1863, 
relating  to  Jiabeas  eorpus,  on  which  the  petitioner  bases  bis  claim  for  relief, 
and  which  we  will  presently  consider,  can  this  position  be  sustained  P 

It  is  true,  that  it  is  usual  for  a  court,  on  application  for  a  writ  of  haheas 
corpus,  to  issue  the  writ,  and,  on  the  return,  to  dispose  of  the  case ;  but  the 
court  can  elect  to  waive  the  issuing  of  the  writ,  and  consider  whether,  upon 
the  facts  presented  in  the  petition,  the  prisoner,  if  brought  before  it,  could 
he  discharged.  One  of  the  very  points  on  which  the  case  of  Tobias  Wat- 
kins,  reported  in  3  Peters,-!"  turned,  was,  whether,  if  the  writ  was  issued, 
the  petitioner  would  be  remanded  upon  the  case  which  he  had  made. 

The  Chief  Justice,  in  delivering  the  opinion  of  the  court,  said,  "  The 
cause  of  imprisonment  is  shown  as  fully  by  the  petitioner  as  it  could  appear 
on  the  return  of  the  writ ;  consequently  the  writ  ought  not  to  be  awarded 
if  the  court  is  satisfied  that  the  prisoner  would  be  remanded  to  prison." 

The  judges  of  the  Circuit  Court  of  Indiana  were,  therefore,  warranted  by 
an  express  decision  of  this  court  in  refusing  the  writ,  if  satisfied  that  the 
prisoner  on  iiis  own  showing  was  rightfully  detained. 

But  it  is  contended,  if  they  differed  about  the  lawfulness  of  the  imprison- 
ment, and  could  render  no  judgment,  the  prisoner  is  remediless,  and  cannot 
have  the  disputed  question  certified  under  the  act  of  1803.  His  remedy  is 
complete  by  writ  ot  error  or  appeal,  if  the  court  renders  a  final  judgment 
refusing  to  discharge  him ;  but  if  he  should  be  so  unfortunate  as  to  ba 
placed  in  the  predicament  of  having  the  court  divided  on  the  question 
whether  he  should  live  or  die,  he  is  hopeless  and  without  remedy.  Ha 
wishes  the  vital  jjuestion  settled,  not  by  a  single  judge  at  his  chambers,  but 
by  the  highest  tribunal  known  to  the  Constitution ;  and  yet  the  privilege  is 
denied  him  ;  because  tie  Circuit  Court  consists  of  two  judges,  instead  of  one. 

Such  a  result  was  not  in  the  contemplation  of  the  legiafature  of  1802 ;  and 
the  language  used  by  it  cannot  be  construed  to  mean  any  such  thing.    The 
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clause  under  conaideration  was  d      d       f     h       h        da  of  justice,  by 

obtaiDing  a  apeedj  settlement  mp  q  where  the  judges 

might  be  opposed  m  opinion. 

The  act  of  1802  bo  changed    h    j  d      I    j      m     1  e  Circuit  Court, 

instead  of  three,  was  composed    f  j   dg  d         I     it  this  provision 

or  a  kindred  one,  if  the  judge      iff     d    h    d  if  woiild  remain,  the 

question  he  unsettled,  andjusti      d        d      Ih    d  n      f  this  court  upon 

the  provisions  of  this  section  h         b    u  n  m  In   United  States  v. 

Daniel,'  the  court,  in  holding  Iha  d  n  f  h  j  dg  on  a  motion  for 
a  new   trial  could  not  be  cert  fi  d       y    th  1      q         on  must  be  one 

which  arises  in  a  cause  dependi  g  1  f  h  cot  1  to  a  proceeding 
belonging  to  the  cause."  Test  M  U  n  as  bj  th  rule  of  law,  is  it 
not  apparent  that  it  is  rightfullj  h  nd   h     w  mpelled  to  answer 

the  questions  on  which  the  jud^  b  1  w  w  pp  d  n  opinion?  If,  in 
the  sense  of  the  law,  the  proceeding  for  the  writ  of  habeas  corpus  was  the 
"  cause  "  of  the  party  applying  for  it,  then  it  is  evident  that  the  "  cause  " 
was  pending  before  the  court,  and  that  the  questions  certified  arose  out  of 
it,  belonged  to  it,  and  were  matters  of  right,  and  not  of  discretion. 

But  it  is  argued,  that  the  proceeding  does  not  ripen  into  a  cause  until 
there  are  two  parties  to  it. 

This  we  deny.  It  was  the  cause  of  Milligan  when  the  petition  was  pre- 
sented to  the  Circuit  Court.  It  would  have  been  the  cause  of  both  parties, 
if  the  court  had  issued  the  writ  and  brought  those  who  held  Milligan  in 
custody  before  it.  Webster  defines  the  woni  "  cause  "  thus :  "  A  suit  or 
action  in  court;  any  legal  process  which  a  party  institutes  to  obtain  his 
demand,  or  by  which  he  seeks  his  right,  or  supposed  right "  —  and  he  saya, 
"  this  is  a  legal,  scriptural,  and  popular  use  of  the  word,  coinciding  nearly 
with  case,  from  cado,  and  action,  from  ago,  to  urge  and  drive." 

In  any  legal  sense,  action,  suit,  and  cause  are  convertible  terms.  Mil- 
ligan supposed  he  had  a  right  to  test  the  validity  of  his  trial  and  sentence  ; 
and  the  proceeding  which  he  set  in  operation  for  that  purpose  was  his 
"  cause  "  or  "  suit."  It  was  the  only  one  by  which  he  could  recover  his 
liberty.  He  was  powerless  to  do  more  ;  be  could  neither  instruct  the 
judges  nor  control  their  action,  and  sl^ould  not  suffer,  because,  without  fault 
of  his,  they  were  unable  to  render  a  judgment.  But  the  true  meaning  to 
the  term  "  suit  "  has  been  given  by  this  court.  One  of  the  questions  in 
Weitoii  V.  Ci(y  Coimeil  of  Charleston  t  was,  whether  a  writ  of  prohibition 
was  a  suit ;  and  Chief  Justice  Marshall  savs,  "  The  term  is  certainly  a 
comprehensive  one,  and  is  understood  to  apply  to  any  proceeding  in  a  court 
of  justice  by  which  an  individual  pursues  that  remedy  which  the  law  affords 
him."     Certainly  Milligao  pursued  the  only  remedy  which  the  law  afforded 

Again,  in  Goliens  v.  Virginia,X  he  says,  "In  law  language  a  suit  is  the 
prosecution  of  some  demand  in  a  court  of  justice."  Also,  "  To  commence  a 
suit  is  to  demand  something  by  the  institution  of  process  in  a  court  of  jus- 
tice ;  and  to  prosecute  the  suit  is  to  continue  that  demand."  When  Milli- 
gan demanded  his  release  by  the  proceeding  relating  to  lialieaa  corpus,  he 
commenced  a  suit ;  and  he  has  since  prosecuted  it  in  all  the  ways  known  to 
the  law.  One  of  the  questions  in  Holmes  v.  Jennison  et  al.^  was,  whether, 
under  the  twenty-fifth  section  of  the  Judiciary  Act,  a  proceeding  for  a  writ 
of  habeas  corpus  was  a  "  suit."  Chief  Justice  Taney  held,  that,  "  if  a  party 
is  unlawfully  imprisoned,  the  writ  of  habeas  oorpus  is  his  appropriate  legal 
remedy.     It  is  hia  suit  in  court  to  recover  his  liberty,"     There  was  much 
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diversity  of  opinion  on  another  ground  of  juriBdiotion  ;  but  that,  in  the  sense 
of  the  twenty-fifth  section  of  the  Judiciary  Act,  the  proceeding  by  habeas 
corpua  was  a  suit,  mas  not  controverted  by  any  except  Baldwin,  Justice, 
and  he  tho,ught  that  "  suit "  and  "  cause,"  as  used  ia  the  eection,  mean  the 

The  court  do  not  say,  that  a  return  must  be  made,  and  the  parties  appear 
and  begin  to  try  the  case  before  it  is  a  suit.  When  the  petition  is  filed  and 
the  writ  prayed  for,  it  is  a  miit  —  the  suit  of  the  party  making  the  applica- 
tion. If  it  IS  a  suit  under  the  twenty-fifth  section  of  the  Judiciary  Act  when 
the  proceedings  are  begun,  it  is,  by  all  the  analogies  of  the  law,  equally  a 
suit  under  the  sixth  section  of  the  act  of  1802. 

But  it  is  argued,  that  there  must  be  two  parties  to  the  suit,  because  the 
point  is  to  be  stated  upon  the  request  of  "  either  party  or  their  counsel." 

Such  a  literal  and  technical  construction  would  defeat  the  very  purpose 
the  legislature  had  in  view,  which  was  to  enable  any  party  to  bring  the  case 
here,  when  the  point  in  controversy  was  a  matter  of  right,  and  not  of  dis- 
cretion !  and  the  words  "  either  party,"  in  order  to  prevent  a  failure  of  jus- 
tice, must  he  construed  as  words  of  enlargement,  and  not  of  restriction. 
Although  this  ease  is  here  ex  parte,  it  was  not  considered  by  the  court  below 
without  liotiee  having  been  given  to  the  party  supposed  to  have  an  interest 
in  the  detention  of  the  prisoner.  The  statements  of  the  record  show  that 
this  is  not  only  a  fair,  but  conclusive  inference.  When  the  counsel  for  Mil- 
ligan  presented  to  the  court  the  petition  for  the  writ  of  Tiaheas  corpus,  Mr, 
Hanna,  the  District  Attorney  for  Indiana,  also  appeared;  and,  by  agreement, 
the  application  was  submitted  to  the  court,  who  took  the  case  under  advise- 
ment, and  on  the  next  day  announced  their  inability  to  agree,  and  made  the 
cevtifloate.  It  is  clear  that  Mr,  Hanna  did  not  represent  the  petitioner,  and 
why  is  his  appearance  entered  ?  It  admits  of  no  other  solution  than  this, 
—  that  he  was  informed  of  the  application,  and  appeared  on  behalf  of  the 
government  to  contest  it.  The  government  was  the  prosecutor  of  Milligan, 
who  claimed  that  hia  imprisonment  was  illegal,  and  sought,  in  the  only  way 
he  could,  to  recover  his  liberty.  The  case  was  a  gtave  one;  and  the  court, 
unquestionably,  directed  that  the  law  officer  of  the  government  should  be 
informed  of  it.  He  very  properly  appeared,  and,  as  the  facts  were  uncon- 
troverted  and  the  difficult;;  was  in  the  application  of  the  law,  there  was  no 
useful  purpose  to  be  obtained  in  issuing  the  writ  The  cause  was,  there- 
fore, submitted  to  the  court  for  their  consideration  and  determination. 

But  Milligan  claimed  his  discharge  from  custody  by  virtue  of  the  act  of 
Congress  "  relating  to  habeas  corpus,  and  regulating  judicial  proceedings  b 
certain  cases,"  approved  March  3,  1863.  Did  that  act  confer  jurisdiction  on 
the  Circuit  Court  of  Indiana  to  hear  this  case  ? 

In  interpreting  the  law,  the  motives  which  must  have  operated  with  the 
legislature  in  passing  it  are  proper  to  be  considered.  This  law  was  passed 
in  a  time  of  great  national  peril,  when  our  heritage  of  free  government  was 
in  danger.  An  armed  rebellion  against  the  national  authority,  of  greater 
proportions  than  history  affords  an  example  of.  was  raging;  and  the  public 
safety  required  that  the  privilege  of  the  writ  of  habeas  corpus  should  be  sus- 
pended. The  President  had  practically  suspended  it,  and  detained  suspect- 
ed persons  in  custody  without  trial ;  hut  his  authority  to  do  this  was  ques- 
tioned; it  was  claimed  that  Congress  alone  could  exercise  this  power,  and  that 
the  legislature,  and  not  the  President,  should  judge  of  the  political  consid- 
erations on  which  the  right  to  suspend  it  rested.  The  privilege  of  this  great 
writ  had  never  before  been  withheld  from  the  citizen  ;  and  as  the  exigence 
of  the  times  demanded  immediate  action,  it  was  of  the  highest  importance 
that  the  lawfulness  of  the  suspension  should  be  fully  established.     It  was 
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under  these  circumstances,  whieh  were  suet  as  to  arrest  the  attention  of  the 
country,  that  this  law  was  passed.  The  President  was  authorized  by  it  to 
suspend  the  privilege  of  the  writ  of  habeas  corpus,  whenever,  in  hia  judg- 
ment, the  public  safety  required  ;  and  he  did,  by  proclamation,  beariug  date 
the  ISth  of  September,  1863,  reciting,  among  other  things,  the  authority  of 
this  statute,  suspend  it.  The  suspension  of  the  writ  does  not  authorize  the 
arrest  of  any  one,  but  simply  denies  to  one  arrested  the  privilege  of  this  writ 
in  order  to  obtain  his  liberty. 

It  is  proper,  therefore,  to  inquire  under  what  circumstances  the  courts 
could  righlftiUy  refuse  to  grant  this  writ,  and  when  the  citizen  was  at  liber- 
ty to  invoke  its  aid. 

The  second  and  third  sections  of  the  law  are  explicit  on  these  points.  The 
language  used  is  plain  and  direct,  and  the  meaning  of  the  Congress  cannot 
be  mistaken.  The  public  safety  demanded,  if  the  President  thought  proper 
to  arrest  a  suspected  person,  that  he  should  not  be  required  to  give  the  cause 
of  his  detention  on  return  to  a  writ  oi  habeas  ci -n..^  ?. ..  _.   — 


m  custody  beyond  a  certain 

known  to  the  common  law, 

of  Slate  and  War  were  direct- 


temnlated  that  such  person  should  he  detai 
fixed  period,  unless  certain  judicial  proceed! 
were  commenced  against  him.    The  Secretari 

ed  to  furnish  to  the  judges  of  the  courts  of  the  United  States  a  mt  ot  tne 
names  of  all  parties,  not  prisoners  of  war,  resident  in  their  respective  juisdic- 
tions,  who  then  were  or  afterwards  should  be  held  in  custodjf  by  the  author- 
ity of  the  President,  and  who  were  citizens  of  States  in  which  the  adminis- 
tration of  the  laws  in  the  Federal  tribunals  was  unimpaired.  After  the  list 
was  furnished,  if  a  grand  jury  of  the  district  convened  and  adjourned,  and 
did  not  indict  or  present  one  of  the  persons  thus  named,  he  was  entitied  to 
his  discharge  ;  and  it  was  the  duty  of  the  judge  of  the  court  to  order  him 
brought  before  him  to  be  discharged,  if  he  desired  it.  The  refusal  or  omis- 
sion to  furnish  the  list  could  not  operate  to  the  injury  of  any  one  who  was 
not  indicted  or  presented  by  the  grand  jury ;  for,  if  twenty  days  had  elapsed 
from  the  time  of  his  arrest  and  the  termination  of  the  session  of  the  grand 
jury,  he  was  equally  entitled  to  his  discharge  as  if  the  list  were  furnished ; 
and  any  credible  person,  on  petition  verified  by  affidavit,  could  obtain  the 
judge's  order  for  that  purpose. 

Milligan,  in  his  application  to  be  released  from  imprisonment,  averred 
the  existence  of  every  fact  necessary,  under  the  terms  of  this  law,  to  give 
the  Circuit  Court  of  Indiana  jurisdiction.  If  he  was  detained  in  custody  by 
the  order  of  the  President,  otherwise  than  as  a  prisoner  of  war ;  if  he  was  a 
citizen  of  Indiana,  and  had  never  been  in  the  military  or  naval  service,  and 
the  grand  jury  of  the  district  had  met,  after  he  had  been  arrested,  for  a 
period  of  twenty  days,  and  adjourned  without  taking  any  proceedings 
against  him,  then  the  court  had  the  right  to  entertain  his  petition  and  de- 
termine the  lawfulness  of  his  imprisonment.  Because  the  word  "  court "  is 
not  found  in  the  body  of  the  second  section,  it  was  argued  at  the  bar,  that 
the  application  should  have  been  made  to  a  judge  of  the  court,  and  not  to 
the  court  itself ;  hut  this  is  not  so,  for  power  is  expressly  conferred,  in  the 
last  proviso  of  the  section,  on  the  court  equally  with  a  judge  of  it,  to  dis- 
charge from  imprisonment.  It  was  the  manifest  design  of  Congress  to 
secure  a  certain  remedy  by  which  any  one,  deprived  of  liberty,  could  obtain 
it,  if  there  was  a  judicial  failure  to  find  cause  of  ofience  against  him.  Courts 
are  not  always  in  session,  and  can  adjourn  on  the  discharge  of  the  grand 
jury,  and  before  those  who  are  in  confinement  could  take  proper  steps  to 
procure  their  liberation.  To  provide  for  this  contingency,  authority  was 
given  to  the  judges,  out  of  court,  to  grant  relief  to  any  party  who  could 
show  that,  under  the  law,  he  should  be  no  longer  restrained  of  his  liberty. 
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542  APPENDIX. 

It  was  insisted  C^at  MiUigan'a  case  jraa  defective,  because  it  did  not  Btato 
that  the  list  wae  ftimished  to  the  judges ;  and,  therefore,  it  was  impossible 
to  say  under  which  section  of  the  act  it  was  presented. 

It  IS  not  easy  to  see  how  this  omission  could  affect  the  question  of  juris- 
diction. Milligan  could  not  know  that  the  list  was  furnished,  unless  the 
judges  volunteered  to  tell  him ;  for  the  law  did  not  require  that  any  record 
should  he  made  of  it,  or  anybody  but  the  judges  informed  of  it.  Why  aver 
the  fact,  when  the  truth  of  the  matter  was  apparent  to  the  court  without  an 
averment  P  How  can  Milligan  be  harmed  by  the  absence  of  the  averment, 
when  he  states  that  he  was  under  arrest  for  more  than  sixty  days  before  the 
court  and  grand  jury,  which  should  have  considered  his  case,  met  at  Indian- 
apolis ?  It  is  apparent,  therefore,  that  under  the  Habeas  Corpus  Act  of  1863 
the  Circuit  Court  of  Indiana  had  complete  juriKdiction  to  adjudicate  upon 
this  case,  and  if  the  judges  could  not  agree  on  questions  vital  to  the  prog- 
ress of  the  cause,  they  had  the  authority  (as  we  have  shown  in  a  previous 
part  of  this  opinion),  and  it  was  their  duty,  to  certity  those  questions  of  dis- 
agreement to  this  court  for  final  decision.  It  was  argued  that  a  final  decis- 
ion on  the  questions  presented  ought  not  to  be  made,  because  the  parties 
who  were  directly  concerned  in  the  arrest  and  detention  of  Milligan  were 
not  before  the  court  j  and  their  rights  might  be  prejudiced  by  the  answer 
which  should  be  given  to  those  questions.  Biit  this  court  cannot  know 
what  return  will  be  made  to  the  writ  of  habeas  corpus  when  issued ;  and  it 
is  very  eiear  that  no  one  ia  concluded  upon  any  question  that  may  be 
raised  to  that  return.  In  the  sense  of  the  law  of  1802,  which  authorized 
a  certificate  of  division,  a  final  decision  means  final  upon  the  points  certified ; 
final  upon  the  court  below,  so  that  it  is  estopped  from  any  adverse  rul- 
ing in  all  the  subsequent  proceedings  of  the  cause. 

But  it  is  said  that  this  case  is  ended,  as  the  presumption  is,  that  Mil- 
ligan was  hanged  in  pursuance  of  the  order  of  the  President. 

Although  we  have  no  judicial  information  on  the  subject,  yet  the  infer- 
ence is  that  he  is  alive  j  for  otherwise  learned  counsel  would  not  appear 
for  him  and  urge  this  court  to  decide  his  case.  It  can  never  be,  in  this 
country  of  written  Constitution  and  laws,  with  a  judicial  department  to 
interpret  them,  that  any  chief  magistrate  would  be  so  far  forgetful  of  his 
duty,  as  to  order  lie  execution  of  a  man  who  denied  the  jurisdiction  that 
tried  and  convicted  him,  after  his  ease  was  before  Federal  judges  with 
power  to  decide  it,  who,  being  unable  to  agree  on  the  grave  questions  in- 
Tolved,  had,  according  to  known  law,  sent  it  to  the  Supreme  Court  of  the 
United  States  for  decision.  But  even  the  suggestion  is  injurious  to  the 
Executive,  and  we  dismiss  it  from  further  consideration.  There  is,  there- 
fore, nothing  to  hinder  this  court  from  an  investigation  of  the  merits  of  this 
controversy. 

The  controlling  question  in  the  case  is  this :  Upon  the  fads  stated  in 
Milligan's  petition,  and  the  exhibits  filed,  had  the  military  commission 
mentioned  in  it  jurisdiction,  legally,  to  try  and  sentence  him  ?  Milligan, 
not  a  resident  of  one  of  the  rebellious  States,  or  a  prisoner  of  war,  but  a 
citizen  of  Indiana  for  twenty  years  past,  and  never  in  the  military  or  naval 
service,  is,  while  at  his  home,  arrested  by  the  military  power  of  the  United 
States,  imprisoned,  and,  on  certain  criminal  charges  preferred  against  him, 
tried,  convicted,  and  sentenced  to  be  hanged  by  a  military  commission,  or- 
ganized under  the  direction  of  the  military  commander  of  the  military  dis- 
trict of  Indiana.  Had  this  tribunal  the  legal  power  and  authority  to  try 
and  punish  this  man? 

No  graver  question  was  ever  considered  by  this  court,  nor  one  which 
more  nearly  concerns  the  rights  of  the  whole  people ;  for  it  is  the  birth- 
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right  of  every  American  citizen,  when  charged  with  crime,  to  be  tried  and 
punished  according  to  law.  The  power  of  punishment  ia  alone  through  the 
means  which  the  laws  have  provided  for  that  purpose,  and  if  they  are  inef- 
fectual, there  is  an  immunity  ^m  punishment,  no  matter  how  great  an 
offender  the  individual  may  be,  or  how  much  hia  crimes  may  have  shocked 
the  sense  of  justice  of  the  countrj-,  or  endangered  its  safety.  By  the  pro- 
tection of  the  law  human  rights  are  secured ;  withdraw  that  protection  and 
thev  are  at  the  mercy  of  wicked  rulers,  or  the  clamor  of  an  excited  peo|)le. 
If  there  was  law  to  justify  this  military  trial,  it  ia  not  our  province  to  inter- 
fere ;  if  there  was  not,  it  is  our  duty  to  declare  the  nullity  of  the  whoie  pro- 
ceedings. The  decision  of  this  question  does  not  depend  on  argument  or 
Judicial  precedents,  numerous  and  highly  illustrative  as  they  are.  These 
precedents  inform  us  of  the  extent  of  the  struggle  to  preserve  liberty  and  to 
relieve  those  in  civil  life  from  military  trials.  The  founders  of  our  govern- 
ment were  familiar  with  the  history  of  that  struggle,  and  secured  in  a 
written  Constitution  every  right  which  the  people  had  wrested  from  power 
during  8  contest  of  ages.  By  that  Constitution  and  the  laws  authorized  by 
it  this  question  must  be  determined.  The  provisions  of  that  instrument 
on  the  administration  of  criminal  justice  are  too  plain  and  direct  to  leave 
room  for  misconstruction  or  doubt  of  their  true  meaning.  Those  applicable 
to  this  case  are  found  in  that  clause  of  the  original  Constitution  which  says, 
that  "  the  trial  of  all  crimes,  except  in  case  of  impeachment,  shall  be  by 
jury ;  "  and  in  the  fourth,  fifth,  and  sixth  articles  of  the  amendments.  The 
fourth  proclaims  the  right  to  be  secure  in  person  and  effects  against  unrea- 
sonable  search  and  seizure,  and  directs  that  a  judicial  warrant  shall  not 
issue  "  without  proof  of  probable  cause  supported  by  oath  or  affirmation." 
The  fifth  declares  that  "  no  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  presentment  by  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the  militia,  when  in  actual 
service  in  time  of  war  or  public  danger,  nor  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law."  And  the  sixth  guarantees  the  right 
of  trial  b_y  jui-y,  in  such  manner  and  with  auch  regulations  that,  with  upright 
judgea,  impartial  juries,  and  an  abla  bar,  the  innocent  will  be  saved  and  the 
guilty  punished.  It  is  in  these  words;  "In  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and  pubhc  trial  by  an  impartial 
jury  of  the  State  and  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law,  and  to  be  in- 
formed of  the  nature  and  cause  of  the  accusation,  to  be  confronted  with  the 
witnesses  against  him,  to  have  compulsory  process  for  obtaming  witnesses 
in  his  favor,  and  to  have  the  assistance  of  counsel  for  his  defence."  These 
securities  for  persona]  liberty,  thus  embodied,  were  such  as  wisdom  and 
experience  had  demonstrated  to  be  necessary  for  the  protection  of  those 
accused  of  crime.  And  so  strong  was  the  sense  of  the  country  of  their 
importance,  and  so  jealous  were  ftie  peop'ie  t'na't  l'neseri^ts,'m^'iy  prraei, 
might  be  denied  them  by  implication,  that  when  the  original  Constitution 
was  proposed  for  adoption  it  encountered  severe  opposition,  and  liut  for  llie 
belief  that  it  would  be  so  amended  as  to  embrace  them,  it  would  never 
have  been  ratified. 

Time  has  proven  the  discernment  of  our  ancestors;  for  even  these  pro- 
visions, exi)ressed  in  such  plain  English  words  that  it  would  seem  the 
ingenuity  of  man  could  not  evade  them,  are  iioio,  after  the  lapse  of  more 
than  seventy  years,  sought  to  be  avoided.  Those  great  and  good  men  fore- 
saw that  troublous  times  would  arise,  when  rulers  and  people  would  become 
restive  under  restraint,  and  aoek  by  sharp  and  decisive  measures  to  accom- 
plish ends  deemed  just  and  proper  ;  and  that  the  principles  of  constitu- 
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tional  liberty  would  be  in  peril,  unless  established  by  irrepeakble  law.  The 
history  of  the  world  had  taught  them  that  what  was  done  in  the  [>Bst  might 
he  attempted  in  the  future.  The  Constitution  of  the  United  States  is  a  law 
for  rulers  and  people,  equally  in  war  and  in  peace,  and  covers  with  the 
shield  of  its  protection  all  classes  of  men,  at  ail  times,  and  under  all  circum- 
stances. No  doctrine,  involving  more  pernicious  consequences,  was  ever 
invented  by  the  wit  of  man,  than  that  any  of  its  provisions  can  be  suspend- 
ed during  any  of  the  great  exigencies  of  government.  Such  a  doctrine 
leads  directly  to  anarchy  or  despotism,  but  the  theory  of  necessity  on  which 
it  is  based  is  false ;  for  the  government,  within  the  Constitution,  has  all  the 
powera  granted  to  it  which  are  necessary  to  preserve  its  existence ;  as  has 
teen  happily  proved  by  the  result  of  the  great  effort  to  throw  off  its  just 
authority. 

Have  any  of  the  rights  guaranteed  by  the  Constitution  been  violated  in 
the  case  of  Milligan?  and  if  so,  what  are  they  P 

Every  trial  involves  the  exercise  of  judicial  power  i  and  from  what  source 
did  the  military  commission  that  tried  him  derive  their  authority  P  Cer- 
tainly no  part  of  the  judicial  power  of  the  country  was  conferred  on  them ; 
because  the  Constitution  expressly  vesta  it  "  in  one  Supreme  Court  and  such 
inferior  courta  as  the  Congress  may  from  time  to  time  oi'dain  and  estab- 
lish;" and  it  is  not  pretended  that  the  commission  was  a  court  ordained  and 
established  by  Congress.  They  cannot  jus litj-  on  the  mandate  of  the  Presi- 
dent ;  because  he  is  controlled  by  law,  and  has  his  appropriate  sphere  of 
duty,  which  is  to  execute,  not  to  make,  the  laws  i  and  there  is  "  no  unwrit- 
ten criminal  code  to  which  resort  can  be  had  as  a  source  of  jurisdiction." 

But  it  is  said  that  the  jurisdiction  ia  complete  under  the  "  laws  and  usages 
of  war." 
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■w  p    d  in  its  administration  of  criminal  justice.     If  it  waa 

d     g  ii     d  Btraeted  condition  of  affairs,  to  leave  Milligan   unre- 

d         h  rty,   because  he   "  conspired  against  the   government, 

aff  d  d  aid  d  mfort  to  rebels,  and  incited  the  people  to  insurrection," 
h     am       d    A  bim,  confine  him  closely,  render  Mm  poweilesa  to  do 

rth      m  d  then  present  bis  case  to  the  grand  jury  of  the  di^ 

tn       w   h  p  bis  guilt,  and,  if  indicted,  try  him  according  to  the 

ur  h        mmon  law.     If  this  had  been  done,  the  Constitution  would 

b        h  di        d,  the  law  of  1863  enforced,  and  the  securities  for  per- 

nal    b     y  p  ed  and  defended, 

A      h      gua  e  of  freedom  was  broken  when   Milligan  waa  denied  a 

n     by  Tb    great  minds  of  the  country  have  differed  on  the  correct 

■p    [a  b    given  to  various  provisions  of  the  Federal  Constitution ; 

and     d  CI     d  n  has  been  often  inToked  to  settle  their  true   meaning; 

b  tlj  no  one  ever  doubted  that  the  right  of  trial  by  jury  was 

fortified  in  the  organic  law  against  the  power  of  attack.  It  ia  now  assailed ; 
but  if  ideas  can  be  expressed  in  nords,  and  language  has  any  meaning,  this 
right  —  one  of  the  most  valuable  in  a  free  country  —  is  preaerred  to  every 
one  accused  of  crime,  who  is  not  attached  to  the  army  or  navy,  or  militia 
in  actual  service.  The  sixth  amendment  affirma  that  "  in  all  criminal  pros- 
ecutions the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury "  —  language  broad  enough  to  embrace  all  persons  and 
eases ;  but  the  fifth,  recognizing  the  necessity  of  an  indictaient  or  present- 
ment before  any  one  can  be  held  to  answer  for  h^h  crimes,  "  excepts  cases 
arising  in  the  land  or  naval  forces,  or  in  the  militia  when  in  actual  service, 
in  time  of  war  or  public  danger ; "  and  the  framers  of  the  Constitution 
doubtless  meant  to  limit  the  right  of  trial  by  jury,  in  the  sixth  amendment, 
to  those  persons  who  were  subject  to  indictment  or  presentment  in  the 
fifth. 

The  discipline  necessary  to  the  efficiency  of  the  army  and  navy  required 
other  and  swifter  modes  of  trial  than  are  furnished  by  the  common  law 
courts ;  and  in  pursuance  of  the  power  conferred  by  the  Constitution,  Con- 
gress has  declared  the  kinds  of  triai,  and  the  manner  in  which  they  shall 
be  conducted,  for  offences  committed  while  the  party  is  in  the  military  or 
naval  service,  ^very  one  connected  with  these  branches  of  the  public  ser- 
vice is  amenable  to  the  jurisdiction  which  Congress  has  created  for  their 
government,  and  whUe  thus  serving,  surrenders  his  right  to  be  tried  by  the 
civil  courts,  AH  other  persons,  citizens  of  States  where  the  courts  are 
open,  if  charged  with  crime,  are  guaranteed  the  inestimable  privilege  of  trial 
by  jury.  This  privilege  is  a  vital  principle,  underlying  the  whole  adminis- 
tration of  criminal  justice ;  it  is  not  held  by  sufierance,  and  cannot  be  frit- 
tered away  on  any  plea  of  state  or  political  necessity.  "When  peace  prevails, 
and  the  authority  of  the  government  is  undisputed,  there  is  no  difficulty  of 
preserving  the  safeguards  of  liberty ;  for  the  ordinary  modes  of  trial  are 
never  neglected,  and  no  one  wishes  it  otherwise ;  but  if  society  is  disturbed 

J  civil  commotion  —  if  the  passiona  of  men  are  aroused  and  the  restraints 
law  weakened,  if  not  disregarded  —  these  safeguards  need,  and  should 
receive,  the  watchful  care  of  those  intrusted  with  the  guardianship  of  the 
Constitution  and  laws.  In  no  other  way  can  we  transmit  to  posterity  un- 
im]>aii*d  the  hlessinga  of  liberty,  consecrated  by  the  sacrifices  of  the  revo- 
lt is  claimed  that  martial  law  covers  with  its  broad  mantle  the  proceedings 
of  this  military  commission.  The  proposition  ia  this :  that  in  a  time  of  war 
the  commander  of  an  armed  force  (if  in  his  opinion  the  exigencies  of  the 
country  demand  it,  and  of  which  he  is  to  judge)  has  the  power,  within  the 
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lines  of  his  military  district,  to  suspend  all  civil  rights  and  their  remedies, 
attd  subject  citizens  as  well  aa  soldiers  to  the  rule  of  Ms  mil;  and  in  the 

'-.e  of  hi=  lawful  authority  cannot  he  restr'iincd  except  by  his  superior 

•     P       d  U    tedS 

d  h  m  d  w        war  exists, 

1         ti  h  ry  d         d  ni    tary  depart- 

1  ni  h  ra     d  h  m   can,  if  Hfe 

I      h       m  h    p  w   h  p  oval  of  the 

h  mill  d         th  f  the  laws, 

p  hhkghdppwi  fixed  or  cer- 


mm  d    h  d  y  regulated 

bwJIr  whd  hbd  y  guarantee 

o  t  e  Constitution,  and  effectually  render,  the  military  independent  of 
and  superior  to  the  civil  power  "  —  the  attempt  to  do  which  by  the  King  of 
Great  Britain  was  deemed  by  our  fathers  such  an  offence,  that  they  assigned 
it  to  the  world  as  one  of  the  causes  which  impelled  them  to  declare  their 
independence.  Civil  liberty  and  this  kind  of  martial  law  cannot  endure 
together;  the  antagonism  is  irreooncilahle,  and  in  the  conflict  one  or  the 
other  must  perish. 

This  nation,  as  experience  has  proved,  cannot  always  remain  at  peace, 
and  has  no  right  to  expect  that  it  will  always  have  wise  and  humane  rulers, 
sincerely  attached  to  the  principles  of  the  Constitution.  Wicked  men,  am- 
bitious ot  power,  with  hatred  of  liberty  and  contempt  of  law,  may  flU  the 
place  once  occupied  by  Washington  and  Lincoln  ;  and  if  this  right  h  con- 
ceded, and  the  calamities  of  war  again  hefall  us,  the  dangers  to  human, 
liberty  are  fiightftd  to  contemplate.  If  our  fathers  had  failed  to  provide  for 
Just  suoh  a  contingencj,  they  would  have  been  false  to  the  trust  reposed 
m  them  Ihey  knew  —  the  history  of  the  world  told  them  —  the  nation 
they  were  founding,  be  its  existence  short  or  long,  would  be  involved  in 
war;  how  often  or  how  long  continued,  human  foresight  could  not  tell; 
and  that  unlimited  power,  wherever  lodged  at  such  a  time,  was  especially 
hazardous  to  freemen  For  this  and  other  ejjually  weighty  reasons  they 
secured  the  inheiitance  they  had  fought  to  maintain,  by  incorporating  in  a 
written  Constitution  the  safeguards  which  time  had  proved  were  essential  to 
its  preservation  Not  one  of  these  safeguards  can  the  President,  or  Con- 
gress, or  the  Judiciary  disturb,  except  the  one  concerning  the  writ  oihcAeaa 
cotyus. 

It  is  essential  to  the  safety  of  every  government,  that  in  a  great  crisis 
hke  the  one  we  have  just  passed  through,  there  should  be  a  power  some- 
where of  suspending  the  writ  of  habeas  corpus.  In  every  war  there  a.ve 
men,  of  previously  good  character,  wicked  enough  to  counsel  their  fellow- 
citizens  to  resist  the  measures  deemed  necessary  by  a  good  government  to 
sustain  its  just  authority  and  overthrow  its  enemies ;  and  their  influence 
may  lead  to  dangerous  combinations.  In  the  emergency  of  the  limes,  an 
immediate  public  investigation  according  to  law  may  not  be  possible ;  and 
yet  the  peril  to  the  country  may  be  too  imminent  to  suffer  such  persons  to 
go  at  large.  Unquestionably  there  is  then  an  exigency  which,  demands  that 
the  government,  if  it  should  see  fit,  in  the  exercise  of  a  proper  discretion,  to 
make  arrests,  should  not  he  required  to  produce  the  persons  arrested  in 
answer  to  a  writ  of  habeas  carpus.  The  Constitution  goes  no  farther.  It 
does  not  say,  after  a  writ  ot  habeas  corpus  is  denied  a  citizen,  that  he  shall 
be  tried  otherwise  than  by  the  course  of  the  common  law  ;  if  it  had  intended 
this  result,  it  was  easy  by  the  use  of  direct  words  to  have  accomplished  it. 
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The  illustrious  men  who  framed  that  instrument  were  guardin);  the  founda- 
tions of  cJTil  liberty  against  the  abuses  of  unlimited  power ;  they  were  full 
of  wisdom,  and  the  lessons  of  history  infoiined  them  that  a  trial  by  an  estab- 
lished  court,  asaiated  by  an  impartial  jury,  was  the  only  sure  way  of  protect- 
ing the  citizen  against  oppression  and  wrong.  Knowing  this,  they  limited 
the  suspension  to  one  great  right,  and  left  the  rest  to  remain  forever  invio- 
Eble.  But  it  is  insisted  that,  the  safetj"  of  the  country  in  time  of  war 
demands  that  this  broad  claim  for  martial  law  shall  be  Ruatained.  If  this 
were  true,  it  could  be  well  said  that  a  country  preserved  at  the  sacrifice  of 
all  the  cardinal  principles  of  liberty  is  not  worth  the  cost  of  preservation. 
Happily,  it  is  not  so. 

It  will  be  borne  in  mind  that  this  is  not  a  question  of  the  power  to  pro- 
claim martial  law,  when  war  exists  in  a  community  and  the  courts  and  civil 
authorities  are  overthrown.  Nor  is  it  a  question  what  rule  a  military  com- 
mander, at  the  head  of  his  army,  can  impose  on  States  in  rebellion  to 
Clippie  their  resources  and  quell  the  insurrection.  The  jurisdiction  claimed 
JB  much  more  extensive.  The  necessities  of  the  service,  during  the  late 
rebellion,  required  that  the  loyal  States  should  be  placed  within  the  limits 
of  certain  military  districts,  and  commandei-a  appointed  in  them ;  and  it  ie 
urged  that  this,  in  a  military  sense,  constituted  them  the  theatre  of  military 
operations  ;  and  as  in  this  case  Indiana  had  been,  and  was  again  threatened 
with  invasion  bv  the  enemy,  the  oecaaion  was  furnished  to  establish  martial 
law.  The  conclusion  does  not  follow  from  the  premises.  If  armies  were  col- 
lected in  Indiana,  they  were  to  be  employed  in  another  locality,  where  the 
laws  were  obstructed  and  the  national  authority  disputed.  On  W  soil  there 
was  no  hostile  foot ;  if  once  invaded,  that  invasion  was  at  an  end,  and  with 
it  all  pretext  for  martial  law.  Martial  law  cannot  arise  from  a  threatened 
invasioii.  The  neceaaitj'  must  be  actual  and  present !  the  invasion  real, 
Bucli  as  effectually  closes  the  courts  and  deposes  the  civil  administration. 

It  is  difficult  to  see  how  the  sa/eti/  of  the  country  required  martial  law  in 
Indiana.  If  any  of  her  citizens  were  plotting  treason,  the  power  of  arrest 
could  secure  them,  until  the  government  was  prepared  for  their  trial,  when 
the  courts  were  open  and  ready  to  tr^  them.  It  was  as  easy  to  protect 
witneases  before  a  civil  as  a  mintary  tribunal ;  and  as  there  could  be  no 
wish  to  convict,  except  on  sufficient  legal  evidence,  surely  an  ordained  and 
established  court  was  better  able  to  judge  of  this  than  a  military  tiibunal 
■  composed  of  gentlemen  not  trained  to  the  profession  of  the  law. 

It  follows,  from  what  has  been  said  on  this  subject,  that  there  are  occasions 
when  martial  rule  can  be  properly  applied.  If,  in  foreign  invasion  or  civil 
war,  the  courts  are  actually  closed,  and  it  is  imposaible  to  administer  crimi- 
nal justice  according  to  law,  then,  on  the  theatre  of  active  military  opera- 
tions, where  war  reaUy  prevails,  there  is  a  necessity  to  fiirnish  a  substi- 
tute for  the  civil  authority  thus  overthrown,  to  preserve  the  safety  of  the 
army  and  society ;  and  as  no  power  is  leit  but  the  military,  it  is  allowed  to 
govern  by  martial  rule  until  the  laws  can  have  their  free  course.  As 
necessity  creates  the  rule,  so  it  limits  its  duration ;  for,  if  this  government 
is  continued  after  the  courts  are  reinstated,  it  is  a  gross  usurpation  of  power. 
Martial  rule  can  never  exist  where  thii  courts  are  open,  and  in  the  proper 
and  unobstructed  exercise  of  their  jurisdiction.  It  is  also  confined  to  the 
locality  of  actual  war.  Because,  during  the  late  rebellion,  it  could  have 
been  enforced  in  Virginia,  where  the  national  authority  was  overturned  and 
the  courts  driven  out,  it  does  not  follow  that  it  should  obtain  in  Indiana, 
where  that  authority  was  never  disputed,  and  justice  was  always  adminis- 
tered. And  so,  in  the  case  of  a  foreign  invasion,  martial  rule  may  become 
a  necessity  in  one  State,  when  in  another  it  would  he  "mere  lawless 
violence." 
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We  are  not  without  precedents  in  English  and  American  hiRtory  illustrat- 
ing our  views  of  this  question ;  but  it  is  hardly  necessary  to  make  particu- 
lar reference  to  them. 

From  the  first  year  of  the  reign  of  Edward  the  Third,  when  the  Parlia- 
ment of  England  reversed  the  attainder  of  the  Earl  of  Lancaster,  because 
he  could  have  been  tried  by  the  courts  of  the  realm,  and  declared  "  that  in 
time  of  peace  no  man  ought  to  be  adjudged  to  death  for  treason  or  any 
other  offence  without  being  arraigned  and  held  to  answer,  and  [hot  regu- 
larly when  the  king's  courts  are  open  it  is  a  time  of  peace  in  judgment  of 
low,"  down  to  the  present  day,  martial  law,  as  claimed  in  this  case,  has 
been  condemned  by  all  respectable  English  jurists  as  contrary  to  the  funda- 
mental laws  of  the  land,  and  subversive  of  the  liberty  of  the  subject. 

During  the  present  century,  an  instructive  debate  on  this  question  oc- 
curred in  Parliament,  occasioned  by  the  trial  and  conviction  hy  court  mar- 
tial, at  Demerara,  of  the  li«v.  John  Smith,  a  missionary  to  the  negroes,  on 
the  alleged  ground  of  aiding  and  abetting  a  formidable  rebellion  in  that 
colony.  Those  eminent  statesmen.  Lord  Brougham  and  Sir  James  Mackin- 
tosh, participated  in  that  debate,  and  denounced  the  trial  as  illegal,  because 
it  did  not  appear  that  the  courts  of  law  in  Demerara  could  not  try  offences, 
and  that  "when  the  laws  caa  act,  every  other  mode  of  punishing  supposed 

So  sensitive  were  our  revolutionary  fathers  on  this  subject,  although  Bos- 
ton was  almost  in  a  state  of  siege  when  General  Gage  issued  his  proclama- 
tion of  martial  law,  they  spoke  of  it  as  an  "  attempt  to  supersede  the  course 
of  the  common  law,  and  instead  thereof  to  publish  and  order  the  use  of 
martial  law,"  The  Virginia  Assembly  also  denounced  a  similar  measure  on 
the  part  of  Governor  Dunmore,  "  as  an  assumed  power,  which  the  king 
ca  the  land,  and  intro- 
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held  that  a  State  "  may  use  its  militarr  power  to  put  dowo  nn  armed  in- 
surrection too  strong  to  be  controlled  by  the  civil  authority ;  "  and,  rf  the 
legislature  of  Rhode  Island  thought  the  peril  bo  great  as  to  require  the  ubb 
of  its  military  forces  aud  the  declaration  of  martial  law,  there  was  no 
ground  on  which  this  court  could  question  its  authority ;  and  as  Borden 
acted  under  military  orders  of  the  charter  government,  which  had  been 
recognized  by  the  political  power  of  the  country,  and  was  upheld  by  the 
State  judiciary,  he  was  justified  in  breaking  into  and  entering  Luther's 
house.  This  is  the  extent  of  the  decision.  There  was  no  question  in.  issue 
about  the  power  of  declaring  martial  law  under  the  Federal  Constitution, 
and  the  court  did  not  consider  it  necessary  even  to  inquire  "  to  what  extent 
nor  under  what  circumstances  that  power  may  be  exercised  by  a  State." 

We  do  not  deem  it  important  to  examine  further  the  adjudged  cases,  and 
shall,  therefore,  conclude  without  any  additional  reference  to  author  ties. 

To  the  third  question,  then,  on  which  the  judges  below  were  opposed  in 
opinion,  an  answer  in  the  negative  must  be  returned. 

It  is  proper  to  say,  although  Milligan's  trial  and  conviction  by  a  mil- 
itary commission  was  illegal,  yet,  if  guilty  of  the  crimes  imputed  to  him, 
and  bis  guilt  had  been  ascertained  by  an  established  court  and  impartial 
jury,  he  deserved  severe  punishment.  Open  reaistance  to  the  measures 
deemed  necessary  to  subdue  a  great  rebellion,  by  those  who  enjoy  the  pro- 
tection of  government,  and  have  not  the  excuse  even  of  prejudice  of  section 
to  plead  in  their  favor,  is  wicked  j  but  that  resistance  becomes  an  enormous 
crime  when  it  assumes  the  form  at  a  secret  political  organization,  armed  to 
oppose  the  laws,  and  seeks  by  stealthy  means  to  introduce  the  enemies  of 
the  country  into  peaceful  communities,  there  to  light  the  torch  of  civil  war, 
and  thus  overthrow  the  power  of  the  United  States.  Conspiracies  like 
these,  at  such  a  juncture,  are  extremely  perilous  ;  and  those  concerned  in 
tJiem  are  dangerous  enemies  to  their  country,  and  should  receive  the  heaviest 
penalties  of  the  law,  as  an  example  to  deter  others  from  similar  criminal 
conduct.  It  is  said  the  severity  of  the  laws  caused  thecn ;  but  Congress 
was  obliged  to  enaot  severe  laws  to  meet  the  crisis ;  and  as  our  highest 
civil  duty  is  to  serve  our  country  when  in  danger,  the  late  war  has  proved 
that  rigorous  laws,  when  necessary,  will  be  cheerfully  obeyed  by  a  patriotic 
people,  struggling  to  preserve  the  rich  blessings  of  a  free  government. 

The  two  remaining  questions  in  this  case  must  be  answered  in  the  affirma- 
tive. The  suspension  of  the  privilege  of  the  writ  of  habeas  corpus  does 
not  suspend  the  writ  itself.  The  writ  issues  as  a  matter  of  course  ;  and  on 
the  return  made  to  it  the  court  decides  whether  the  party  applying  is  denied 
hnhpdgyarwhit. 

If  h    m      ary  I  w       ontrary  to  law,  then  he  was  entitled, 

h  ta    d         hi    p  be  discharged  from  custody  by  the 

m  C     gr  I    ch3,  1863.     The  provisions  of  this 

w  b        g  b  d      d  p    viouB  part  of  this  opinion,  we  will  not 

w      h        p  Milligan  avers  he  was  a  citizen  of  In- 

ij  h     m  cvice,  and  was  detained  in  close  coii- 

li     m  h    P  from  the  5th  day  of  October,  1864, 

2d  d  86     when  the  Circuit  Court  for  the  District 

Ind  l^       g  1    t^^d  ^"  session  at  Indianapolis ;  and 

afte  wd  bahd  thme  month,  adjourned  without  finding 

d     m  n  p  ra         gai       him.     If  these  averments  were  true 

d  h  h        CO  d  purposes  of  this  case),  the  court  was 

(id  b  h  m       ta      g        tain  oaths  prescribed  by  the  law,  and 

g  g  g     d  behavior. 

B  d   b     i  n  w      a  prisoner  of  war,  aud,  therefore,  ex 
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eluded  from  the  priyileges  of  the  statute.  It  is  not  easy  to  ste  how  he  can 
be  treated  as  a  prisoner  of  "war,  when  he  lived  in  Indiana  for  the  past  twen- 
ty yeurs,  was  arrested  there,  and  had  not  been,  during  the  late  troublea,  a 
resident  of  any  of  the  States  in  rebellion.  If  in  Indiana  he  conspired  with 
bad  men  to  assist  the  enemy,  he  is  punishable  for  it  in  the  courts  of  Indi- 
ana ;  but,  when  tried  for  the  offence,  he  cannot  plead  the  rights  of  war ; 
for  he  was  not  engaged  in  legal  acta  of  hostility  against  the  government, 
and  only  such  persons,  when  captured,  are  prisoners  of  war.  If  he  can;iot 
enjoy  the  immunities  attaching  to  the  character  of  a  prisoner  of  war,  how 
can  he  be  subject  to  their  pains  and  penalties  ? 

This  case,  as  well  as  the  kindred  cases  of  Bowles  and  Horsey,  were  dis- 
posed of  at  the  last  term,  and  the  proper  orders  were  entered  of  record. 
There  is,  therefore,  no  additional  entry  required. 

The  Chief  Justice  delivered  the  following  opinion  :  — 

Four  members  of  the  court,  concurring  with  their  brethren  in  the  order 
heretofore  made  in  this  cause,  hut  unable  to  concur  in  some  important  par- 
ticulars with  the  opinion  which  has  just  been  read,  think  it  their  duty  to 
make  a  separate  statement  of  their  viewa  of  the  whole  ease. 

We  do  not  doubt  that  the  Circuit  Court  for  the  District  of  Indiana  had 
jurisdiction  of  the  petition  of  Milligan  for  the  writ  of  habeas  corpus. 

Whether  this  court  has  jurisdiction  upon  the  certificate  of  division  ad- 
mits of  more  question.  The  construction  of  the  act  authorizing  such  oer- 
tifleatea,  which  has  hitherto  prevailed  here,  denies  jurisdiction  in  cases 
where  the  certificate  brings  up  the  whole  cause  before  the  court.  But  none 
of  the  adjudicated  cases  are-  exactly  in  point,  and  we  are  willing  to  resolve 
whatever  doubt  may  esist  in  favor  of  the  earliest  possible  answers  to  ques- 
tions involving  life  and  liberty.  We  agree,  therefore,  that  this  court  may 
properly  answer  questions  certified  in  such  a  case  as  that  before  us. 

The  crimes  with  which  Milligan  was  charged  were  of  the  gravest  charac- 
ter, and  the  petition  and  exhibits  in  the  record,  which  must  here  be  taken 
as  true,  admit  his  guilt.  But  whatever  his  desert  of  punishment  may  be, 
it  is  more  important  to  the  country  and  to  every  citizen  that  he  should  not 
be  punished  under  an  illegal  sentence,  sanctioned  by  this  court  of  last  re- 
sort, than  that  he  should  be  punished  at  all.  The  laws  which  protect  the 
liberties  of  the  whole  people  must  not  be  violated  or  set  aside  in  order  to 
inflict,  even  upon  the  guilty,  unauthorized  though  merited  juetice. 

The  trial  and  sentence  of  Milligan  were  bj'  military  commission  convened 
in  Indiana  during  the  fall  of  1864.  The  action  of  the  commission  had  been 
under  consideration  by  President  Lincoln  for  some  time,  when  he  himself 
became  the  victim  of  an  abhorred  conspiracy.  It  was  approved  by  his  suc- 
cessor in  May,  1865,  and  the  sentence  was  ordered  to  be  carried  into  execu- 
tion. The  proceedings,  therefore,  had  the  fullest  sanction  of  the  executive 
deportment  of  the  goremment. 

This  sanction  requires  the  most  respectful  and  the  most  careful  consider- 
ation of  this  court.  The  sentence  which  it  supports  must  not  be  set  aside 
except  upon  the  clearest  conviction  that  it  cannot  be  reconciled  with  the 
Constitution  and  the  constitutional  legislation  of  Congress. 

We  must  inquire,  then,  what  constitutional  or  statutory  provisions  have 
relation  to  this  military  proceeding. 

The  act  of  Congress  of  March  3,  1863,  comprises  all  the  legislation 
which  seems  to  require  consideration  in  this  connection.  The  constitution- 
ality of  this  act  has  not  been  questioned,  and  is  not  cloubted. 

The  first  section  authorized  the  suspension,  during  the  rebelUon,  of  the 
writ  of  habeas  corpus  throughout  the  United  States  by  the  President.  The 
two  next  sections  limited  this  authority  in  important  respects. 
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The  second  section  required  that  lists  of  all  persons,  being  citizens  of 
States  in  which  the  edtoinistration  of  the  laws  had  continued  unimpaired 
in  the  Federal  courts,  who  were  then  held  or  might  thereafter  be  held  as 
prisoners  of  the  United  States,  under  the  authority  of  the  President,  other- 
wise than  as  prisoners  of  war,  should  be  furnished  to  the  judges  of  the 
Circuit  and  District  Courts.  The  lists  transmitted  to  the  judges  were  to 
contain  the  names  of  all  persons,  residing  within  their  respective  jurisdic- 
tions, charged  with  violation  of  national  law.  And  it  was  required,  in  cases 
where  the  grand  jury  in  attendance  upon  any  of  these  courts  should  termi- 
nate its  session  without  proceeding  by  indictment  or  otherwise  against  any 
prisoner  named  in  the  list,  that  the  judge  of  the  court  should  forthwith 
make  an  order  that  such  prisoner  desiring  a  discharge,  should  be  brought 
before  him  or  the  court  to  be  discharged,  on  entering  into  recognizance,  if 
required,  to  kee])  the  peace  and  for  good  behavior,  or  to  appear,  as  the 
court  might  direct,  to  be  further  dealt  with  according  to  law.  Every  officer 
of  the  United  States  having  custody  of  such  prisoners  was  required  to  obey 
and  execute  the  judge's  order,  under  penalty,  for  refusal  or  delay,  of  fine 
and  imprisonment. 

The  third  section  provided  in  case  lists  of  persons  other  than  prisoners 
of  war  then  held  n  confinement  or  thereafter  arrested  should  not  be  fur- 
nished within  twenty  daj  s  after  the  passage  of  the  act  or  m  oases  of  sub- 
sequent arrest  within  twenty  days  after  the  time  of  arrest,  that  any  citizen, 
after  the  termination  of  a  session  of  the  grand  jury  without  indictment 
or  presentment,  might  by  petition  alleging  the  facts  and  lenfied  by  oath, 
obta  n  the  judges  oider  ol  disehaige  in  favor  of  eny  person  so  imprisoned, 
on  the  terms  and  conditions  prescribed  m  the  second  section 

It  WIS  made  the  duty  of  the  District  Attorney  of  the  United  States  to 
attend  examinations  on  petitions  for  discharge 

It  was  under  this  act  that  Milhgan  petitioned  the  Circuit  Court  for  the 
District  of  Indiana  tor  discharge  from  imprisonment 

The  holding  of  the  Circuit  and  District  Courts  of  the  United  States  in. 
Indiana  had  been  uninterrupted  The  administration  of  the  laws  in  the 
Federal  courts  had  remained  unimpaired  Alilhgan  was  imprisoned  under 
the  authority  of  ti  e  Piesident  and  was   not  a  prisoner  of  war      No  hst  of 

grisoners  had  been  furnished  to  the  judges,  either  of  the  District  or  Circuit 
ourts,  IS  lequired  h\  the  law  A  grand  jury  had  attended  the  Circuit 
Courts  of  the  Indiana  district,  while  Milligan  was  there  imprisoned,  and 
had  closed  its  session  without  finding  any  indictment  or  piesenlment,  or 
otherwise  proceeding  against  the  prisoner 

His  case  was  thus  brought  within  the  precise  letter  and  intent  of  the 
act  ol  Congress,  unleso  it  can  be  said  that  MiUigan  was  not  imprisoned  by 
authority  ot  the  President,  and  nothing  of  this  sort  wis  claimed  in  argu- 
ment on  the  part  of  the  government 

It  is  clear  upon  this  statement  that  the  Circuit  Court  was  bound  to  hear 
Miiligan's  petition  for  the  writ  of  habeas  corpus,  called  in  the  act  an  order 
to  bring  the  prisoner  before  the  judge  or  the  court,  and  to  issue  the  writ, 
or,  in  the  language  of  the  act,  to  make  the  order. 

The  first  question,  therefore,  — Ought  the  writ  to  issue  ? — must  be  an- 
swered in  the  affirmative. 

And  it  is  equally  clear  that  he  was  entitled  to  the  discharge  prayed  for. 

It  must  be  borne  in  mind  that  the  prayer  of  the  petition  was  not  for  an 
absolute  discharge,  but  to  be  delivered  from  military  custody  and  imprison- 
ment, and  if  found  probably  guilty  of  any  ofifcnce,  to  be  turned  over  to  the 
proper  tribunal  for  inquiry  and  punishment ;  or,  if  not  found  thus  probably 
guilty,  to  be  discharged  altogether. 
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And  the  express  terms  of  the  act  of  Congress  required  this  action  of  the 
court.  The  prisoner  must  he  discharged  on  giving  such  recognizance  as 
the  court  should  require,  not  only  for  good  hehavior,  but  for  appearance,  as 
directed  hy  the  court,  to  answer  and  be  further  dealt  with  according  to  law. 

The  first  section  of  the  act  authorized  the  suspension  of  the  writ  of  ha- 
leas  corpus  generally  throughout  the  United  States.  The  second  and  third 
sections  limited  this  suspension,  in  certain  casefl,  within  States  where  the 
administration  of  justice  by  the  Federal  courts  remained  unimpaired.  In 
these  cases  the  writ  was  still  to  issue,  and  under  it  the  prisoner  was  entitled 
to  his  dteeharge  by  a  circuit  or  district  iudge  or  court,  unless  held  to  hail 
for  appearance  to  answer  charges.  No  other  judge  or  court  could  make  an 
order  of  discharge  under  the  writ.  Except  under  the  circumstartces  pointed 
out  by  the  act,  neither  circuit  nor  district  judge  or  court  could  make  such 
an  order.  But  under  those  circumstances,  uie  writ  must  he  issued,  and  the 
relief  trom  imprisonment  directed  by  the  act  must  be  afforded.  The  com- 
mands of  the  act  were  positive,  and  left  no  discretion  to  court  or  judge. 

An  affirmative  answer  must,  therefore,  be  given  to  the  second  question, 
namely,  Ought  Milligan  to  be  discharged   according    to  the  prayer  of  the 

That  the  third  question,  namely,  Had  the  military  commission  in  Indiana, 
under  the  facta  stated,  jurisdiction  to  try  and  sentence  Milligan?  must  be 
answered  negatively,  is  an  unavoidable  inference  from  affirmative  answers 
to  the  other  two. 

The  military  commission  could  not  have  jurisdiction  to  try  and  sentence 
Milligan,  if  he  could  not  be  detained  in  prison  under  his  original  arrest  or 
under  sentence,  after  the  close  of  a  session  of  the  grand  jury,  without  in- 
dictment or  other  proceeding  against  him. 

Indeed,  the  act  seems  tonave  been  framed  on  purpose  to  secure  the  trial 
of  all  offences  of  citizens  hy  civil  tribunals,  in  States  where  these  tribunals 
were  not  interrupted  in  the  regular  exercise  of  their  functions. 

Under  it,  in  such  States,  the  privilege  of  the  writ  might  be  suspended. 
Any  person  regarded  as  dangerous  to  the  public  safety  might  be  arrested 
and  detained  until  after  the  session  of  a  grand  jury.  Until  after  such  session, 
no  person  arrested  could  have  the  benefit  of  the  writ;  and  even  then,  no 
such  person  could  be  discharged  except  on  such  terms,  as  to  future  appear- 
ance, as  the  court  might  impose.  These  provisions  obviously  contemplate 
no  other  trial  or  sentence  than  that  of  a  civil  court,  and  we  could  not  assert 
the  legality  of  a  trial  and  sentence  by  a  military  commission,  under  the  cir- 
cumstances specified  in  the  act  and  described  in  the  petition,  without  disre- 
garding the  plain  directions  of  Congress. 

We  agree,  therefore,  that  the  fost  two  questions  certified  must  receive 
affirmative  answers,  and  the  last  a  negative.  We  do  not  doubt  that  the 
positive  provisions  of  the  act  of  Congress  require  such  answers.  We  do 
not  think  it  necessary  to  look  beyond  these  provisions.  In  them  we  find 
sufficient  and  controlling  reasons  for  our  conclusions. 

But  the  opinion  which  has  just  been  read  goes  farther,  and,  as  we  under- 
stand it,  asserts  not  only  that  the  military  commission  held  in  Indiana  was 
not  authorized  by  Congress,  but  that  it  was  not  in  the  power  of  Congress 
to  authorize  it;  from  which  it  may  be  thought  to  follow,  that  Congress  has 
no  power  to  indemnify  the  officers  Who  composed  the  commission  against 
liability  in  civil  courts  for  acting  as  members  of  it. 

We  cannot  agree  to  this. 

We  agree  in  the  proposition  that  no  department  of  the  government  of 
the  United  States  —  neither  President,  nor  Congress,  nor  the  Courts  — 
possesses  any  power  not  given  by  the  Constitution. 
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We  assent,  fully,  to  all  that  is  said,  in  the  opinion,  of  the  inestimable 
value  of  the  trial  by  jury,  and  of  the  other  constitutional  safeguards  of 
civil  liberty.  And  we  concur,  also,  in  what  is  said  of  the  writ  of  habeas 
corpus,  and  of  its  Buspeneion,  with  two  reservations:  (I.)  That  in  our  judg- 
ment, when  the  writ  is  suspended,  the  executive  is  authorized  to  arrest  as 
well  as  to  detain ;  and  (2.)  that  there  are  cases  in  which,  the  privilege  of 
the  writ  heing  suspended,  trial  and  punishment  b^  mililaiy  commission,  in 
States  where  civil  courts  are  open,  may  be  authorized  by  Congress,  aa  well 
as  arrest  and  detention. 

We  think  that  Congress  had  power,  though  not  exercised,  to  authorize 
the  military  commisaion  which  was  held  in  Indiana. 

We  do  not  think  it  necessary  to  discuss  at  laige  the  grounds  of  our  con- 
clusions.    We  will  briefly  indicate  some  of  them. 

The  Constitution  itself  provides  for  military  government  as  well  aa  for 
civil  government.  And  we  do  not  understand  it  to  be  claimed,  that  the 
civil  safeguards  of  the  Constitution  have  application  in  cases  within  the 
proper  sphere  of  the  former. 

Wliat,  then,  is  that  proper  sphere  ?  Congress  has  power  to  raise  and  sup- 
port armies  ;  to  provide  and  maintain  a  navy ;  to  make  rules  for  the  gov- 
ernment and  regulation  of  the  land  and  naval  forces,  and  to  jjrovide  for 
governing  such  part   of  the  mjlitia  as  may  be  in  the  service  of  the  United 

It  is  not  denied  that  the  power  to  make  rules  for  the  government  of  the 
army  and  navy  is  a  power  to  provide  for  txial  and  punishment  by  military 
courts  without  a  jury.  It  has  been  so  understood  and  exercised  from  the 
adoption  of  the  Constitution  to  the  present  time. 

Nor,  in  our  judgment,  does  the  fifth,  or  any  otter  amendment,  abridge 
that  power.  "  Cases  arising  in  the  laud  aud  naval  forces,  or  in  the  militia 
in  actual  service  in  time  of  war  or  public  danger,"  are  expressly  excepted 
from  the  fifth  amendment,  "  that  no  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime,  unless  on  a  presentment  or  indictment 
of  a  grand  jury,"  and  it  is  admitted  that  the  exception  applies  to  the  other 
amendments,  as  well  as  to  the  fifth. 

Now,  we  understand  this  esception  to  have  the  same  import  and  eflect  as 
if  the  powers  of  Congress  in  relation  to  the  government  of  the  army  and 
navy  and  the  militia  had  been  recited  in  the  amendment,  and  cases  within 
those  powers  had  been  expressly  excepl^d  from  its  operation.  The  States, 
moat  jealous  of  encroachments  upon  the  liberties  of  the  citizen,  when  pro- 
posing additional  safeguards  in  the  form  of  amendments,  excluded  spe- 
ciflcaliy  from  their  effect  cases  arising  in  the  government  of  the  land  and 
naval  forces.  Thus  Masaachusetta  proposed  that  "  no  person  shall  be  tried 
for  any  crime  by  which  he  would  incur  an  infamous  punishment  or  loss  of 
life,  until  he  be  first  indicted  by  a  grand  jury,  except  in  such  cases  as  may 
arise  in  the  government  and  regulation  of  the  land  forces."  The  exception 
in  similar  amendments,  proposed  by  New  York,  Maryland,  and  Virginia, 
was  in  the  same  or  equivalent  terms.  The  amendments  proposed  by  the 
States  were  considered  by  the  first  Congress,  and  such  as  were  approved 
in  substance  were  put  in  form,  and  proposed  by  that  body  to  the  States. 
Among  those  thus  proposed,  and  subsequently  ratified,  was  that  which  now 
stands  as  the  fifth  amendment  of  the  Constitution.  We  cannot  doubt  that 
this  amendment  was  intended  to  have  the  aame  force  and  effect  as  the  amend- 
ment proposed  by  the  States.  We  cannot  agree  to  a  construction  which 
will  impose  on  the  exception  in  the  fifth  amendment  a  sense  other  than  that 
obviously  indicated  by  action  of  the  State  conventions. 

We  think,  therefore,  tliat  the  power  of  Congress,  in  the  gover  '" 
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tbe  land  and  naval  forces  and  of  the  militia,  is  not  at  all  affected  by  the 
fifth  or  any  other  amendment.  It  is  not  necessary  to  attempt  any  precise 
definition  of  the  boundaries  of  this  power.  But  may  it  not  be  said  that 
government  includes  protection  and  defence,  as  well  as  the  regulation  of 
internal  administration?  And  is  it  impossible  t«  imagine  cases  in  which 
citizens,  conspiring  or  attempting  the  destruction  or  great  injury  of  the 
national  forces,  may  be  subjected  l)y  Congress  to  military  trial  and  punish- 
ment in  the  just  exercise  of  this  undoubted  constitutional  power  P  Con- 
gress ia  but  the  agent  of  the  nation ;  and  does  not  the  security  of  individu- 
als against  the  abuse  of  this,  as  of  every  other  power,  depend  on  the  intel- 
ligence and  virtue  of  the  people,  on  their  zeal  for  public  and  private  liberty, 
upon  official  responsibility  secured  by  law,  and  upon  the  frequency  of  elec- 
tions rather  than  upon  doubtful  constructions  of  legislative  powers  P 

But  we  do  not  put  our  opinion,  that  Congress  might  authorize  such  a 
militai'y  commission  as  was  held  in  Indiana,  upon  the  power  to  provide  for 
the  government  of  the  national  forces. 

Congress  has  the  power  notonly  to  raise,  and  support,  and  govern  armies, 
but  to  declare  war.  It  has,  therefore,  the  power  to  provide  by  law  for  car- 
rying on  war.  This  power  necessarily  extends  to  all  legislation  essential  to 
the  prosecution  of  war  with  vigor  and  suooess,  except  such  as  interferes 
with  the  command  of  the  forces  and  the  conduct  of  campaigns.  That 
power  and  duty  belong  to  the  President  as  commander-in-chief.  Both  these 
powers  are  derived  from  the  Constitution,  but  neither  is  defined  by  that  in- 
strument Their  extent  must  he  deteimined  by  their  nature,  and  by  the 
principles  of  our  institutions 

Ihe  power  to  make  the  necessary  Iiws  is  in  Congress ;  the  power  to  ex- 
ecute m  the  PicBident  Both  poweis  imph  manv  suhordinate  and  auxiliary 
powers  Each  includes  all  authorities  essential  to  its  due  exercise.  But 
neither  can  the  Piesident,  in  war  more  than  in  peace,  intrude  upon  the 
proper  authority  of  CongresE,  nor  Congiess  upon  the  proper  authority  of 
the  President  Both  are  servants  of  the  people,  whose  wHl  is  expressed  in 
the  lundamental  law  Congress  cannot  duect  the  conduct  of  campaigns, 
nor  can  the  President,  or  any  oommandei  under  him,  without  the  sanction 
of  Congress,  institute  tiibunds  lor  the  trial  and  punishment  of  offences, 
either  of  soldiers  or  cmliana,  unless  in  cases  of  a  controlling  necessity, 
which  justiflea  what  it  compels,  or  at  least  insures  acts  of  indemnity  from 
the  justice  ol  the  legislature 

We  bv  no  means  assert  that  Congress  can  establish  and  apply  the  laws  of 
war  where  no  war  has  been  declared  or  exi'its 

Where  peace  exists  the  laws  of  peace  must  prevail.  What  we  do  main- 
tain is,  that  when  the  nation  is  involved  in  war,  and  some  portions  of  the 
country  are  invaded,  and  all  are  exposed  to  invasion,  it  is  within  the  power 
of  Congress  to  determine  in  what  states  or  districts  such  great  and  immi- 
nent public  danger  exists  as  justifies  the  authorization  of  military  tribunals 
for  the  trial  of  crimes  and  offences  against  the  discipline  or  security  of  the 
army  or  against  the  public  safety. 

Inlndiana,  for  example,  at  the  time  of  the  arrest  of  Milligan  and  his  co-con- 
spirators, it  is  established  by  the  papers  in  thereeord,  that  the  State  was  a  mil- 
itary district,  was  the  theatre  of  military  operations,  had  been  actually  invaded, 
and  was  constantly  threatened  with  invasion.  It  appears,  also,  that  a. pow- 
erful secret  association,  composed  of  citizens  and  others,  existed  within  the 
State,  under  military  organization,  conspiring  against  the  draft,  and  plotting 
insurrection,  the  liberation  of  the  prisoners  of  war  at  various  depots,  the 
seizure  of  the  State  and  national  arsenals,  armed  co-operation  with  the 
enemy,  ^id  war  against  the  national  government. 


ab,Google 


We  cannot  doubt  that,  in  such  a  time  of  ijublio  danger,  Congress  had 
power,  under  the  Conslitulion,  to  provide  for  the  organization  of  a  militatr 
commisaion.  and  for  trial  by  that  commission  of  persons  engaged  in  this 
conspiracy.  The  fact  that  the  Federal  courts  were  open,  was  regarded 
by  Congress  as  a  sufficient  reason  for  not  exercising  the  power;  but  that 
fact  could  not  deprive  Congress  of  the  right  to  exercise  it.  Those  courts 
might  he  open  and  undisturbed  in  the  execution  of  their  functions,  and  yet 
■wholly  incompetent  to  avert  threatened  danger,  or  to  punish,  with  adequate 
promptitude  and  certainty,  the  guilty  conspirators. 

In  Indiana,  the  judges  and  officers  of  the  courts  were  loyal  to  the  govern- 
ment. But  it  might  have  been  otherwise.  In  times  of  rebellion  and  civil 
war  it  may  often  happen,  indeed,  that  judges  and  marshals  will  be  in  active 
eyrnpathy  with  the  rebels,  and  courts  their  most  efficient  allies. 

we  have  confined  ourselves  to  the  question  of  power.  It  waa  for  Con- 
gress to  determine  the  question  of  expediency.  And  Congress  did  deter- 
mine it.  That  body  did  not  see  fit  to  authorize  trials  by  military  commia- 
Bion  in  Indiana,  but  by  the  strongest  implication  prohibited  them.  "With 
that  prohibition  we  are  satisfied,  and  should  have  remained  silent,  if  the 
answers  to  the  questions  certified  had  been  put  on  that  ground,  without  de~ 
nial  of  the  existence  of  a  power  which  we  believe  to  be  constitutional,  and 
important  to  the  public  safety,  —  a  denial  which,  as  we  have  already  sug- 
gested, seems  to  draw  in  question  the  power  of  Congress  to  protect  from 
prosecution  the  members  of  military  commissions  who  acted  in  obedience  to 
their  superior  officers,  and  whose  action,  whether  warranted  by  law  or  not, 
was  approved  by  that  upright  and  patriotic  President,  under  whose  admin- 
istration the  republic  was  rescued  from  threatened  destruction. 

We  have  thus  far  said  little  of  martial  law,  nor  do  we  propose  to  say 
much.  What  we  have  already  said  sufficiently  indicates  our  opinion  that 
there  is  no  law  for  the  government  of  the  citizens,  the  armies  or  the  navy  of 
the  United  States,  within  American  jurisdiction,  which  is  not  contained  in 
or  derived  from  the  Constitution.  And  wherever  our  army  or  navj'  may  go 
beyond  our  territoriaj  limits,  neither  can  go  beyond  the  authority  or  the 
President  or  the  legislation  of  Congress. 

There  are  under  the  Constitution  three  kinds  of  military  jurisdiction  i 
one  to  he  exercised  both  in  peace  and  war]  another  to  be  exercised  in  time 
of  foreign  war  without  the  boundaries  of  the  United  States,  or  in  time  of 
rebellion  and  civil  war  within  States  or  districts  occupied  by  rebels  treated 
as  belligerents;  and  a  third  to  be  exercised  in  time  of  invasion  or  insurrec- 
tion within  the  limits  of  the  United  States,  or  during  rebellion  within  the 
limits  of  States  miuntaining  adhesion  to  the  national  government,  when  the 

Sublic  danger  requires  its  exercise.  The  first  of  these  may  be  called  juris- 
iction  under  Muitary  Law,  and  is  found  in  acts  of  Congress  prescribing 
rules  and  articles  of  war,  or  otherwise  providing  for  the  government  of  the 
national  forces ;  the  second  may  be  distinguished  as  Military  Government, 
superseding,  as  far  as  may  be  deemed  espedient,  the  local  law,  and  exer- 
cised by  the  military  commander  under  the  direction  of  the  President,  with 
the  express  or  impHed  sanction  of  Congress  ;  while  the  third  may  be  de- 
nominated Martial  Late  Proper,  and  is  called  into  action  by  Congress,  or 
temporai'ily,  when  the  action  of  Congress  cannot  be  invited,  and  in  the  case 
of  justifying  or  excusing  peril,  by  the  President,  in  times  of  insurrection  or 
invasion,  or  of  civil  or  foreign  war,  within  districts  or  localities  where  ordi- 
nary law  no  longer  adequately  secures  public  safety  and  private  rights. 

We  think  that  the  power  of  Congi'ess,  in  such  times  and  in  such  local- 
ities, to  authorize  trials  for  crimes  against  the  security  and  safety  of  the 
national  forces,  may  be  derived  from  its  constitutional  authority  to  reuse 
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and  support  armies  and  to  declare  mar,  if  not  from  its  constitutional  author- 
ity to  provide  for  governing;  the  national  forces. 

We  have  no  apprehension  that  thia  power,  under  our  American  system 
of  government,  in  which  all  official  authority  is  derived  from  the  people,  and 
exercised  under  direct  "TesponBibility  to  the  people,  ia  more  likely  to  be 
abused  than  the  power  to  regulate  commerce,  or  the  power  to  borrow  money. 
And  we  are  unwilling  to  give  our  assent  by  silence  to  expressions  of  opinion 
which  seem  to  us  calculated,  though  not  intended,  to  cripple  the  constitu- 
tional powers  of  the  government,  and  to  augment  the  public  dangers  in 
limes  of  invasion  and  rebellion- 
Mr.  Justice  Wayne,  Mr.  Justice  Swayne,  and  Mr.  JuBlJce  Miller  concur 
with  me  in  these  views. 


CuMMiNGS  V.  The  State  of  Missouiti,  4  Wallace,  S.  C.  Eep.  316. 
Mr.  Justice  Jield  delivered  the  opinion  of  the  court :  — 
This  case  uomea  before  us  on  a  writ  of  error  to  the  Supreme  Court  of 
Missouri,  and  involves  a  consideration  of  the  test  oath  imposed  by  the 
constitution  of  that  State.  The  plaintiff  in  error  is  a  priest  of  the  Roman 
Catholic  Church,  and  was  indicted  and  convicted  in  one  of  the  Circuit  Courts 
of  the  State  of  the  crime  of  teaching  and  preaching  as  a  priest  and  minister 
of  that  rehgious  denomination  without  having  fli'st  taken  the  oath,  and  was 
sentenced  to  pay  a  flue  of  five  hundred  dollars,  and  to  be  committed  to  jail 
until  the  same  was  paid-  On  appeal  to  the  Supreme  Court  of  the  State, 
the  judgment  was  affirmed. 

The  oath  prescribed  by  the  Constitution,  divided  into  its  separable  parts, 
embraces  more  than  thirty  distinct  affirmations  or  tests.  Some  of  the  acts, 
agunEt  which  it  is  directed,  constitute  offences  of  the  highest  grade,  to  which, 
upon  conviction,  heavy  penalties  are  attached.  Some  of  the  acts  have  never 
been  classed  as  offences  in  the  laws  of  any  State,  and  some  of  the  acts,  under 
many  circumstances,  would  not  even  be  blameworthy.  It  requires  the  affiant 
fofeiiy  not  only'hiat^lie^has  ever  ''"tieen'm  armea^hosShty  to  thetlnitecl 
States,  or  to  the  lawful  authorities  thereof,"  but,  among  other  things,  that 
he  has  ever,  "  by  act  or  word,"  manifested  his  adherence  to  the  cause  of 
the  enemies  of  the  United  States,  foreign  or  domestic,  or  his  deiire  for  their 
triumph  over  the  arms  of  the  United  States,  or  his  si/mpathy  with  those 
engaged  in  rebellion,  or  has  ever  harbored  or  aided  any  person  engaged  in 
guerrilla  warfare  against  the  loyal  inhabitants  of  the  United  States,  or  has 
ever  entered  or  left  the  State  for  the  purpose  of  avoiding  enrolment  or  draft 
in  the  military  service  of  the  United  Slates ;  or,  to  escape  the  performance 
of  duty  in  the  militia  of  the  X.  u  ed  Sta  es  ha  e  e  ndicated,  in  any  lemts, 
his  disaffection  to  the  government  of  he  I  n  ed  S  ates  in  its  contest  with 
the  rebellion. 

Everj'  person  who  is  unable  to  take  h  s  oath  s  declared  incapable  of 
holding,  in  the  State,  "  anj  office  of  honor  t  s  o  profit  under  its  au- 
thority, or  of  being  an  officer  counc  Iman  d  eo  or  or  trustee,  or  other  man- 
ager of  any  corporation  publ  o  or  p  va  e  now  existing  or  hereafter 
established  by  its  authority  or  of  ac  mg  as  a  professor  or  teacher  in  any 
educational  institution,  or  m  any  common  or  other  school,  or  of  holding  any 
real  estate  or  other  property  in  trust  for  the  use  of  any  church,  religious 
society,  or  congregation. 

And  every  person  holdmg,  at  the  time  the  Constitution  takes  effect,  any 
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of  the  offices,  trusts,  or  positions  mentioned,  is  required,  ivitliin  sixty  days 
thereafter,  to  take  the  oath ;  and,  if  he  fail  to  comply  with  this  requirement, 
it  is  declared '  that  his  office,  trust,  or  position  shall  ipso  facto  become 
vacant. 

No  person,  aflfir  the  expiration  of  the  sixty  days,  is  permitted,  without 
taking  the  oath,  "  to  practise  as  an  attorney  or  couneellor  at  law,  nor  after 
that  period  can  any  person  be  competent,  aa  a  hiahop,  priest,  deacon,  minis- 
ter, elder,  or  other  clergyman,  of  any  religious  persuasion,  sect,  or  denomi- 
nation, to  teach,  or  preach,  or  solemnize  marriagas." 

Fine  and  imprisonment  are  prescribed  as  a  punishment  for  holding  or 
exercising  any  of  "  the  offices,  positions,  trusts,  professions,  or  functions  " 
specified,  without  having  taken  the  oathj  and  false  swearing  or  affirmation 
in  taking  it  is  declared  to  he  perjury,  punishable  by  imprisonment  in  the 
penitentiary. 

The  oath  thus  required  is,  for  its  severity,  without  any  precedent  that  we 
can  discover.  In  the  first  place,  it  is  retrospective ;  it  embraces  all  the  past 
from  this  day ;  and,  if  taken  years  hence,  it  will  also  cover  all  the  interven- 
ing period.  In  its  retrospective  feature  we  believe  it  is  peculiar  to  this 
country.  In  England  and  France  there  have  been  test  oaths,  but  they  were 
always  limited  to  an  affirmation  of  present  belief,  or  present  disposition  to- 
wards the  government,  and  were  never  exacted  with  reference  to  particular 
instances  of  past  misconduct.  In  the  second  place,  the  oath  is  directed  not 
merely  against  overt  and  visible  acts  of  hostility  to  the  goveniment,  but  is 
intended  to  reach  words,  desires,  and  sympathies,  also.  And,  in  the  third 
place,  it  allows  no  distinction  between  acts  springing  Irom  malignant  enmity 
and  acts  which  may  have  been  prompted  by  charity,  or  afljectjon,  or  relation- 
ship. If  one  has  ever  expressed  sympathy  with  any  who  were  drawn  into 
1  h  11  on,  even  if  the  recipients  of  that  sympathy  were  connected  by  the 
1  s  of  blood,  he  is  as  unable  to  subscribe  to  the  oath  as  the  most 

d  the  most  cruel  of  the  rebels,  and  is  equally  debarred  from  the 
ifa         f  honor  or  trust,  and  the  positions  and  employments  specified. 

B  it  was  obse.rved  by  the  learned  counsel  who  appeared  on  behalf 

f    h    8    te  of  Missouri,  this  court  cannot  decide  the  case  upon  the  justice 

h    d  h  p  of  these  provisions.     Its  duty  is  to  determine  whether  they  are 

fl      with  the  Constitution  of  the  United  States.     On  behalf  of  Mis- 

u  s  urged  that  they  only  prescribe  a  qualification  for  holding  certain 

ffi  d  practising  certain  callings,  and  that  it  is  therefore  within  the 

p  w       f  he  State  to  adopt  them.     On  the  other  hand,  it  is  contended  that 

h  y  ar     n  conflict  with  that  clause  of  the  Constitution  which  forbids  any 

b         to  pass  a  bill  of  attainder  or  an  ex  post  facto  law. 

W     dmit  the  propositions  of  the  counsel  of  Missouri,  that  the  States  which 
exi      d  previous  to  the  adoption   of  the  Federal  Conatitution  possessed 
g      11    all  the  attributes  of  sovereignty ;  that  they  still  retain  those  attri- 
bu  ept  as  they  have  been  surrendered  by  the  formation  of  the  Con- 

and  the  amendments  thereto ;  that  the  new  StatejS,  upon  their 
dm  n  into  the  Union,  became  invested  with  equal  rights,  and  were, 
h  af  subject  only  to  similar  restiictions,  and  that  among  the  rights 
reserved  to  the  States  is  the  right  of  each  State  to  determine  the  qualifica- 
tions for  office,  and  the  conditions  upon  which  its  citizens  may  exercise  their 
various  callings  and  pursuits  within  its  juriadietion. 

These  are  general  propositions,  and  involve  principles  of  the  highest  mo- 
ment. But  it  by  no  means  follows  that,  under  the  form  of  creating  a  quali- 
fication or  attaching  a  condition,  the  States  can  in  effect  inflict  a  punishment 
for  a  past  act  which  was  not  punishable  at  the  time  it  was  committed.  The 
question  is  not  as  to  the  existence  of  the  power  of  the  State  over  matters  of 
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internal  police,  but  whether  that  power  has  been  made  in  the  present  caee 
an  instrument  for  the  infliction  of  punishment  against  the  inhibition  of  the 
ConsUtution. 

Qualiflcationa  relate  to  the  fitness  or  capacity  of  the  party  for  a  particular 
pursuit  or  profession.  Webster  defines  the  term  to  mean  "  any  natural 
endowment  or  any  acquirement  which  fits  a  person  for  a  place,  office,  or  em- 
ployment, or  enables  him  to  sustain  any  diaracter,  with  success."  It  is 
evident  from  the  nature  of  the  pursuits  and  professions  of  the  parties, 
placed  under  disabilities  by  the  constitution  of  Missouri,  that  many  of  the 
acts,  from  the  taint  of  which  they  must  purge  themselves,  have  no  possible 
relation  to  their  fitness  for  those  pursuits  and  professions.  There  can  be  no 
connection  between  the  fact  that  Mr,  Cummings  entered  or  left  the  State  of 
Missouri  to  avoid  enrolment  or  draft  in  the  military  service  of  the  United 
States  and  his  fitness  to  teach  the  doctrines  or  administer  the  sacraments 
of  his  church ;  nor  can  a  fact  of  this  kind  or  the  expression  of  words  of 
sympathy  with  some  of  the  persons  drawn  into  the  rebellion  constitute  any 
evidence  of  tlie  unfitness  of  the  attorney  or  counsellor  to  practise  his  profes- 
sion, or  of  the  professor  to  teach  the  ordinary  branches  of  education,  or  of 
the  want  of  business  knowledge  or  business  capacity  in  the  manager  of  a  cor- 
poration, or  in  any  director  or  trustee.  It  is  manifest  upon  the  simple  state- 
ment of  many  of  the  acts  and  of  the  professions  and  pursuits,  that  there  is 
no  such  relation  between  them  as  to  render  a  denial  of  the  commission  of 
the  acts  at  all  appropriate  as  a  condition  of  allowing  the  exercise  of  the  pro- 
fessions and  pursuits.  The  oath  could  not,  therefore,  have  been  required 
as  a  means  of  ascertaining  whether  parties  were  qualified  or  not  for  their 
respective  callings  or  the  trusts  with  which  they  were  charged.  It  was  re- 
quired in  order  to  reach  the'  person,  not  the  calling.  It  was  exacted,  not 
from  any  notion  that  the  several  acts  designated  indicated  unfitness  for  the 
callings,  hut  because  it  was  thought  that  the  several  acts  deserved  punish- 
ment, and  that  for  many  of  them  there  was  no  way  to  inflict  punishment 
except  by  depriving  the  parties,  who  bad  committed  them,  of  some  of  the 
rights  and  privileges  of  the  citizen. 

The  disabilities  created  by  the  constitution  of  Missouri  must  be  regarded 
as  penalties  —  they  constitute  punishment.  We  do  not  agree  with  the 
counsel  of  Missouri  that  "  to  punish  one  is  to  deprive  him  of  life,  Uberty,  or 
property,  and  that  to  take  from  him  anything  less  than  these  is  no  punish- 
ment at  all."  The  learned  counsel  does  not  use  these  terms  —  life,  liberty, 
and  property  —  as  comprehending  every  right  known  to  the  law.  He  does 
not  include  under  liberty  freedom  from  outrage  on  the  feelings  as  well  as 
restraints  on  the  person.  He  does  not  include  under  property  those -estates 
which  one  may  acquire  in  professions,  though  they  are  often  the  source  of 
the  hiehest  emoluments  and  honors.  The  deprivation  of  any  rights,  civil 
or  political,  previously  enjoyed,  may  be  punishment,  the  eircumsti 
attending  and  the  causes  of  the  deprivation   determining  this  fact. 


qualification  from  ufSce  may  be  punishment,  as  in  cases  of  conviction  upon 
impeachment.  Disqualification  lirom  the  pursuits  of  a  lawful  avocation,  or 
from  positions  of  trust,  or  from  the  privilege  of  appearing  in  the  courts, 
or  acting  as  an  executor,  administrator,  or  guardian,  may  also,  and  often 
has  been,  imposed  as  punishment.  By  statute  9  and  10  William  III.,  chap. 
32,  if  any  person  educated  in  or  having  made  a  profession  of  the  Christian 
religion,  did,  "by  writing,  printing,  teaching,  or  advised  speaking,"  deny 
the  truth  of  the  religion,  or  the  divine  authority  of  the  Scriptures,  he  was 
for  the  first  offence  rendered  incapable  to  hold  any  office  or  place  of  trust ; 
and  for  the  second  be  wan  rendered  incapable  of  bringing  any  action,  being 
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guardian,  executor,  legatee,  or  purchaser  of  lands,  besides  being  subjected 
to  three  years'  imprisonment  without  bail.* 

By  statute  1,  George  I.,  ofiap.  13,  contempts  against  the  king's  title,  aris- 
ing &o!n  refusing  or  neglecting  to  take  certain  preserihed  oaths,  and  yet 
acting  in  an  office  or  place  of  trust  for  which  they  were  required,  were  pun- 
ished hy  incapacity  to  hold  any  public  office;  to  prosecute  any  suit;  to 
be  guardian  or  executor;  to  talte  any  legacy  or  deed  of  gift  ;  and  to  vote 
at  any  election  for  members  of  Parliament ;  and  the  offender  was  also 
subject  to  a  forfeitiu:e  of  fite  hundred  pounds  to  any  one  who  would  sue  for 
thesame-t 

"  Some  punishments,"  says  Blackstone,  "  consist  in  esile  or  banishment, 
by  abjuration  of  the  realm  or  transportation ;  others  in  loss  of  liberty  by 
perpetual  or  temporary  imprisonment.  Some  extend  to  confiscation  by  for- 
feiture of  lands  or  movables,  or  both,  or  of  the  profits  of  lands  for  life  ; 
others  induce  a  disability  of  holding  offices  or  employments,  being  heirs, 
executors,  and  the  like,"  J 

In  France,  deprivation  or  suspension  of  civil  rights,  or  of  some  of  them, 
and  among  these  of  the  right  of^ voting,  of  eligibility  to  office,  of  taking  part 
in  family  councils,  of  being  guardian  or  trustee,  of  bearing  arms,  and  of 
teaching  or  being  employed  in  a  school  or  seminary  of  learning,  are  punish- 
ments prescribed  by  her  code. 

The  theory  upon  which  our  political  institution*  rest  is,  that  all  men  have 
certain  inalienable  rights  —  that  among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness  ;  and  that  in  the  pursuit  of  happiness  all  avocations,  all 
honors,  all  positions,  are  alike  open  to  every  one,  and  that  in  the  protection 
of  these  rights  all  are  equal  before  the  law.  Any  deprivation  or  suspension 
of  any  of  these  rights  for  past  conduct  is  punishment,  and  can  be  in  no 
other  wise  defined. 

Punishment  not  being,  therefore,  restricted,  as  contended  by  counsel,  to 
the  deprivation  of  life,  liberty,  or  property,  but  also  embracing  deprivation 
or  suspension  of  political  or  civil  rights,  and  the  disabilities  prescribed  by  the 
provisions  of  the  Missouri  constitution  being  in  effect  punishment,  we  pro- 
ceed to  consider  whether  there  is  any  inhibition  in  the  Constitution  of  the 
United  States  against  their  enforcement. 

The  counsel  for  Missouri  closed  his  argument  in  this  case  by  presenting 
a  striking  picture  of  the  sti'uggle  for  ascendency  in  that  State  during  the 
recent  rebellion  between  the  friends  and  the  enemies  of  the  Union,  and  of 
the  fierce  passions  which  that  struggle  aroused.  It  was  in  the  midst  of  the 
struggle  that  the  present  Constitution  was  framed,  although  it  was  not 
adopted  hy  the  people  until  the  war  had  closed.  It  would  have  been 
strange,  therefore,  had  it  not  exhibited  in  its  provisions  some'  traces  of  the 
excitement  amidst  which  the  convention  held  its  deliberations. 

It  was  against  the  excited  action  of  the  States,  under  such  influences  as 
these,  that  the  framers  of  the  Federal  Constitution  intended  to  guard.  In 
Fletcher  v.  Peck,^  Mr.  Chief  Justice  Marshall,  speaking  of  such  action,  uses 
this  language ;  "  Whatever  respect  might  have  been  felt  for  the  State 
sovereignties,  it  is  not  to  be  disguised  that  the  framers  of  the  Constitution 
viewed  with  some  apprehension  the  violent  acts  which  might  grow  out  of  the 
feelings  of  the  moment ;  and  that  the  people  of  the  United  States,  in  adopt- 
ing that  instrument,  have  manifested  a  determination  to  shield  themselves 
and  their  property  from  the  efiects  of  those  sudden  and  strong  passions  to 
which  men  are  exposed.  The  restrictions  on  the  legislative  power  of  the 
States  are  obviously  founded  in  this  sentiment ;  and  the  Constitution  of  the 

•  *  Black.  M.  t  Id.  124.  X  l^d.  377.  5  6  Cranch,  1S7. 


ab,Google 


United.  States  contains  what  may  be  deemed  a  bill  of  rights  for  the  people 
of  each  State." 

" '  No  State  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts.' " 

A  bill  of  attamder  is  a  legislative  act  which  inflicts  punishment  without  a 
judicial  trial. 

If  the  punishment  be  leas  than  death,  the  act  is  termed  a  bill  of  pains  and 
penalties.  Within  the  meaning  of  the  Constitution,  bills  of  attainder  in- 
clude hills  of  pains  and  penalties.  In  these  cases  the  legislative  body,  in 
addition  to  its  legitimate  functions,  exercises  the  powers  and  office  of  judge ; 
it  assumes,  in  the  language  of  the  text-books,  judicial  magistracy  i  it  pro- 
nounces upon  the  guilt  of  the  party,  without  any  of  the  f  m  1  gu  d 
of  trial;  it  determines  the  Bufficiency  of  the  proofs  t  d  d  nl  t) 
conformable  to  the  rules  of  evidence  or  otherwise ;  and  t  fi  th  d  g 
of  punishment  in  accordance  with  its  own  notions  of  th  m  tj  f  the 
offence. 

"  Bills  of  this  sort,"  says  Mr.  Justice   Story,  "  have  be       m    t  lly 

pnssed  in  England  in  times  of  rebellion,  or  gross  subser  t    th         w 

or  of  violent  political  eidtements  j  periods   in  which     11       ti  e  m    t 

liable  (as  well  the  free  as  the  enslaved)  to  forget  their  d  U  d  t    t    mpl 

ujion  the  rights  and  liberties  of  others."  * 

These  billa  are  generally  directed  against  individuals  by  m  h  th  y 
may  be  directed  against  a  whole  class.  The  bill  against  th  E  1  f  K  1  lar 
and  others,  passed  in  the  reign  of  Henry  VIIL.t  enacted  that  "  all  such  per- 
sons which  be  or  heretofore  nave  been  comforters,  abettors,  partakers,  con- 
federates, or  adherents  unto  the  said"  late  earl,  and  certain  other  parties, 
who  were  named,  "  in  his  or  their  false  and  traitorous  acts  and  purposes, 
shall  in  like  wise  stand,  and  be  attainted,  adjudged,  and  convicted  of  high 
treason  ; "  and  that  "  the  same  attainder,  judgment,  and  conviction  against 
the  said  comforters,  abettors,  partakers,  confederates,  and  adherents,  shall 
be  as  strong  and  efiectual  in  the  law  against  them,  and  every  of  them,  as 
though  they  and  every  of  them  had  been  specially,  singularly,  and  particu- 
larly named  by  their  proper  names  and  surnames  in  the  said  act." 

These  billa  may  inflict  punishment  absolutely,  or  may  inflict  it  condition- 
ally. 

The  bill  against  the  Earl  of  Clarendon,  passed  in  the  reign  of  Charles  the 
Second,  enacted  that  the  earl  should  suffer  perpetual  exile,  and  be  forever 
banished  from  the  realm ;  and  that  if  he  returned,  or  was  found  in  England, 
or  in  any  other  of  the  king's  dominions,  after  the  first  of  February,  1667, 
he  should  suffer  the  pains  and  penalties  of  treason ;  with  the  proviso,  how- 
ever, that  if  he  surrendered  himself  before  the  said  first  day  of  February 
for  trial,  the  penalties  and  disabilities  declared  should  he  void  and  of  no 
effect-t 

"  A  British  act  of  Parliament,"  to  cite  the  language  of  the  Supreme  Court 
of  Kentucky,  "  might  declare,  that  if  certain  individuals,  or  a  class  of  indi- 
viduals, failed  to  do  a  given  act  by  a  named  day,  they  should  be  deemed  to 
be,  and  treated  as,  convicted  felons  or  traitors.     Such  an  act  comes  pre- 


•  Commi 
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we  have  referred,  had  in  terms  declaied  that  Mr.  Cumminga  was  guilty,  or 
should  be  held  guilty,  of  having  been  in  armed  hostility  to  the  United  States, 
or  of  having  entered  that  State  to  avoid  being  enrolled  or  drafted  into  the 
military  service  of  the  United  States,  and,  therefore,  should  be  deprived  of 
the  right  to  preach  as  a  priest  of  the  Catholic  Churcli,  or  to  teach  m  any  in- 
stitution of  leaniing,  there  could  be  no  question  that  the  clauses  would  con- 
stitute a  bill  of  attainder  within  the  meaning  of  the  Federal  Constitution. 
If  these  clauses,  instead  of  mentioning  his  name,  had  declared  that  all 
priests  and  clergymen  within  the  State  of  Missouri  were  guilty  of  these  acts, 
or  should  he  held  guilty  of  tbem,  and  hence  be  subjected  to  the  like  depriva- 
tion, the  clauses  would  be  equally  open  to  objection.  And,  further,  if 
these  clauses  had  declared  that  oil  sueli  priests  and  clergymen  should  be  so 
held  guilty,  and  he  thus  deprived,  provided  they  did  not,  by  a  day  desig- 
nated, do  certain  specified  acts,  they  would  be  no  less  within  the  inhibition 
of  the  Federal  Constitution, 

In  ail  these  cases  there  would  be  the  legislative  enactment  creating  the 
deprivation  without  any  of  the  ordinary  forma  and  guards  provided  for  the 
security  of  the  citizen  in  the  administration  of  justice  by  the  established  tri- 
bunals. 

The  results  which  would  follow  from  clauses  of  the  character  mentioned 
do  follow  from  the  clauses  actually  adopted.  The  difference  between  the 
last  case  supposed  and  the  case  actually  presented  is  one  of  form  only,  and 
not  of  substance.  The  existing  clauses  presume  the  guilt  of  the  priests  and 
clergymen,  and  adjudge  the  deprivation  of  their  right  to  preach  or  teach 
unless  the  presumjition  be  first  removed  by  their  expurgatory  oath  —  in 
other  words,  they  assume  the  guilt  and  adjudge  the  punishment  condi- 
tionally. The  clauses  supposed  difier  only  in  that  they  declare  the  guilt 
instead  of  assuming  it.  The  deprivation  is  effected  with  equal  certainty  in 
the  one  case  as  it  would  be  in  the  other,  but  not  with  equal  directness. 
The  pur])ose  of  the'  law-maker  in  the  case  supposed  would  be  openly 
avowed  j  in  the  case  existing  it  is  only  disguised.  The  legal  result  must  be 
the  same,  for  what  cannot  be  done  directly  cannot  be  done  indirectly.  The 
Constitution  deolsi  with  substance,  not  shadows.  Its  inhibition  was  levelled 
at  the  thing,  not  the  name.  It  intended  that  the  rights  of  the  citizen  should 
be  secure  against  deprivation  for  past  conduct  by  legislative  enactment,  un- 
der any  form,  however  disguised.  If  the  inhibition  can  he  evaded  by  the 
form  of  the  enactment,  its  insertion  in  the  fundamental  law  was  a  vain  and 
futile  ])roceeding. 

We  proceed  to  consider  the  second  clause  of  what  Mr.  Chief  Justice  Mar- 
shall terms  a  bill  of  rights  for  the  ]ieople  of  each  State  —  the  clause  which 
inhibits  the  (lassage  of  an  ex  post  facto  law. 

By  an  ex  post  facto  law  is  meant  one  which  imposes  a  punishment  for  an 
act  which  was  not  punishable  at  the  time  it  was  committed ;  or  imposes  ad- 
ditional punishment  to  that  then  prescribed ;  or  changes  the  rules  of  evi- 
dence by  which  less  or  different  testimony  is  BufScient  to  convict  than  was 
then  required. 

In  Fletcher  \.  Feck,  Mr.  Chief  Justice  Marshall  defined  an  ec  post  facto 
law  to  be  one  "which  renders  an  act  punishable  in  a  manner  in  which  it 
was  not  punishable  when  it  was  committed."  "  Such  a  law,"  said  that  emi- 
nent judge,  "may  inflict  penalties  on  the  person,  or  may  inflict  pecuniary 
penalties  which  swell  the  public  treasury.  The  legislature  is  then  prohib- 
ited from  passing  a  law  by  which  a  man's  estate,  or  any  part  of  it,  shall  be 
seized  for  a  crime,  which  was  not  declared  by  some  previous  law  to  render 
him  Eable  to  that  punishment.  Why,  then,  should  violence  be  done  to  the 
natural  meaning  of  words  for  the  purpose  of  leaving  to  the  legislature  the 
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Eower  of  seizing  for  public  use  the  estate  of  an  individual,  in  the  form  of  a 
Lw  annulling  the  title  by  which  he  holds  the  estate  ?  The  court  can  per- 
ceive no  sufficient  grounds  for  making  this  distinction.  This  rescinding  act 
would  have  the  effect  of  an  ex  post  facto  law.  It  forfeits  the  estate  of 
Fletcher  for  a  crime  not  committed  by  himself,  but  by  those  from  whom  he 

Eurchased.  This  cannot  he  effected  in  the  form  of  an  ex  post  facto  liiM',  or 
ill  of  attainder!  whj',  then,  is  it  allowable  in  the  form  of  a  law  annulling 
the  oi'igina!  grant  ?  " 

The  act  to  which  reference  is  here  made  was  one  passed  by  the  State  of 
Georgia,  rescinding  a  previous  act,  under  which  lands  had  been  granted. 
The  rescinding  act,  annulling  the  title  of  the  grantees,  did  not,  in  terms, 
define  any  crimes,  or  inflict  any  punishment,  or  direct  any  judicial  proceed- 
ings !  yet,  inasmncb  as  the  legislature  was  forbidden  from  passhig  any  law 
by  which  a  man's  estate  could  he  seized  for  a  crime,  which  was  not  declared 
such  by  some  previous  law  rendering  him  liable  to  that  punishment,  the 
Chief  Justice  was  of  opinion  that  the  rescinding  act  had  the  effect  of  an  ftc 
post  facto  law,  and  was  within  the  constitutional  prohibition. 

The  clauses  in  the  Missouri  constitution,  which  are  the  subject  of  consid- 
eration, do  not,  in  terms,  define  any  crimes,  or  declare  that  any  punishment 
shall  be  inflicted,  but  they  produce  the  same  result  upon  the  parties,  against 
whom  they  are  directed,  as  though  the  crimes  were  defined  and  the  punish- 
ment was  declared.  They  assume  that  there  are  persons  in  Missouri  who 
are  guilty  of  some  of  the  acts  designated.  They  would  have  no  meaning  in 
the  constitution  were  not  such  tbo  fact.  They  are  aimed  at  past  acts,  and 
not  future  acta.  They  were  intended  especially  to  operate  upon  parties  who, 
in  some  form  or  manner,  by  action  or  words,  directly  or  indirectly,  had 
aided  or  countenanced  the  rebellion,  or  sympathized  with  parties  engaged 
in  the  rebellion,  or  had  endeavored  to  escape  the  proper  responsibilities  and 
duties  of  a  citizen  in  time  of  war;  and  they  were  intended  to  operate  by 
depriving  such  persons  of  the  right  to  hold  certain  offices  and  trusts,  and  to 
pursue  their  ordinary  and  regular  avocations.  This  deprivation  is  punish- 
ment! nor  is  it  any  less  so  because  a  way  is  opened  for  escape  from  it  by 
the  expurgatorj'  oath.  The  fcamers  of  the  constitution  of  Missouri  knew  at 
the  time  that  whole  classes  of  individuals  would  be  unable  to  take  the  oath 
prescribed.  To  them  there  is  no  escape  provided  ;  to  them  the  deprivation 
was  intended  to  be,  and  is,  absolute  and  perpetual.  To  make  the  enjoyment 
of  a  right  dependent  upon  an  impossible  condition  ia  equivalent  to  an  abso- 
lute denial  of  the  right  under  any  condition,  and  such  denial,  enforced  for  a 
past  act,  is  nothing  less  than  punishment  imposed  for  that  act.  It  is  a  mis- 
application of  terms  to  call  it  anything  else. 

Now,  some  of  the  acta  to  which  the  ex])urgatory  oath  is  directed  were  not 
ofl'ences  nt  the  time  they  were  committed.  It  was  no  offence  against  any 
law  to  enter  or  leave  the  State  of  Missouri  for  the  purpose  of  avoiding  en- 
rolment or  draft  in  the  military  service  of  the  United  States,  however  much 
the  evasion  of  such  service  might  be  the  subject  of  moral  censure.  Clauses 
which  prescribe  n  penalty  for  an  act  of  this  nature  are  within  the  terms  of 
the  definition  of  an  txpori/acto  law  —  "theyimposea  punishment  for  an 
act  not  punishable  at  the  time  it  was  committed." 

Some  of  the  acts  at  which  the  oath  is  directed  constituted  high  offences 
at  the  time  they  were  committed,  to  which,  upon  conviction,  fine  and  im- 
prisonment, or  other  heavy  penalties,  were  attached.  The  clauses  which 
provide  a  further  penalty  for  these  acta  are  also  within  the  definition  of  an 
ex  post  facto  law  —  "  they  impose  additional  punishment  to  that  prescribed 
when  the  act  was  committed." 

And  this  is  not  ell.     The  clauses  in  question  subvert  the  presumptions  of 
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;,  and  alter  thu  rules  of  evidence,  which  heretofore,  under  the  uni- 
versally recognized  principles  of  the  common  law,  have  been  supposed  'to 
be  fundamental  and  unchangeahle.  They  assume  that  the  parties  are 
guilty  ;  they  call  upon  the  parties  to  establish  their  innocence  ;  and  they  de- 
clare that  such  innocence  can  be  shown  only  in  oneway  —  by  an  inquisi- 
tion, in  the  form  of  an  expurgatory  oath,  into  the  consciences  of  the  par- 

The  objectionable  character  of  these  clauses  will  be  more  apparent  if  we 
put  them  into  the  ordinary  form  of  a  legislative  act.  Thus,  if  instead  of  the 
general  provisions  in  the  constitution  the  convention  bad  provided  as  fol- 
lows ;  Be  it  enacted,  that  all  persons  who  have  been  in  armed  hostilily  to 
the  United  States  shall,  upon  conviction  thei'eof,  not  only  be  jwnished  as  the 
laws  provided  at  the  time  the  offences  charged  were  committed,  but  shall 
also  be  thereafter  rendered  incapable  of  holding  any  of  the  olfices,  trusts, 
and  positions,  and  of  exercising  any  of  the  pursuits  mentioned  in  the  second 
article  of  the  constitution  of  Missouri ;  —  no  one  would  have  any  doubt  of 
the  nature  of  the  enactment.  It  would  be  an  ex  post  facto  law,  and  void ; 
for  it  would  add  a  new  punishment  for  an  old  offence.  So,  too,  if  the  con- 
vention had  passed  an  enactment  of  a  similar  kind  with  reference  to  those 
acts  which  do  not  constitute  offences.  Thus,  had  it  provided  as  follows : 
Be  it  enacted,  that  all  persons  who  have  heretofore,  at  any  time,  entered  or 
left  the  State  of  Missouri,  with  intent  to  avoid  enrolment  or  draft  in  the 
military  service  of  the  United  States,  shall,  upon  conviction  thereof,  be  for- 
ever rendered  incapable  of  holding  any  office  of  honor,  trust,  or  profit  in  the 
State,  or  of  teaching  in  any  seminary  of  learning,  or  of  preaching  as  a  min- 
ister of  the  gospel  of  any  denomination,  or  of  esercising  any  of  the  profes- 
sions or  pursuits  mentioned  in  the  second  article  of  the  constitution  ;  — 
there  would  he  no  question  of  the  character  of  the  enactment.  It  would  be 
an  en  pout  facto  law,  because  it  would  impose  a  punishment  for  an  act  not 
punishable  at  the  time  it  was  committed. 

The  provisions  of  the  constitution  of  Missouri  accomplish  precisely  what 
n      n   n  s  like  those  supposed  would  have  accomplished.     They  impose   ' 

ne  I    n  Ity,  without  the  formality  of  a  judicial  trial  and  conviction  ; 
h     p    ties  embraced  by  the  supposed  enactments  would  be  incapablt 
Ik         h    oath  prescribed ;  to  them  its  requirement  would  be  an  impossible 
nd      n      Now,  as  the   State,  had  she  attempted   the   couise  supposed, 
w     Id  ha  e  failed,  it  must  follow  that  any  other  mode  producing   the  same 
ul     m  st  equally  fail.     The  provision  of  the  Federal  Constitution,  in- 
d  d       secure  the  liberty  of  the  citizen,  cannot  he  evaded  by  the  form  in 
nh    h   h    power  of  the  State  is  ex.erted.     If  this  were  not  so,  if  that  which 
n      b    accomplished  bv  means  lookini^  direcllv  to  the  end.,  can.  ha  aa- 
mpl   b  d   by  indirect  means,  the  inhibition   may  he  evaded  at  pleasure. 
V    k  ud    f  op])reBsion  can  be  named,  against  which  the  fraraers  of  the  Con- 
stitution intended  to  guard,  which  may  not  be  effected.     Take  the  case  sup- 
posed by  counsel  —  that  of  a  man  tried  for  treason  and  acquitted,  or,  if  con- 
victed, pardoned —  the  legislature  may  nevertheless  enact  that,  if  the  per- 
son  thus  acquitted  or  panioned  does  not  take  an  oath  that  he  never  has 
committed  the  acts  charged  against  him,  he  shall  not  be  permitted  to  hold 
any  office  of  honor,  or  trust,  or  profit,  or  pursue  any  avocation  in  the  State. 
Take  the  case  before  us ;  —  the  constitution  of  Missouri,  as  we  have  seen, 
excludes,  on  failure  to  take  the  oath  prescribed  by  it,  a  large  class  of  per- 
sons within  her  borders  from  numerous  positions   and  pursuits  ;  it  would 
have  been  equnlly  within  the  power  of  the  State  to  have  extended  the  exclu- 
sion so  as  to  deprive  the  parties,  who  are  unable  to  take  the  oath,  from  any 
avocation  whatever  in  the  State.    Take  still  another  case ;  —  suppose  that,  in 
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te  progress  of  events,  pei-sons  now  in  the  minority  in  the  State  should  ob- 
tain the  ascendency,  (ind  secure  the  control  of  the  government;  nothing 
could  prevent,  if  the  constitutional  prohihition  can  he  evaded,  the  enactment 
of  a  provision  requiring  every  person,  as  a  condition  of  holding  any  position 
of  honor  or  trust,  or  of  pursuing  any  avocation  in  the  State,  to  take  an  oath 
that  he  had  never  advocated,  or  advised,  or  supported  the  imposition  of  the 
present  expurjratory  oath.  Under  this  form  of  legislation  the  most  flagrant 
invasion  oi  private  rights,  in  periods  of  excitement,  may  be  enacted,  and 
individuals,  and  even  whole  classes,  may  be  deprived  of  political  and  civil 
rights. 

A  question  arose  in  New  York,  soon  after  the  treaty  of  peace  of  17S3, 
upon  a,  statute  of  that  State,  which  involved  a  discussion  of  the  nature  and 
character  of  these  expurgatoi-y  oaths,  when  used  as  a  means  of  inflicting 
punishment  for  past  conduct.  The  subject  was  regarded  as  so  important, 
and  the  requirement  of  the  oath  such  a  violation  of  the  fundamental  princi- 
ples of  civil  liberty,  and  the  rights  of  the  citizen,  that  it  engaged  the  atten- 
tion of  eminent  lawyers  and  distinguished  statesmen  of  the  time,  and  among 
others  of  Alexander  Hamilton.  We  will  cite  some  passages  of  a  paper  left 
by  hini  on  the  subject,  in  which,  with  his  charactciistio  fulness  and  ability, 
he  examines  the  oath,  and  demonstrates  that  it  is  not  only  a  mode  of  in- 
flicting punishment,  but  a  mode  in  violation  of  all  the  constitutional 
guarantees,  seouied  by  the  revolution,  of  the  rights  and  liberties  of  the 

"  If  we  examine  it "  (the  measure  requiring  the  oath),  said  this  great  law- 
yer, "  with  an  unprejudiced  eye,  we  must  acknowledge,  not  only  that  it  was 
an  evasion  of  the  treaty,  but  a  subversion  of  one  great  principle  of  social 
security,  to  wit:  that  every  man  shall  be  presumed  innocent  until  he  is 
proved  guiltv.  This  was  to  invert  the  order  of  things  ;  and,  instead  of 
obliging  the  State  to  prove  the  guilt,  in  order  to  inflict  the  penalty,  it  was  to 
oblige  the  citizen  to  establish  his  own  innocence  to  avoid  the  penalty.  It 
was  to  escite  scruples  in  the  honest  and  conscientious,  and  to  hold  out  a 
bribe  to  peijury.  ...  It  was  a  mode  of  inquiry  who  had  committed  any 
of  those  crimes  to  which  the  penalty  of  disqualifi cation  was  annexed,  with 
this  aggravatioii,  that  it  deprived  the  citizen  of  the  benefit  of  that  advan- 
tage, which  he  would  have  enjoyed  by  leaving,  as  in  all  other  cases,  the  bur- 
den of  the  proof  upon  the  prosecutor. 

"  To  place  this  matter  in  a  still  clearer  light,  let  it  be  supposed  that,  in- 
stead of  the  mode  of  indictment  and  trial  by  jury,  the  legislature  was  to 
declare  that  every  citizen  who  did  not  swear  he  had  never  adhered  to  the 
King  of  Great  Britain  should  incur  all  the  penalties  which  our  treason  laws 
prescribe.  Would  this  not  he  a  palpable  evasion  of  the  treaty,  and  a  direct 
infringement  of  the  Constitution  P  The  principle  is  the  same  in  both  cases, 
with  only  this  difference  in  the  consequences  —  that  in  the  instance  already 
acted  upon  the  citizen  forfeits  a  part  of  his  rights ;  in  the  one  supposed  he 
wouW  loi^eit  t'be  w'no'ie.  "i'ne  iegtee  iS  ■ptmSimieii'i.^  ^^^V^-iAi^ym^-iwJjJW. 
the  cases.  In  either,  justly  considered,  it  is  substituting  anew  and  arbitrary 
mode  of  prosecution  to  that  ancient  and  highly  esteemed  one  recognized  by 
the  laws  and  constitution  of  the  State.     I  mean  the  trial  by  jury. 

•' Let  us  not  forget  that  the  Constitution  declares  that  trial  by  jury,  in 
all  cases  in  which  it  has  been  formerly  used,  should  remain  inviolate  for- 
ever, and  that  the  legislature  should  at  no  time  erect  any  new  jurisdiction 
which  should  not  proceed  according  to  the  course  of  the  common  law. 
Nothing  can  be  more  repugnant  to  the  true  genius  of  the  common  law  than 
such  an  inquisition,  as  has  been  mentioned,  into  the  eonacienocs  of  men. 
.     .     .     If  any  oath  with  retrospect  to  past  conduct  were  to  be  made  tho 
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condition  on  which  individuals,  who  have  resided  within  the  British  lines, 
should  hold  their  estates,  we  should  immediately  see  that  this  proceeding 
would  be  tyrannical,  and  a  violation  of  the  treaty;  and  yet,  when  the  same 
mode  is  employed  to  divest  that  right,  which  ought  to  be  deemed  still  more 
sacred,  many  of  us  are  so  infatuated  as  to  overlook  the  mischief. 

"  To  say  that  the  persons  who  will  be  affected  by  it  have  previously  for- 
feited that  right,  and  that,  therefore,  nothing  is  taken  away  from  them,  is  a 
begging  of  the  question.  How  do  we  know  who  are  the  persons  in  this  sit- 
uation f  If  it  be  answered,  this  is  the  mode  taken  to  ascertain  it —  the  ob- 
jection returns  —  'tis  an  improper  mode  ;  because  it  puts  the  most  essential 
interests  of  the  citizen  upon  a  worse  footing  than  we  should  be  willing  to 
tolerate  where  inferior  interests  were  concerned;  and  because,  to  elude  the 
treaty,  it  substitutes  for  the  established  and  legal  mode  of  investigating 
crimes  and  infiicting  forfeitures,  one  that  is  unknown  to  the  Constitution, 
and  repugnant  to  the  genius  of  our  !aw." 

Similar  views  have  frequently  been  expressed  by  the  judiciary  in  cases  in- 
volving analogous  questions.  They  are  presented  with  great  force  in  Tlie 
Matter  of  Dorsey  ;  '  but  we  do  not  deem  it  necessary  to  pursue  the  subject 
further. 

The  judgment  of  the  Supreme  Court  of  Missouri  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  enter  a  judgment  reversing  the  judg- 
ment of  the  Circuit  Court,  and  directing  that  court  to  discharge  the  defend- 
ant from  imprisonment,  and  suffer  him  to  depart  without  day. 

And  it  ia  so  ordered. 

The  Chief  Justice,  and  Messrs.  Justices  Swayne,  Davis,  and  Miller  dis- 
sented. In  behalf  of  this  portion  of  the  court,  a  dissenting  opinion  was  de^ 
livered  by  Mr.  Justice  Miller.  This  opinion  applied  equalljj  or  more  to  the 
case  of  lix  Parte  Garland  (the  case  next  following),  which  involved  princi- 
ples of  a  character  similar  to  those  discussed  in  this  case.  The  dissenting 
opinion  is,  therefore,  published  after  the  opinion  of  the  court  in  that  case. 


Ex  Pakte  Garland,  4  Wallace,  S.  C.  Rep.  374. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

On  the  2d  of  July,  1862,  Congress  passed  an  act  prescribing  an  oath 
to  be  taken  by  every  person  elected  or  appointed  to  any  office  of  honor  or 
profit  under  the  government  of  the  United  States,  either  in  the  civil,  military, 
or  naval  deportments  of  the  public  service,  except  the  President,  before  enter- 
ing upon  the  duties  of  his  ofSce,  and  before  being  entitled  to  its  salary,  or 
other  emoluments.  On  the  24th  of  January,  1865,  Congress,  by  a  sup- 
plementary act,  extended  its  provisions  so  as  to  embrace  attorneys  and 
counsellors  of  the  courts  of  the  United  States.  This  latter  act  pi-ovides  that 
after  its  passage  no  person  shall  be  admitted  as  sa  attorney  and  counsellor 
to  the  bar  of  the  Supreme  Court,  and,  after  the  4th  of  March,  1865.  to  the 
bar  of  any  Circuit  or  District  Court  of  the  United  States,  or  of  the  Court  of 
Claims,  or  be  allowed  to  appear  and  be  heard  by  virtue  of  any  previous 
admission,  or  any  special  power  of  attorney,  unless  he  shall  have  fit^t  taken 
and  subscribed  the  oath  prescribed  by  the  act  of  July  2,  1862.  It  also  pro- 
vides that  the  oath  shall  be  preserved  among  the  tiles  of  the  court ;  and  if 
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any  person  take  it  falsely  lie  ahaU  be  guilty  of  perjury,  and,  upon  c( 
shell  be  subject  to  the  pains  and  penalties  of  that  offence. 

At  tlie  December  Term,  1860,  the  petitioner  was  admitted  as  an  attorney 
and  counsellor  of  this  court,  and  tooit  and  eubserilied  the  oath  then  required. 
By  the  second  rule,  aa  it  then  existed,  it  was  only  requisite  to  the  admission 
of  attorneys  and  counsfiilors  of  this  court,  that  they  should  have  been  such 
officers  for  the  three  previous  years  in  the  highest  courts  of  the  States  to 
■which  they  respectively  belonged,  and  that  their  private  and  professional 
character  should  appear  to  be  fair. 

In  March,  1865,  this  rule  was  changed  by  the  addition  of  a  clause  re- 
quiiiiig  the  adminislration  of  the  oath,  in  conformity  with  the  act  of 
Congress. 

In  May,  1861,  the  State  of  Arkansas,  of  which  the  petitioner  was  a 
citizen,  passed  au  ordinance  of  secession,  which  purported  to  withdraw  the 
Stale  from  the  Union,  and  afterwards,  in  the  same  year,  by  another  ordinance, 
attached  herself  to  the  so-called  Confederate  States,  and  hy  act  of  the  Con- 
gress of  that  Confederacy  was  received  as  one  of  its  members. 

The  petitioner  followed  the  State,  and  was  one  of  her  re])resentatives  —  first 
in  the  lower  House,  and  afterwards  in  the  Senate,  of  the  Congress  of  that  Con- 
federacy, and  was  a  member  of  the  Senate  at  the  time  of  the  surrender  of  the 
Confederate  forces  to  the  armies  of  the  United  States. 

In  Jul)',  1865,  he  received  from  the  President  of  the  United  Stales  a  full 
pardon  for  ail  offences  committed  by  his  participation,  direct  or  implied,  in 
the  rebellion.  He  now  produces  his  pardon,  and  asks  permission  to  con- 
tinue to  practise  as  on  attorney  and  counsellor  of  the  court  without  taking 
the  oath  required  by  the  act  of  January  24,  1865,  and  the  rule  of  the  court, 
which  he  is  unable  to  take,  by  reason  of  the  offices  he  held  under  the  Con- 
federate government.    He  rests  his  application  principally  upon  two  grounds  : 

1st.  That  the  act  of  January  24,  1865,  so  far  as  it  affects  his  status  iu  the 
court,  is  unconstitutional  and  void ;  and, 

2d.  That,  if  the  act  be  constitutional,  he  is  released  from  compliance  with 
its  provisions  by  the  pardon  of  the  President. 

The  oath  prescribed  by  the  act  is  as  follows  : 

1st.  That  the  deponent  has  never  voluntarily  borne  arms  against  the  United 
States  since  he  has  been  a  citizen  thereof; 

2d.  That  he  has  not  voluntarily  given  aid,  countenance,  counsel,  or  en- 
couragement to  persons  engaged  in  armed  hostility  thereto; 

3d.  That  he  has  never  sought,  accepted,  or  attempted  to  exercise  the  func- 
tions of  any  office  whatsoever,  under  any  authority,  or  pretended  authority, 
in  Kostility  to  the  United  States ; 

4th.  That  he  has  not  yielded  a  voluntary  support  to  any  pretended  gov- 
ernment, authority,  power,  or  constitution,  within  the  United  States,  hostile 
or  inimical  thereto ;  and, 

6th.  Th     h      "U  d  d  f    d  h  C       "     '       f  1    U  '    d  "■ 

against  m  g  al 

legiance 

This  1  m  nl 
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APPENDIX.  567 

The  second  clause  goea  beyond  the  limits  of  treason,  and  embraces  not  only 
the  giving  of  aid  and  enooiiragement  of  a  treasonable  nature  to  a  public 
enemy,  but  also  the  giving  of  assistance  of  any  kind  to  persons  engaged  in 
armed  hostility  to  the  United  States.  The  third  clause  applies  to  the  seek- 
ing, acceptance,  or  exercise  not  only  of  offices  created  for  the  purpose  of 
more  efl'ectually  carrying  on  hostilities,  hut  also  of  any  of  those  offices  which  are 
required  in  every  community,  whether  in  peace  or  war,  for  the  administra- 
tion of  justice  and  the  preservation  of  order.  The  fourth  clause  not  only 
includes  those  who  gave  a  cordial  and  active  support  to  the  hostile  govern- 
ment, but  also  those  who  yielded  a  reluctant  obedience  to  the  existing  order, 
established  without  their  co-operation. 

The  statute  is  directed  against  parties  who  have  offended  in  any  of  the 
particulars  embraced  by  these  clauses.  And  its  object  is  to  exclude  them 
from  the  jirofession  of  the  law,  or  at  least  from  its  practice  in  the  courts  of 
ihe  United  States.  As  the  oath  prescribed  cannot  be  taken  by  these  parties, 
the  act,  aa  against  them,  operates  as  a  legislative  decree  of  perpetual  exclu- 
sion. And  exclusion  from  any  of  the  professions  or  any  of  the  ordinary 
avocations  of  life  for  ])ast  conduct  can  be  regarded  in  no  other  light  than  as 
punishment  for  such  conduct.  The  exaction  of  the  oath  is  the  mode  pro- 
vided for  ascertaining  the  parties  ujion  whom  the  act  is  intended  to  operate, 
and  instead  of  lessening,  increases  its  objectionable  character.  All  enact- 
ments of  this  kind  pattake  of  the  nature  of  bills  of  pains  and  penalties,  and 
are  subject  to  the  constitutional  inhibition  against  the  passage  of  bills  of  at- 
tainder, under  which  general  designation  they  are  included. 

In  the  exclusion  which  the  statute  adjudges  it  imposes  a  punishment  for 
some  of  the  acts  specified  which  were  not  punishable  at  the  time  they  were 
committed ;  and  for  other  of  the  acts  it  adds  a  new  punishment  to  that  before 
prescribed,  and  it  is  thus  brought  within  the  further  inhibition  of  the  Con- 
stitution against  the  passage  of  an  kc  post  facto  law.  In  the  case  of  (Turn- 
mings  v.  The  State  of  Missouri,  just  decided,  we  have  had  occasion  to 
consider  at  length  the  meaning  of  a  bill  of  attainder  and  of  an  ex  postfaclo 
law  in  the  clause  of  the  Uonstitulion  forbidding  their  passage  by  flie  States, 
and  it  is  unneeessan-  to  repeat  here  what  we  there  said.  A  like  prohibition 
is  contained  in  the  Constitution  against  enactments  of  this  kind  by  Congress ; 
and  the  argument  presented  in  that  case  against  certain  clauses  of  the  con- 
stitution of  Missouri  is  equally  applicable  to  the  act  of  Congress  under  con- 
Bideration  in  this  case. 

The  profession  of  an  attorney  and  counsellor  is  not  like  an  office  created 
by  an  act  of  Congress,  which  depends  for  its  continuance,  its  powers,  and  its 
emoluments  upon  the  will  of  its  creator,  and  the  possession  of  which  may  be 
burdened  with  any  conditions  not  prohibited  by  the  Constitution.  AttOfueys 
and  counsellors  are  not  officers  of  the  United  States  i  they  are  not  elected  or 
appointed  in  the  manner  prescribed  by  the  Constitution  for  the  election  and 
appointment  of  such  officers.  They  are  officers  of  the  court,  admitted  as 
such  by  its  order,  upon  evidence  of  their  possessing  sufficient  legal  leai'ning 
and  fair  private  character.     It  has  been  the  general  practice  in  this  country 


0  obtain  this  evidence  by  an  examination  of  the  parties.  In  this  ci 
fact  of  the  admission  of  such  officers  in  the  highest  court  of  the  States  to 
which  they  respectively  belong,  fur  three  years  preceding  their  application,  ia 
regarded  as  Bufficient  evidence  of  the  possession  of  the  requisite  legal  learn- 
ing, and  the  statement  of  counsel  moving  their  admission  sufficient  evidence 
that  their  private  and  professional  character  is  fair.  The  order  of  admlsfion 
is  the  judgment  of  the  court  that  the  parties  possess  the  requisite  qualifica- 
tions as  attorneys  and  counsellors,  and  are  entitled  to  appear  as  such  and 
conduct  causes  therein.    From  its  entry  the  parties  become  officers  of  the 
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court,  and  are  reaponsible  to  it  for  professional  misconduct.  They  hold  their 
oiEce  during  good  behavior,  and  can  onl)'  be  deprived  of  it  for  misconduct 
ascertained  a.nd  declared  by  the  judgment  of  the  court  after  opportunity  to 
he  heard  has  been  afforded.*  Their  admission  or  their  exclusion  is  not  the 
exercise  of  a  mere  ministerial  power.  It  is  the  exercise  of  judicial  power, 
and  has  been  so  held  in  numerous  casBs.  It  was  so  held  by  the  Court  of 
Appeals  of  New  York  in  the  matter  of  the  application  of  Cooper  for  admis- 
Bion.t  "  Attorneys  and  counsellora,"  said  that  court,  "  are  not  only  officers 
of  the  court,  but  officers  whose  duties  relate  almost  exclusively  to  proceed- 
ings of  a  judicial  nature.  And  hence  their  appointment  may,  with  propriety, 
be  intrusted  to  the  courts,  and  the  latter  in  performing  this  duty  may  vei7 
justly  be  considered  as  engaged  in  the  esercise  of  their  appropriate  judicial 
functions." 

In  Ex  Parle  Secombe,l  a  mondamua  to  the  Supreme  Court  of  the  Territory 
of  Minneaota  to  vacate  an  order  removing  an  attorney  and  counsellor  was 
denied  by  this  court,  on  the  ground  that  the  remiival  was  a  judicial  act. 
"  We  are  not  aware  of  any  case,"  said  the  court,  "  where  a  mandamus  was 
issued  to  an  inferior  triiwnal,  commanding  it  to  reverse  or  annul  its  decision, 
where  the  decision  was  in  its  nature  a  judicial  act  and  within  the  scope  of  its 
jurisdiction  and  discretion."  And  in  the  same  case  the  court  observed,  that 
"  it  has  been  well  settled  by  the  rules  and  practice  of  common  law  oourta, 
that  it  rests  exclusively  with  the  court  to  determine  who  is  qnaliiied  to 
become  one  of  its  officers,  as  an  attorney  and  counsellor,  and  for  what  cause 
he  ought  to  be  removed." 

The  attorney  and  counsellor  being,  by  the  solemn  judicial  act  of  the  court, 
clothed  with  his  office,  does  not  hold  it  as  a  matter  of  grace  and  favor.  The 
right  which  it  confers  upon  him  to  appear  for  suitors,  and  to  ai^e  causes,  is 
something  more  than  a  mere  indulgence,  revocable  at  the  pleasure  of  the 
court,  or  at  the  command  of  the  legislature.  It  is  a  right  of  which  he  can 
onlv  be  deprived  by  the  judgment  of  the  court,  for  moral  or  professional 
delinquency. 

The  legislature  may  undoubtedly  piescribe  qualifications  for  the  ofBce,  to 
which  he  must  conform,  as  it  may,  where  it  has  exclusive  jurisdiclion,  pre- 
scribe qualifications  for  the  pursuit  of  any  of  the  ordinary  avocations  of  life. 
The  question,  in  this  case,  is  not  as  to  the  power  of  Congress  to  prescribe 
qualiiicatione,  but  whether  that  power  has  been  exercised  as  a  means  for  the 
infliction  of  punishment,  against  the  prohibition  of  the  Constitution.  That 
this  result  cannot  be  effected  indirectly  by  a  State  under  the  form  of  creating 
qualifications  we  have  held  in  the  case  of  Oummings  v.  Tke  State  of  Missouri, 
and  the  reasoning  by  which  that  conclusion  was  reached  applies  equally  to 
similar  action  on  the  part  of  Congress. 

This  view  is  strengthened  by  a  consideration  of  the  effect  of  the  jjardon 
produced  by  the  petitioner,  and  the  nature  of  the  pardoning  power  of  the 
President. 

The  Constitution  provides  that  the  President  "  shall  have  power  to  grant 
rM>rieves  and  pardons  for  offences  against  the  United  States,  except  in  cases 
of  impeachment."  § 

The  power  thus  conferred  is  unlimited,  with  the  exception  stated.  It  ex- 
tends to  every  offence  known  to  the  law,  and  may  be  exercised  at  any  time 
after  its  commission,  either  before  legal  proceedings  are  taken,  or  during 
their  pendency,  or  after  conviction  and  judgment.     This  power  of  the  Piesi- 

•  Ex  parte  Hesfron,  7  Howard,  MiaalBsippi,  127;  Fietclia- v .  Daingerfleld,  ao  Califor- 
nia, i30. 
t  22  Hew  York,  81.  t  19  Howard,  9.  f  Article  II.  i  a. 
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dent  is  not  subject  to  legislative  control.  Congress  can  neither  limit  the 
effect  of  his  pardon,  nor  exclude  from  its  exercise  any  class  of  ofl'enders. 
The  benign  prerogative  of  mercy  reposed  in  him  cannot  be  fettered  by  any 
le^slative  restrictions. 

Such  being  the  cnse,  the  inquiry  arises  as  to  the  effect  and  operation  of  a 
pardon,  and  oa  this  point  all  the  authorities  concur.  A  pai'don  reaches  both 
the  punishment  prescribed  for  the  offence  and  the  guilt  of  the  offender ;  and 
when  the  pardon  is  full,  it  releases  the  punishment  and  blots  out  of  existence 
the  guilt,  BO  that  in  the  eye  of  the  law  the  offender  is  as  innocent  aa  if  he  had 
never  committed  the  offence.  If  gianted  before  conviction,  it  prevents  any 
of  the  penalties  and  disabiUties  consequent  upon  conviction  from  attaching ; 
if  granted  after  conviction,  it  removes  the  penalties  and  dieabitities,  and 
restores  him  to  all  his  civil  rights ;  it  makes  him,  as  it  were,  a  new  man,  and 
gives  him  a  new  credit  and  capacity. 

There  is  only  tlits  limitation  to  its  operation :  it  does  not  restore  ofBces 
forfeited,  or  property  or  interests  vested  in  others  in  consequence  of  the  con- 
viction and  judgment"  * 

The  pardon  produced  by  the  petitioner  is  a  full  pardon  "  for  ail  offences 
by  him  committed,  arising  from  participation,  direct  or  implied,  in  the  rebel- 
lion," and  is  subject  to  certain  conditions  which  have  been  complied  with. 
The  effect  of  this  pardon  is  to  relieve  the  petitioner  from  all  penalties  and 
disabilities  attached  to  the  offence  of  treason,  committed  b_y  bis  participation 
in  the  rebellion.  80  far  as  that  offence  is  concerned,  he  is  thus  placed  be- 
yond the  reach  of  punishment  of  any  kind.  But  Id  h  m  by  reason 
of  that  offence,  from  continuing  in  the  enjoyment  1  ly  cquired 
right,  is  to  enforce  a  punishment  for  that  offence  no  w  1  d  h  pardon. 
If  such  exclusion  can  be  effected  by  the  exaction  fa  P  g  ''y  oath 
covering  the  offence,  the  pardon  may  be  avoided,  a  d  h  j  1  bed  in- 
directly which  cannot  be  reached  by  direct  legislati  I  bin  the 
constitutional  power  of  Congress  thus  to  inflict  pun  bm  b  d  e  reach 
of  executive  clemency.  From  the  petitioner,  theref  h  I  q  ired  by 
the  act  of  January  24,  1S63,  could  not  be  exacted,  even  if  that  act  were  not 
subject  to  any  other  objection  than  the  one  thus  stated. 

It  follows,  irom  the  views  expressed,  that  the  prayer  of  the  petitioner  must 
be  granted. 

The  case  of  R.  H.  Marr  is  similar,  in  its  main  features,  to  that  of  the 
petitioner,  and  his  petition  must  also  be  granted. 

And  the  amendment  of  the  second  rule  of  the  court,  which  requires  the 
oath  prescribed  by  the  act  of  January  24, 1865,  to  be  taken  by  attorneys  and 
counsellors,  having  been  unadvisedly  adopted,  must  be  rescinded. 

And  it  is  so  ordered, 

Mr.  Justice  Miller,  on  behalf  of  himself  and  the  Chief  Justice,  and  Justices 
Swayne  and  Davis,  delivered  the  followmg  dissenting  opinion,  which  applies 
also  to  the  opinion  delivered  in  Gummings  v.  Missouri.    (See  eupra,  p.  316.) 

1  dissent  from  the  opinions  of  the  court  just  announced. 

It  may  be  hoped  that  the  exceptional  circumstances  which  give  present 
importance  to  these  oases  will  soon  pass  away,  and  that  those  who  mate  the 
laws,  both  state  and  national,  will  find  in  the  conduct  of  the  persons  af- 
fected by  the  legislation  just  declared  to  be  void,  sufficient  reason  to  repeal 
or  essentially  modify  it. 

For  the  speedy  return  of  that  better  spirit,  which  shall  leave  us  no  cause 

•  4  BUeketoaG'B  Commeuian^s,  102;  0  Bacon's  Abtldsmi^itt,  tit.  Fardon;   Han'kiiis, 
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for  such  laa-9,  all  good  men  look  with  ansiety,  and  with  a  hope,  I  truit,  not 
altogether  unfounded. 

But  the  question  involved,  relating,  as  it  does,  to  the  right  of  the  legisla- 
tures of  the  nation,  and  of  the  Slate,  to  exclude  from  offices  and  places  of 
high  public  trust,  the  administration  of  whose  functions  are  essential  to  the 
very  existence  of  the  government,  those  among  its  own  citizens  who  .have 
been  engaged  in  a  recent  efl'ort  to  destroy  that  gOTernmecit  by  force,  can 
never  cease  to  be  one  of  profound  interest. 

It  is  at  all  times  the  exercise  of  an  extretnelv  delicate  power  for  thil  court 
to  declare  that  the  Congress  of  the  nation,  or  the  legislative  body  of  a  State, 
has  assumed  an  authority  not  belonging  to  it,  and  by  violating  the  Constitu- 
tion, has  rendered  void  its  attempt  at  legislation.  In  the  case  of  an  act  of 
Congress,  which  expresses  the  sense  of  the  members  of  a  co-ordinate  depart- 
ment of  the  government,  as  much  bound  by  their  oath  of  office  as  vie  are  to 
respect  that  Constitution,  and  wliose  duty  it  is,  as  much  an  it  is  ours,  to  be 
careful  that  no  statute  is  passed  in  violatioft  of  it,  the  incompatibility  of  the 
act  nith  the  Constitution  should  he  so  clear  as  to  leave  little  reason  for 
doulit,  before  we  pronounce  it  to  be  invalid. 

Unable  to  see  this  incompatibihty,  either  in  the  act  of  Congress  or  in  the 
provision  of  the  constitution  of  Aiissouri,  upon  which  this  court  has  just 
passed,  but  entertaining  a  strong  conviction  that  both  were  within  the  com- 
petency of  the  bodies  which  enacted  them,  it  seems  to  me  an  occasion  which 
demands  that  my  dissent  from  the  judgment  of  the  court,  and  the  reasons 
for  that  dissent,  should  be  placed  on  its  records. 

In  the  comments  which  I  have  to  make  upon  these  cases,  I  shall  speak  of 
principles  equally  applicable  to  both,  although  I  shall  refer  more  directly  to 
tliat  which  involves  the  oath  required  of  attorneys  by  the  act  of  Congress, 
reserving  for  the  dose  some  remarks  more  especially  applicable  to  the  oath 
prescribed  by  the  constitution  of  the  Slate  of  Missouri. 

The  Constitution  of  the  United  States  makes  ample  provision  for  the  es- 
tablishment of  courts  of  justice  to  administer  her  laws,  and  to  ])rotect  and 
enforce  the  rights  of  her  citizens.  Article  III.,  Section  1,  of  that  iustronient 
Bays  that  "the  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  such  inferior  courts  as  the  Congress  may,  from  time  to 
time,  ordain  and  establish."  Section  8  of  Article  I,  closes  its  enumeration 
of  the  powers  conferred  on  Congress  by  the  broad  declaration  that  it  shall 
have  authority  "to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other  powers  vested  by 
the  Constitution  in  the  government  of  the  United  States,  or  in  any  depart- 
ment thereof" 

Under  these  provisions.  Congress  has  ordained  and  established  circuit 
courts,  district  courts,  and  territorial  courts ;  and  has,  by  various  statutes, 
fixed  the  number  of  the  judges  of  the  Supreme  Court.  It  has  limited  and 
defined  the  jurisdiction  of  all  these,  and  determined  the  salaries  of  the  judges 
who  hold  them.  It  has  provided  for  their  necessary  oificers,  as  marshals, 
clerks,  prosecuting  attorneys,  baiiifts,  commissioners,  and  jurors.  And  by 
the  act  of  1789,  commonly  called  the  Judiciary  Act,  passed  by  the  first  Con- 
gress assembled  under  the  Constitution,  it  is  among  other  things  enacted, 
that  "  in  ell  the  courts  of  the  United  States  the  parties  may  plead  and  man- 
age their  causes  personally  ;  or  by  the  assistance  of  such  counsel  or  attorneys 
at  law  as,  by  the  rules  of  the  said  couria  respectively,  shall  be  permitted  to 
manage  and  conduct  causes  therein." 

It  is  believed  that  no  civilized  nation  of  modern  times  has  been  without  a 
class  of  men  intimately  connected  with  the  couris,  and  with  the  administra- 
tion of  justice,  called  variously  attorneys,  counsellors,  solicitors,  proctors,  and 
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other  terms  of  similar  import.  The  enactment  which  we  have  just  cited 
recognizes  this  body  of  men,  and  their  utility  in  the  judicial  system  of  the 
United  States,  and  imposes  upon  the  courts  the  duty  of  providing  rules,  by 
which  persons  entitled  to  become  members  of  this  class  may  be  permitted  to 
exercise  the  privilege  of  mana^ng  and  conducting  causes  in  these  courts. 
They  are  as  essential  to  the  successfiil  working  of  the  courts,  as  the  clerks, 
sheriffs,  and  marshals,  and  perhaps  as  the  judges  themselves,  since  no  in- 
stance ia  known  of  a  court  of  law  without  a  bar. 

The  right  to  practise  lavf  in  the  courts  as  a  profession  is  a  privilege  granted 
by  the  law,  under  such  limitations  or  conditions  in  each  State  or  government 
as  the  law-making  power  may  prescribe.  It  is  a  privilege,  and  not  an 
absolute  right.  The  distinction  may  be  illustrated  by  the  difference  between 
the  right  of  a  party  to  a  suit  in  court  to  defend  his  own  cause,  and  the 
right  of  another  to  appear  and  defend  for  him.  The  one,  like  the  right  to 
lile,  liberty,  and  the  pursuit  of  happiness,  is  inalienable.  The  other  is  the 
privilege  conferred  by  law  on  a  person  who  complies  with  the  prescribed 
conditions. 

Every  State  in  the  Union,  and  every  civilized  government,  has  laws  by 
which  tho  right  to  practise  in  its  courts  may  be  granted,  and  makes  that  right 
to  depend  on  the  good  moral  character  and  professional  skill  of  the  party  on 
whom  the  privilege  is  conferred.  This  is  not  only  true  in  reference  to  the 
first  grant  of  license  to  nractiae  law,  but  the  continuance  of  the  right  is  made, 
by  these  laws,  to  depend  upon  the  continued  possession  of  those  qualities. 

Attorneys  are  often  deprived  of  this  right,  upon  evidence  of  bad  moral 
character,  or  specific  acts  of  immorality  or  dishonesty,  which  show  that  they 
no  longer  possess  the  requisite  qualifications. 

All  this  is  done  by  law,  either  statutory  or  common;  and  whether  the  one 
or  the  other,  eqiwUy  the  expression  of  legislative  will,  for  the  common  law 
exists  in  this  country  only  as  it  is  adopted  oi  permitted  by  tlte  legislatures, 

No  reason  is  perceived  why  this  body  of  men,  in  their  important  relations 
to  the  courts  of  the  nation,  are  not  suDJect  to  the  action  of  Congress,  to  the 
same  extent  that  they  are  under  legislative  control  in  the  States,  or  in  any 
other  government;  and  to  the  same  extent  that  the. judges,  clerks,  marshals, 
and  omer  officars  of  ihe  court  are  subject  to  congressional  legislation.  Hav- 
ing the  power  to  establish  the  courts,  to  provide  for  and  regulate  the  practice 
in  those  courts,  to  create  their  officei's,  and  prescribe  their  functions,  can  it  be 
doubted  that  Congress  has  the  full  right  to  prescribe  terms  Ibr  the  admission, 
rejection,  and  expulsion  of  attorneys,  and  for  requiring  of  them  an  oath,  to 
show  whether  they  have  the  proper  qualifications  for  the  discharge  of  their 
duties  ? 

The  act  which  has  just  been  declared  to  be  unconstitutional  ia  nothing 
more  than  a  statute  which  requires  of  all  lawyers  who  ]no])ose  to  practise  in 
the  national  courts,  that  they  shall  take  the  same  oath  which  is  exacted  of 
every  officer  of  the  government,  civil  or  military.  This  oath  has  two  aspects ; 
one  which  looks  to  the  past  conduct  of  the  party,  and  one  to  his  future  con- 
duct; but  both  have  reference  to  his  disposition  to  support  or  to  overturn 
the  government,  in  whose  functions  he  proposes  to  take  part.  In  substance, 
he  is  required  to  swear  that  he  has  not  been  guilty  of  treason  to  that  govern- 
ment in  the  past,  and  that  he  will  hear  faithful  allegiance  to  it  in  the  future. 

That  fidelity  to  the  government  under  which  he  lives,  a  true  and  loyal 
attachment  to  it,  and  a  sincere  desire  ior  its  preservation,  are  among  the 
most  essential  qualifications  which  should  be  required  in  a.  lawyer,  seems  to 
me  to  be  too  clear  for  argument.  The  history  of  the  Anglo-Saxon  race 
shows  that,  for  ages  past,  the  members  of  the  legal  profession  have  been 
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powerful  for  good  or  evil  to  the  government.     Th  j  b      1  e  nature  of 

their  duties,  the  moulders  of  public  sentiment        q  f  government, 

and  are  every  day  engaged  in  aidiDg  in  the  eon  ru  n  and  f  rcement  of 
the  laws.  From  among  their  numbers  are  a  cessa  1  1  d  the  judges 
who  expound  the  laws  and  Ihe  Constitution.     1         ff  nable  senti- 

ments to  spread  here  unchecked,  is  to  permit  th  m  hi   i  the  life  of 

the  nation  depends  to  be  poisoned  at  its  source. 

In  illuatration  of  this  truth,  I  venture  to  affirm,  that  if  all  the  members  of 
the  legal  profession  in  the  States  lately  in  insurrection  had  possessed  the 
qualiBcatiou  of  a  loyal  and  faithful  allegiance  to  the  government,  we  should 
have  been  spared  the  horrors  of  that  rebellion.  If,  then,  this  qualification  he 
so  essential  in  a  lawyer,  it  cannot  be  denied  that  the  statute  under  considera- 
tion was  eminently  calculated  to  secure  that  result. 

The  majority  of  this  court,  however,  do  not  base  their  decisions  on  the 
mere  absence  of  authority  in  Congress,  and  in  the  States,  to  enact  the  laws 
which  are  the  subject  of  consideration,  but  insist  that  the  Constitution  of  the 
United  States  forbids,  in  prohibitory  terms,  the  passage  of  such  laws,  both  to 
the  Congress  and  to  the  States.  The  provisions  of  that  instrument,  relied 
on  to  sustain  this  doctrine,  are  those  which  forbid  Congress  and  the  States, 
respectively,  from  passing  bills  of  attainder  and  ex  post  facto  laws.  It  is  said 
that  the  act  of  Congress,  and  the  provision  of  the  constitution  of  the  State  of 
Missouri  under  review,  are  in  conflict  with  both  these  prohibitions,  and  are 
therefore  void. 

I  will  examine    h     p    po  f  he  two  clauses  of  the 

Constitution,  in  th       d  h   h   h 

1.  In  regard  to  b  11      f      ta    d       I    m 
by  a  court  of  Fed      1  j       di  h    h       (I 

that  term.     We  a       h      f  re         p  II  d  iTe  bills  of  attainder 

passed   hy  the  E       Sh  P    1mm  n      tl       w  1    rn  so  much  of  their 

peculiar  character  wdl        bl  or  sound  conclusion  as 

to  what  was  intend  d      b    p    I  b     d  bj    h    C      ti      on. 

The  word  attainder  is  derived,  by  Sir  Thomas  Tomlina.  in  his  law  dic- 
tionary, from  the  words  aitincta  and  attindura,  and  is  defined  to  be  "  the 
stain  or  corruption  of  the  blood  of  a  criminal  capitally  condemned ;  the  im- 
mediate inse[)arable  consequence  of  the  common  law  on  the  pronouncing  the 
sentence  of  death."  The  effect  of  this  corruption  of  the  blood  was,  that  the 
party  attainted  lost  all  inheritable  quality,  and  could  neither  receive  nor 
transmit  any  property  or  other  rights  by  inheritance. 

This  attainder  or  corruption  of  blood,  as  a  consequence  of  judicial  sentence 
of  death,  continued  to  be  the  law  of  England,  in  ail  cases  of  treason,  to  the 
time  that  our  Constitution  was  Iramed,  and,  for  aught  that  is  known  to  me, 
is  the  law  of  that  country,  on  condemnation  fbr  treason,  at  this  day. 

Bills  of  attainder,  therefore,  or  acts  of  attainder,  as  they  were  called  after 
they  were  passed  into  statutes,  were  laws  which  declared  certain  persons 
attainted,  and  their  blood  corrupted  so  that  it  had  lost  all  heritable  quality. 
Whether  it  declared  other  punishment  or  not,  it  was  an  act  of  attainder  if  it 
declared  this.  This  also  seems  to  have  been  the  main  feature  at  which  the 
authors  of  the  Constitution  were  directing  their  prohibition ;  for  after  having, 
in  Article  I.,  prohibited  the  passage  of  bills  of  attainder,  —  in  section  nine  to 
Congress,  and  in  section  ten  to  the  States,  —  there  still  remained  to  the 
judiciary  the  power  of  declaring  attainders.  Therefore,  to  still  further  guard 
against  this  odious  form  of  punishment,  it  is  provided,  in  section  three  of 
Ailicle  III.,  concerning  the  judicaarj,  that,  while  Congress  shall  have  power  to 
declare  the  punishment  of  treason,  no  attainder  of  treason  shall  work  cor- 
ruption of  blood  or  forfeiture  except  during  the  life  of  the  person  attainted. 
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This,  however,  while  it  was  the  chief,  was  not  the  only  peculiarity  of  bills 
of  attainder  which  was  intended  to  be  included  within  the  conslitutjonal  te- 
Blriclion.  Upon  an  attentive  examination  of  the  distinctive  features  of  this 
kind  of  legislation,  I  think  it  wiU  be  found  that  the  followmg  comprise  those 
essential  dements  of  hills  of  attainder,  in  addition  to  the  one  already  men- 
tioned, whicti  distinguish  them  from  other  legislation,  and  which  made  them 
so  obnoxious  to  the  statesmen  who  organized  our  government ;  — 

1.  They  were  convictions  and  sentences  pronounced  by  the  legislative 
department  of  the  government,  instead  of  the  judicial. 

2.  The  sentence  pronounced  and  the  punishment  infficted  were  determined 
by  no  previous  law  or  fised  rule. 

3.  '1  he  investigation  into  the  guilt  of  the  accused,  if  any  such  were  made, 
was  not  necessarily  or  generally  conducted  in  his  presence,  or  that  of  his 
counsel,  and  no  recognized  rule  of  evidence  governed  the  inquiry.* 

It  is  no  cause  for  wonder  that  men  who  had  just  passed  successfully 
through  a  desperate  struggle  in  behalf  of  civil  liberty  should  feel  a  detesta- 
tion for  legislation  of  which  these  were  the  prominent  features.  The  framers 
of  our  political  system  had  a  full  appreciation  of  the  necessity  of  keeping 
separate  and  distinct  the  primary  departments  of  the  government.  Mr. 
Hamilton,  in  the  seventy-eighth  number  of  the  Federalist,  says  that  he 
agrees  with  the  maxim  of  Montesquieu,  that  "  there  is  no  liberty  if  the  power 
of  judging  be  not  eeparated  from  the  legislative  and  executive  powers." 
Ann  others  of  the  ablest  numbers  of  that  publication  are  devoted  to  the  pur- 
pose of  showing  that  in  our  Constitution  these  powers  are  so  justly  balanced 
and  restrained  that  neither  will  probably  be  able  to  make  much  encroach- 
ment upon  the  others.  Nor  was  it  less  re|)Ugnant  to  their  views  of  the 
security  of  personal  rights,  that  any  person  should  be  condemned  without  a 
hearing,  and  punished  without  a  kw  previously  prescribing  the  nature  and 
extent  of  that  punishment.  They  therefore  struck  boldly  at  all  this  ma- 
chinery of  legislative  despotism,  by  foi'hidding  the  passage  of  bills  of  attain- 
der and  ex  post^aeto  laws,  both  to  Congress  and  to  the  States. 

It  remains  to  mquire  whether,  in  the  act  of  Congress  under  consideration 
{and  the  remarks  apply  with  equal  force  to  the  Missouri  constitution),  there 
is  found  any  one  of  these  features  of  bills  of  attainder ;  and  if  so,  whether 
there  is  sufficient  in  the  act  to  bring  it  fairly  within  the  description  of  that 
class  of  bills. 

It  is  not  claimed  that  the  law  works  a  corruption  of  blood.  It  will,  there- 
fore, be  conceded  at  once,  that  the  act  does  not  contain  this  leading  feature 
of  bills  of  attainder. 

Nor  am  1  capable  of  seeing  that  it  contains  a  conviction  or  sentence  of  any 
designated  person  or  persons.  It  is  said  that  it  is  not  necessary  to  a  bill  of 
attainder  that  the  party  to  be  affected  should  be  named  in  the  act,  and  the 
attainder  of  the  Earl  of  Rildare  and  his  associates  is  referred  to  as  show- 
ing that  the  act  was  aimed  at  a  class.  It  is  very  true  that  hills  of  attainder 
have  been  passed  against  persons  by  some  desonptiou,  when  their  names 
were  unknown.  But  in  such  cases  the  law  leaves  nothing  to  be  done  to  ren- 
der its  operation  effectual,  but  to  identify  those  jjersons.  Their  guilt,  its 
nature,  and  its  punishment,  are  fixed  by  the  statute,  and  only  their  personal 
identity  remains  to  be  made  out.  Such  was  the  case  alluded  to.  The  act 
declared  the  guilt  and  punishment  of  the  Earl  of  Kildare,  and  all  who  were 
associated  with  him  in  his  enterprise,  and  all  that  was  requiied  to  insure 
their  punishment  viss  to  |)rove  that  association. 

If  this  were  not  so,  then  the  act  was  mere  brutuin  fulirten,  and  the  par- 

•  See  Story  on  the 
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ties  other  than  the  earl  could  only  be  punished,  notwithstanding  the  act,  by 
proof  of  their  guilt  before  Borne  competent  tribunal. 

No  person  is  pointed  out  in  the  act  of  Congress,  either  by  name  or  by  de- 
scription, against  whom  it  is  to  operate.  The  oath  ia  only  required  of  those 
who  propose  to  accept  an  office  or  to  practise  law ;  and  as  a  prerequisite  to 
the  exercise  of  the  functions  of  the  lawyer,  or  tlie  ofHcer,  it  is  demanded  of 
all  persona  alike.  It  ifl  said  to  be  directed,  as  a  class,  to  those  alone  who 
were  engaged  in  the  rebellion;  but  this  ia  manifestly  incorrect,  as  the  oath 
is  exacted  alike  from  the  loyal  and  disloyal,  under  the  same  circumstances, 
and  none  are  compelled  to  take  it.  Neither  does  the  act  declare  any  convic- 
tion, either  of  persons  or  classes.  If  so,  who  are  they,  and  of  what  crime 
are  they  declared  to  be  guilty  P  Nor  does  it  pronounce  any  sentence,  or  in- 
flict any  punishment.  If  by  any  possibility  it  can  be  said  to  provide  for  con- 
viction and  sentence,  though  not  found  in  the  act  itself,  it  leaves  the  party 
himself  to  determine  his  own  guilt  or  innocence,  and  pronounce  his  own 
sentence.  It  is  not,  then,  the  act  of  Congress,  but  the  party  interested, 
that  tries  and  condemns.  We  shall  see,  when  we  come  to  the  discussion  of 
this  act  in  its  relation  to  ex  post  facto  laws,  that  it  inflicts  no   punish- 

A  statute,  then,  which  designates  no  criminal,  either  by  name  or  descrip- 
tion, —  which  declares  no  guilt,  pronounces  no  sentence,  and  inflicts  nt 
ishment,  —  can  in  no  sense  be  called  a  bill  of  attainder. 

2.  Passing  now  to  consider  whether  the  statute  is  an  ex  post  facto  law, 
we  find  that  the  meaning  of  that  term,  as  used  in  the  Constitution,  is  a  mat- 
ter which  has  been  frequently  before  this  court,  and  it  has  been  so  well  de- 
fined as  to  leave  no  room  for  controversy.  The  only  doubt  which  can  arise 
is  as  to  the  character  of  the  particular  case  claimed  to  come  within  the  defi- 
nition, and  not  as  to  the  definition  of  the  phrase  itself. 

All  the  cases  agree  that  the  term  is  to  be  applied  to  criminal  causes  alone, 
and  not  to  civil  proceedings.     In  the  language  of  Justice  Story,  in  the  case 
of  Watson  v.  Mercer,*  "  Ex_post  facto  laws  relate  to  penal  and  criminal  pi 
ceedings,  which  impose  punishment  and  forfeiture,  and  not  to  civil  proceed- 
ings, which  affect  private  rights  retrospectively."  f 

The  first  case  on  the  subject  is  that  of  Colder  v.  Bull,  and  it  is  the  one  in 
which  the  doctrine  concernini;  ex  post  faclo  laws  is  most  fully  expounded. 
The  court  divides  all  laws  which  come  within  the  meaning  of  that  clause  of 
the  Constitution  into  four  classes  :  — 

1.  Every  law  that  makes  an  action  done  before  the  passingof  the  law,  and 
which  was  innocent  when  done,  criminal,  and  punishes  such  action. 

2.  Every  law  that  aggravates  a  crime,  or  makes  it  greater  than  it  was 
when  committeiL 

3.  Every  law  that  changes  the  punishment,  and  inflicts  a  greater  punish- 
ment than  the  law  annexed  to  the  crime  when  committed. 

4.  Every  law  that  alters  the  rule  of  evidence,  and  receives  less  or  difler- 
ent  testimony  than  the  law  required  at  the  time  of  the  commission  of  the 
offence  to  convict  the  ofiender. 

Again,  the  court  says,  in  the  same  opinion,  that  "  the  true  distinction  is 
between  em  post  facto  laws  and  retrospective  laws,"  and  proceeds  to  show 
that,  however  unjust  the  latter  may  be,  they  are  not  prohibited  by  the  Con- 
stitution, while  the  former  are. 

This  exposition  of  the  nature  of  ex  post  facto  iaws  has  never  been  de- 


;  Sattttke  r.  Mattheaiion 


ab,Google 


nied,  nor  has  any  court  or  any  eommenlator  on  the  Constitution  added  to 
the  classes  of  lawa  here  set  forth,  as  coining  within  tliat  clause  of  the  organic 
law.  In  looking  carefully  at  these  four  classes  of  laws,  two  things  Btrike 
the  mind  as  common  to  them  all ;  — 

1.  That  they  contemplate  the  trial  of  some  person  charged  with  aa 
offence. 

2.  That  they  contemplate  a  punishment  of  the  person  found  guilty  of  such 
offence. 

Now,  it  seems  to  me  impossible  to  show  that  the  law  in  question  contem- 
plates either  the  trial  of  a  person  for  an  offence  committed  before  its  pas- 
sage, or  the  punishment  of  any  person  for  such  an  offence.  It  is  true  that 
the  act  requiring  an  oath  provides  a  penalty  for  falsely  taking  iL  But  this 
provision  is  prospective,  as  no  one  is  supposed  to  take  the  oath  until  after 
the  passage  of  the  law.  This  prospective  penalty  is  the  only  thing  in  the 
law  which  partakes  of  a  criminal  character.  It  is  in  all  other  respects  a  civil 
proceeding.  It  is  simply  an  oath  of  office,  and  it  is  required  of  all  ofEee- 
holders  ahke.  Aa  far  as  I  am  informed,  this  is  the  Rrst  time  in  the  history 
of  jurisprudence  that  taking  an  oath  of  office  lias  been  called  a  criminal  pro- 
ceeding. If  it  is  not  a  criminal  proceeding,  then,  by  all  tlie  authorities,  it  is 
not  on  expo»i_/ac(o  law. 

No  tried  of  any  person  is  contemplated  by  the  act  for  any  past  offence. 
Nor  is  any  party  supposed  to  be  charged  viitix  any  offence  in  tne  only  pro- 
ceeding which  the  law  provides. 

A  person  proposing  to  appear  in  the  court  as  an  attorney  is  asked  to  take 
a  certain  oath.  There  is  no  charge  made  against  him  that  he  has  been  guilty 
of  any  of  the  crimes  mentioned  in  that  oath.  There  is  no  prosecution. 
There  is  not  even  an  implication  of  guilt  by  reason  of  tendering  him  the 
oath,  for  it  is  required  of  the  man  who  has  lost  everything  in  defence  of  the 
government,  and  whose  loyalty  is  written  in  the  honorable  scars  which  cover 
his  body,  the  same  aa  of  the  guiltiest  traitor  in  the  land.  Hia  refusal  to  lake 
the  oath  subjects  him  to  no  prosecution.  His  tailing  it  clears  him  of  no 
guilt,  and  acquits  him  of  no  charge. 

Where,  then,  is  this  ex  post  facto  law  which  tries  and  punishes  a  man  for 
B  crime  committed  before  it  was  passed  ?  It  can  only  be  round  in  those  elas- 
tic rules  of  construction  which  cramp  the  powers  of  the  Federal  government 
when  they  are  to  be  exercised  in  certain  directions,  and  enlarge  them  when 
they  are  to  he  exercised  in  others.  No  more  striking  example  of  this  could 
be  given  than  the  cases  before  us,  in  one  of  which  the  Constitution  of  the 
United  States  is  held  to  confer  no  power  on  Congress  to  prevent  traitors 
practising  in  her  courts,  while  in  tlie  other  it  is  held  to  confer  power  on  this 
court  to  nullifya  provision  of  the  constitution  of  the  State  of  Missouri,  relat- 
ing to  a  qualification  required  of  ministers  of  religion. 

But  the  fatal  vice  in  tne  reasoning  of  the  majority  is  in  the  meaning  which 
they  attach  to  the  word  punishment,  in  its  application  to  this  law,  and  in 
its  relation  to  the  definitions  which  have  been  given  of  the  phrase  ex  post 
facto  laws. 

Webster's  second  definition  of  the  word  "  puirish  "  is  this ;  "  In  a  loose 
aense,  to  afflict  with  punishment,  &c.,  with  a  view  to  amendment,  to  chas- 
ten." Aitd  it  is  in  this  loose  sense  that  the  word  is  used  by  tliis  court,  as 
synonymous  with  chastisement,  correction,  loss,  or  suffering  to  the  party 
supposed  to  be  punished,  and  not  in  the  legal  sense,  which  signifies  a  pen- 
ally  inflicted  for  the  commission  of  crime. 

And  so,  in  this  sense,  it  is  said  that  whereas  persons  who  had  been  guilty 
of  the  offences  mentioned  in  the  oath  were,  by  the  lawa  then  in  force,  only 
liable  to  be  punished  with  death  and  confiscation  of  all  their  property,  they 
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are  bv  a  law  passed  since  these  offonees  were  committed,  mnde  liable  to  the 
enormous  adtlitional  puniBhrnenl  of  being  deprived  of  the  right  to  practise 

The  law  in  question  does  not  in  reality  deprive  a  person  guilty  of  the  acts 
therein  described  of  any  right  which  he  poaseaaed  before ;  for  it  ia  equally 
sound  law,  as  it  in  the  dictate  of  good  sense,  that  a  person  who,  in  the  lan- 
guage of  the  act,  has  voluntarily  borne  arms  against  the  government  of  the 
United  States  while  a  citizen  thereof,  or  who  has  voluntarily  given  aid,  com- 
fort, counsel,  or  encouregement  to  persona  engaged  in  armed  hostility  to 
the  government,  has,  by  doing  tbose  things,  forfeited  his  right  to  appear  in 
her  courts  and  take  part  in  the  administration  of  her  laws.  Such  a  person 
has  exhibited  a  trait  of  character  which,  without  the  aid  of  the  law  in  ques- 
tion, authorizes  the  court  to  declare  him  unfit  to  practise  before  it,  and  to 
strike  hia  name  from  the  roll  of  its  attorneys  if  it  be  found  there. 

I  have  already  shown  that  this  act  provides  for  no  indictment  or  other 
charge,  that  it  contemplates  and  admits  of  no  trial,  and  I  now  proceed  to 
show  that  even  if  the  right  of  the  court  to  prevent  an  attorney,  guilty  of  the 
acta  mentioned,  from  appearing  in  its  forum,  depended  upon  the  statute,  that 
still  it  inflicts  no  punishment  m  the  legal  sense  of  that  term. 

"  Puniahment,"  says  Mr.  Wharton  in  his  Law  Lexicon,  ■'  is  the  penalty 
for  transgressing  the  laws;  "  and  this  is,  perhaps,  as  comprehensive  and  at 
the  same  time  as  accurate  a  definition  as  can  be  given.  Now,  what  law  is 
it  whose  transgression  is  ]>unished  in  the  base  before  us?  None  is  referred 
to  in  the  act,  and  there  is  nothing  on  its  face  to  show  that  it  was  intended  as 
an  additional  puniahment  for  any  offence  described  in  any  other  act.  A  part 
of  the  matters  of  which  the  applicant  is  required  to  purge  himself  on.  oath 
may  amount  to  treason,  hut  surely  there  could  be  no  intention  or  desire  to 
inflict  this  snmll  additional  punishment  for  a  crime  whose  penalty  already 
was  deatli  and  confiscation  of  property. 

In  fact  the  word  punishment  is  used  by  the  court  in  a  sense  which  would 
make  a  great  number  of  laws,  partaking  in  no  sense  of  a  criminal  character, 
laws  for  puniahment,  and  therefore  ex  post  facto. 

A  law,  for  instance,  which  increased  the  facility  for  detecting  frauds  by 
compelling  a  party  to  a  civil  proceeding  to  disclose  his  tranaactiona  under 
oath  would  result  in  hia  punishment  in  this  sense,  if  it  compelled  him  to  nay 
an  honest  debt  which  could  not  be  coerced  from  him  before.  But  this  law 
comes  clearly  within  the  class  described  by  this  court  in  Watson  v.  Mercer, 
as  civil  proceedings  which  affect  private  rights  retrospectively. 

Again,  let  us  suppose  that  several  persons  afEicted  witli  a  form  of  insanity 
heretofore  deemed  harmless,  shall  be  found  all  at  once  to  be  dangerous  to 
the  lives  of  persons  with  whom  they  associate.  The  State,  therefore,  passes 
a  law  that  all  persons  ao  affected  shall  he  kept  in  close  confinement  until 
their  recovery  ia  assured.  Here  is  a  case  of  punishment  in  the  sense  used 
by  the  court  for  a  matter  existing  before  the  passage  of  the  law.  Is  it  an 
ex  post  facto  law  ?  And,  if  not,  in  what  does  it  differ  from  one  P  Just  in 
the  same  manner  that  the  act  of  Congress  does,  namely,  that  the  proceeding 
is  civil,  and  not  criminal,  and  that  the  imprisonment  in  the  one  case  and  the 
prohibition  to  practise  law  in  the  other  are  not  punishments  in  the  legal 
meaning  of  that  term. 

The  civil  law  maxim,  "Nemo  debet  bis  vexari  pro  una  et  eadam  causa," 
has  been  long  ainoe  adopted  into  the  common  law  as  a])plicable  both  to  civil 
and  criminal  proceedings,  and  one  of  the  amendments  of  the  Constitution 
incorporates  this  principle  into  that  instrument  so  far  as  punishment  affects 
life  or  limb.  It  results  from  this  rule  that  no  man  can  be  twice  lawfully 
punished  for  the  same  otfence.    We  have  already  seen  that  the  acts  of  which 
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the  par^  ia  required  to  purge  himself  on  oath  constitute  the  crime  of  trea- 
son. Now,  if  the  judgment  of  the  court  in  the  cnsea  before  us,  instead  of 
permittic^  the  parties  to  appear  without  taking  the  oath,  had  been  the  other 
way,  here  would  have  been  the  case  of  a  person  who,  on  the  reasoning  of  the 
majoiitf,  is  punished  by  the  judgment  of  this  court  for  the  same  acts  which 
constitute  the  crime  of  treason. 

Yet,  if  the  applicant  here  should  afterwards  be  indicted  for  treason  on 
account  of  these  same  acts,  no  one  will  pretend  that  the  proceedings  here 
could  be  successfully  pleaded  in  bar  of  that  indictment.  But  why  notp 
Simply  because  there  is  here  neither  trial  nor  punishment  within  the  legal 
ineening  of  the<ie  terms. 

I  maintain  that  the  purpose  of  the  act  of  Congress  was  to  require  loyalty 
as  a  qualiBcation  of  all  who  practise  law  in  the  national  courts.  The  ma- 
jority say  that  the  purpose  was  to  impose  a  punishment  for  past  acts  of  dis- 
loyalty. 

In  pressing  this  argument  it  is  contended  by  the  raajoiitv  that  no  requne- 
ment  can  be  justly  said  to  be  a  qualification  which  if.  not  attaMiahle  by 
all,  and  that  to  demand  a  qualification  not   attainable  b}  all  1%  a  punish- 

The  Constitution  of  the  United  States  provides  as  a  qualification  for  the 
offices  of  President  and  Vice-President  that  the  person  elected  must  be  a 
Dative-horn  citizen.  Is  this  a  puiiishment  to  all  those  naturalized  citizeiio 
who  can  never  attain  that  qualification?  The  constitutions  of  nearly  all  the 
States  require  as  a  qualificatiou  for  voting  that  the  voter  shall  he  a  while 
male  cidzen.     Is  this  a  punishment  for  all  the  blacks,  who  can  never  become 

Again,  it  was  a  qualifjcation  required  by  some  of  the  State  constitutions, 
for  the  office  of  judge,  that  the  person  should  not  he  over  sixty  years  of  age. 
To  a  very  large  number  of  the  ablest  lawyers  in  any  State  this  is  a  qualifi- 
cation to  which  they  can  never  attain,  for  every  year  removes  them  farther 
away  from  the  designated  age.     Is  it  a  punishment  P 

The  distinguished  commentator  on  American  law,  and  chancellor  of  the 
State  of  New  York,  was  deprived  of  that  office  by  this  provision  of  the  con- 
stitution of  that  State  ;  and  be  was  thus,  in  the  midst  of  his  useful  lies.'',  not 
only  turned  out  of  office,  but  he  was  forever  disquaiifisd  from  holding  it 
again,  by  a  law  passed  after  be  had  accepted  the  office. 

This  is  a  much  stronger  case  than  that  of  a  disloyal  attorney  forbid  bylaw 
to  practise  in  the  ooucls ;  yet  no  one  ever  thought  the  law  was  ac  post  facto 
in  the  sense  of  the  Constitution  of  the  United  States. 

Illustrations  of  this  kind  could  be  multiplied  indefinitely,  hut  they  are  un- 

The  history  of  the  time  when  this  statute  was  passed,  —  the  darkest  hour 
of  our  great  struggle,  —  the  necessity  for  its  existence,  the  humane  charac- 
ter of  the  President  who  signed  the  bill,  and  the  face  of  the  law  itself,  all 
show  that  it  was  purely  a  qualification,  exacted  in  self-defence,  of  all  who 
took  part  in  admitustering  the  government  in  any  of  its  departments,  and 
that  it  was  not  passed  for  the  purpose  of  inflicting  punishment,  however 
merited,  for  past  ofiences. 

I  think  I  iiave  now  shown  that  the  statute  in  question  is  within  the  legis- 
lative power  of  Congress  in  its  control  over  the  courts  and  their  officers,  and 
that  it  was  not  void  as  being  either  a  bill  of  attainder  or  an  ex  post  facto  law. 

If  I  am  right  on  the  questions  of  qualification  and  punishment,  that  dis- 
cussion disposes  also  of  the  proposition,  that  the  pardon  of  the  President 
relieves  the  party  accepting  it  of  the  necessity  of  taking  the  oath,  even  if  the 
law  he  valid. 
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I  am  willing  to  concede  that  the  presidential  pardon  relieves  the  party 
from  all  the  penalties,  or,  in  other  words,  from  all  the  punishment,  whicli  the 
law  inflicted  for  his  ofTence.  But  it  relieves  him  from  nothing  more.  If  the 
oath  required  as  a  condition  to  practising  law  is  not  a  punishment,  as  I  think. 
I  have  shown  it  is  not,  then  the  pardon  of  the  President  has  no  effect  in  re- 
leasing him  from  the  requirement  to  take  it.  If  it  is  a  qualification  which 
Congress  had  a  right  to  prescribe  as  necessary  to  an  attorney,  then  the 
President  cannot,  hy  pardon  or  otherwise,  dispense  with  the  law  requiring 
such  qualificatiou. 

This  is  not  only  the  plain  rule  as  hetween  the  legislative 
departments  of  the  government,  but  it  is  the  declaration  of  c 
The  man  who,  by  counterfeiting,  by  theft,  hy  murder,  or  by  treason,  is  ren- 
dered unfit  to  oKercise  the  functions  of  an  attorney  or  counsellor  at  law,  may 
be  saved  by  the  executive  pardon  from  the  penitentiary  or  the  gallows,  hut 
is  not  thereby  restored  to  the  qualifications  which  are  essential  to  admission 
to  the  bar.  No  doubt  it  will  be  found  that  very  many  persons  among  those 
who  cannot  take  this  oath,  deserve  to  he  relieved  from  the  prohibition  of  the 
law ;  but  this  in  no  wise  depends  upon  the  act  of  the  President  in  giving  or 
refusing  a  pardon.  It  remains  to  the  legislative  power  alone  to  prescribe 
under  what  curcuma tances  this  relief  shall  be  extended. 

In  regard  to  the  case  of  Cummings  v.  The  State  of  Missouri,  allusions 
haye  been  made,  in  the  course  of  argument,  to  the  sanctity  of  the  ministerial 
office,  and  to  the  inviolabihty  of  religious  freedom  in  this  country. 

But  no  attempt  has  been  made  to  show  that  the  Constitution  of  the  United 
States  interposes  any  such  protection  between  the  State  governments  and 
their  own  citizens,  tfor  can  anything  of  this  kind  he  shown.  The  Federal 
Conatilution  contains  but  two  provisions  on  this  subject.  One  of  these  for- 
bids Congress  to  make  any  law  respecting  the  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof.  The  other  is,  that  no  religious  test 
sliall  ever  be  required  as  a  qualification  to  any  office  or  public  trust  under 
the  United  States. 

No  restraint  is  placed  by  that  instrument  on  the  action  of  the  States  ;  but 
on  the  contrary,  in  the  language  of  Story,*  "  the  whole  power  over  the  sub- 
ject of  religion  is  left  excluaivelyt  o  the  State  governments,  to  be  acted 
upon  according  to  their  own  sense  of  justice  and  the  State  constitutions." 

If  there  ever  was  a  case  calling  upon  this  court  to  exercise  all  the  power 
on  this  subject  which  properly  belongs  to  it,  it  was  the  case  of  the  Rev.  B. 
Fermoli. 

An  ordinance  of  the  first  municipality  of  the  city  of  New  Orleans  imposed 
a  penalty  on  any  priest  who  should  officiate  at  any  funeral,  in  any  other 
church  than  the  obituary  chapel.  Mr.  Permoli,  a  Catholic  priest,  performed 
the  funeral  services  of  his  church  over  the  body  of  one  of  his  parishioners, 
enclosed  in  a  cofSn,  in  the  Roman  Catholic  Church  of  St,  Augustine.  For 
this  he  was  fined,  and  relying  upon  the  vague  idea  advanced  here,  that  the 
Federal  Constitution  protected  him  in  the  exercise  of  his  holy  functions,  he 
brought  the  case  to  this  court. 

But  hard  as  that  case  was,  the  court  replied  to  him  in  the  following  lan- 
guage ;  "  The  Constitution  [of  the  United  States]  makes  no  provision  for 
protecting  the  citizens  of  the  respective  States  in  their  religious  liberties  i 
this  is  left  to  the  State  constitutions  and  laws ;  nor  is  there  any  inhibition 
imposed  by  the  Constitution  of  the  United  States  in  this  respect  on  the 
States."  j-     Mr.  Permoli's  writ  of  error  was,  therefore,  dismissed  for  want  of 
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In  that  case  an  ordinance  of  a  mere  local  corporation  forbade  a  priest,  loyal 
to  his  government,  from  performing  what  he  believed  to  be  the  necessary 
ritea  of  his  church  over  the  body  of  his  departed  friend.  This  court  said  if 
conld  give  him  no  relief. 

In  this  case  the  constitution  of  the  State  of  Missouri,  the  fundamental 
law  of  the  people  of  that  State,  adopted  by  their  popular  vote,  declares  that 
no  priest  of  any  church  shall  exercise  his  ministerial  functions,  unless  he  wilt 
show,  by  his  own  oath,  that  he  has  borne  a  true  allegiance  to  iiis  govern- 
ment. This  court  now  holds  this  constitutional  provision  void,  on  the 
ground  that  the  Federal  Constitution  forbids  it.  I  leave  the  two  cases  to 
speak  fur  themselves. 

In  the  dieouBBion  of  these  cases  I  have  said  nothing,  on  the  one  band,  of 
the  great  evils  inflicted  on  the  country  by  the  voluntary  action  of  many  of 
those  persons  affected  hv  the  laws  under  consideration  ;  nor,  on  the  other 
hand,  of  the  hardships  wnich  they  are  now  suffering,  much  more  as  a  conse- 
quence of  that  action  than  of  any  laws  which  Congress  can  possibly  frame. 
But  I  have  endeavored  to  bring  to  the  esamination  of  the  grave  questions 
of  ^constitutional  law  involved  in  this  inquiry  those  principles  alone  which 
are  calculated  to  assist  in  determining  what  the  law  is,  rather  than  what,  in 
my  private  judgment,  it  ought  to  be. 


The  State  of  Mississippi  v.  Johnsos,  4  Wallace,  S,  C.  Rep.  497. 

The  Chief  Justice  deUvered  the  opinion  of  the  court. 

A  motion  was  made,  some  days  since,  in  behalf  of  the  State  of  Missis- 
sippi, for  leave  to  file  a  bill  in  the  name  of  the  State,  praj-ing  this  court 
perpetually  to  enjoin  and  restrain  Andrew  Johnson,  President  of  the  United 
States,  and  E.  O.  C.  Ord,  general  commanding  in  the  District  of  Mississippi 
and  Arkansas,  from  executing,  or  in  any  manner  carrying  out,  certain  acts 
of  Congress  therein  named. 

The  acts  referred  to  are  those  of  March  3  and  March  23,  1867,  com- 
monly known  as  the  Reconstruction  Acts. 

The  Attorney  General  objected  to  the  leave  asked  for,  upon  the  ground 
that  no  bill  winch  makes  a  President  a  defendant,  and  seeks  an  injunction 
against  him  to  restrain  the  performance  of  his  duties  as  President,  should 
he  allowed  to  be  filed  in  this  court. 

This  point  has  been  fully  argued,  and  we  will  now  dispose  of  it. 

We  shall  limit  our  inquiry  to  the  question  presented  by  the  objection, 
without  expressing  any  opinion  on  the  broader  issues  discussed  in  argument, 
whether,  in  any  case,  the  President  of  the  United  States  may  be  required, 
hy  the  process  of  this  court,  to  perform  a  purely  ministerial  act  under  a 
positive  law,  or  may  be  held  amenable,  in  any  case,  otherwise  than  by  im- 
peachment for  crime. 

The  single  point  which  requires  consideration  is  this ;  Can  the  President 
be  restrained  by  injunction  from  carrying  into  effect  an  act  of  Congress 
alleged  to  be  unconstitutional? 

It  is  assumed  by  the  counsel  for  the  State  of  Mississippi,  that  the  Presi- 
dent, in  the  execution  of  the  Reconstruction  Acts,  is  required  to  perform  a 
mere  ministerial  duty.  In  this  assumption  there  is,  we  think,  a  confounding 
of  the  terms  ministerial  and  esecotive,  which  are  by  no  means  equivalent  in 

of  which  may,  in  proper  cases,  be 
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required  of  ihe.head  of  a  department,  bv  judicial  process,  is  one  in  reapect 
to  which  nothing  is  left  to  discretion.  It  is  a  simple,  definite  duty,  arising 
under  conditions  admitted  or  proved  to  exist,  and  imposed  by  law. 

The  case  of  Marbury  v.  Madison,  Secretart/  of  State,"  furnishes  an  illus- 
tration. A  citizen  had  been  nominated,  confirmed,  and  apijointed  a  justice 
of  the  peace  far  the  District  of  Columbia,  and  his  commission  had  been 
made  out,  signed,  and  sealed.  Nothbg  remained  to  be  done  except  de- 
livery, and  the  duty  of  delivery  was  imposed  by  law  on  the  Secretary  of 
State.  It  was  held  that  the  performance  of  this  duty  might  be  enforced  by 
mandamiis  issuing  from  a  court  having  jurisdiction. 

So,  in  the  case  of  Kendall,  Postmaster  General,  v.  Stockton  <6  Sto}ceis,\  an 
act  of  Congress  had  directed  the  Postmaster  General  to  credit  Stockton  & 
Stokes  with  such  sums  as  the  Solicitor  of  the  Treasury  should  find  due  to 
them;  and  that  officer  refused  to  credit  them  with  certain  sums,  so  found 
due.  It  was  held  that  the  crediting  of  this  money  was  a  mere  ministerial 
duty,  the  performance  of  which  might  be  judicially  enforced. 

In  each  of  these  cases  nothing  was  left  to  discretion.  There  was  no  room 
for  the  esercise  of  judgment.  The  law  required  the  performance  of  a  single 
specific  act;  and  that  performance,  it  was  held,  might  be  required  by 

Very  diflerent  is  the  duty  of  the  President  in  the  exercise  of  the  power  to 
see  that  the  laws  are  faithfully  executed,  and  among  these  laws  the  acts 
named  in  the  bill.  By  the  first  of  these  acts  he  is  required  to  assign  gen- 
erals to  command  in  the  sevei'al  military  districts,  and  to  detail  aulficient 
military  force  to  enable  such  officei's  to  discharge  their  duties  under  the  law. 
By  the  supplementary  act,  other  duties  are  imposed  on  the  several  com- 
manding generals,  and  these  duties  must  necessarily  be  performed  under 
the  supervision  of  the  President  as  commander-in-chief  The  duty  thus 
imposed  on  the  President  is  in  no  just  sense  ministerial.  It  is  purely 
executive  and  political. 

An  attempt  on  the  part  of  the  judicial  department  of  the  government  to 
enforce  the  performance  of  such  duties  by  the  President  might  be  justly 
cliaracterized,  in  the  language  of  Chiei  Justice  Marshall,  as  "  an  absurd  and 
excessive  extravagance." 

It  is  true  that  in  the  instance  before  us  the  interposition  of  the  court  is 
not  sought  to  enforce  action  by  the  Executive  under  constitutional  legisla- 
tion, but  to  restrain  such  action  nndei  legislation  lUeged  to  be  unconstitu- 
tional. But  we  are  unable  to  perceive  that  this  circumstance  takes  the  case 
out  of  the  general  principles  which  foibid  judicial  interfeienoe  with  the 
exercise  of  Executive  discretion. 

It  was  admitted  in  the  argument  that  the  application  now  made  to  us  ia 
without  a  precedent ;  and  this  is  of  much  w^ght  against  it 

Had  it  been  supposed  at  the  bar  that  this  couit  nould,  in  any  case,  in- 
terpose, by  injunction,  to  prevent  the  execution  of  an  unconstitutional  act 
of  Congress,  it  can  hardly  be  doubted  that  applications  with  that  object 
would  have  been  heretofore  addressed  to  it. 

Occasions  have  not  been  wanting. 

The  constitutionality  of  the  act  for  the  annexation  of  lexis  was  vehe- 
mently denied.  It  made  important  and  permanent  changes  m  the  lelativo 
importance  of  States  and  sections,  and  was  by  manj  supposed  to  be  preg- 
nant with  disastrous  results  to  lai'ge  interests  in  paAioulai  States  But  no 
one  seems  to  have  thought  of  an  application  for  an  injunction  agamst  the 
of  the  act  by  the  President. 
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And  yet  it  is  dliBcult  to  perceive  upon  what  principle  the  application  now 
before  us  can  be  allowed,  and  similar  applications  in  that  and  other  cases 
have  been  denied. 

The  fact  that  no  such  application  was  ever  before  raade  in  any  case  indi- 
cates the  general  judgment  of  the  profession  that  no  such  appKcation  should 
be  entertained. 

It  will  hardly  be  contended  that  Congress  can  interpose,  in  any  case,  to 
restrain  the  enactment  of  an  unconstitutional  law;  and  yet  how  can  the 
right  to  judicial  interposition  to  prevent  such  an  ensctment,  when  the  pur- 
pose is  evident  and  the  execution  of  that  purpose  certain,  be  distinguished,  in 
principle,  from  the  right  to  such  interposition  against  the  execution  of  such 
a  law  by  the  President  ? 

The  Congress  is  the  legislative  department  of  the  government ;  the 
President  is  the  executive  department.  Neither  can  be  restrained  in  its 
action  by  the  judicial  department ;  though  the  acts  of  both,  when  performed, 
are,  in  proper  cases,  subject  to  its  cognizance. 

The  impropriety  of  such  interference  will  be  cleaily  seen  upon  considera- 
tion of  its  possible  consequences. 

Suppose  the  hill  filed  and  the  injunction  prayed  for  allowed.  If  ths 
President  refuse  obedience,  it  ia  needless  to  observe  that  the  court  ia  with- 
out power  to  enforce  its  process.  If,  on  the  other  hand,  the  President 
complies  with  the  order  of  the  court  and  refuses  to  execute  the  acts  of 
Congress,  is  it  not  clear  that  a  collision  may  occur  between  the  executive 
and  legislative  departments  of  the  government  P  May  not  the  House  of 
Bepresentatives  impeuch  the  President  for  such  refusal?  And  in  that  case 
co^d  this  court  interfere,  in  behalf  of  the  President,  thus  endangered  by 
compliance  with  its  mandate,  and  restrain  by  injunction  the  Senate  of  the 
United  States  from  sitting  as  a  court  of  impeachment?  Would  the  strange 
spectacle  be  offered  to  the  public  world  of  an  attempt  by  this  court  to  aiTest 
proceedings  in  that  court? 

These  questions  answer  themselves. 

It  is  true  that  a  State  may  file  an  original  bill  in  this  court.  And  it  may 
be  true,  in  some  cases,  that  such  a  bill  may  be  filed  against  the  United 
States.  But  we  are  fully  satisfied  that  this  court  has  no Jurisdicrion  of  a 
bill  to  enjoin  the  President  in  the  performance  of  his  official  duties,  and 
that  no  such  bill  ought  to  be  received  by  us. 

It  has  been  suggested  that  the  bill  contains  a  prayer  that,  if  the  relief 
sought  cannot  be  had  against  Andrew  Johnson,  as  President,  it  may  be 
granted  against  Andrew  Johnson  as  a  citizen  of  Tennessee.  But  it  is  plain 
that  relief  as  against  the  execution  of  an  act  of  Congress  by  Andrew  John- 
son, is  relief  against  its  execution  by  the  President.  A  bill  praying  an 
injunction  against  the  execution  of  an  act  of  Congress  by  the  incumbent  of 
the  presidential  office  cannot  be  received,  whether  it  describes  him  as  Presi- 
dent or  as  a  citizen  of  a  State. 

The  motion  for  leave  to  file  the  bill  is,  therefore,  denied. 
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1'hb  Petbrhoff,  5  Wallace,  60.  (1866.) 
Political  status  of  persons  residing  in  rebel  States  during  the  war. 
Two  other  questions  remain  to  be  disposed  of.  The  first  of  these  relates 
to  the  political  status  of  Eedgate,  one  of  the  owners  of  the  cargo.  It  was 
insisted,  in  the  argutnent  for  the  government,  that  this  person  was  an 
enemy,  and  that  the  merchandise  owned  by  him  was  liable  to  capture  and 
confiscation  as  enemy's  property. 

It  appears  that  he  was  by  birth  an  Enn;lishinan  ;  that  be  became  a  citi- 
7en  of  the  United  States ;  that  he  resided  in  Texas  at  the  outbreak  of  the 
rebellion ;  made  his  escape ;  became  a  resident  of  Matamoras ;  had  been 
engaged  in  trade  there,  not  wholly  confined,  probably,  to  Mexico  t  and  was 
on  his  return  from  England  with  a  large  quantity  of  goods,  only  a  small 

fiart  of  which,  however,  was  hia  own  property,  with  the  intention  of  estab- 
ishing  a  mercantile  house  in  that  place. 

It  has  been  held,  by  this  court,  that  persons  residing  in  tlie  rebel  States 
at  any  time  during  the  civil  war,  must  be  considered  as  enemies,  during 
such  residence,  witiiout  regard  to  their  personal  sentiments  or  dispositions.* 
B  rs  ul  U  o 


_  at  we  see  no  sufficient  ground  for  distingui^ing  that  por- 

of  the  cargo  owned  by  him,  as  to  destination,  from  any  other  portion. 


The  Gray  Jacket,  5  Wallace,  369.    (1867.) 
This  was  a  case  of  maritime  capture  of  a  vessel  and  cargo,  Beizvd  Jlagrcmle 
delicto,  while   running  the   blockade  then  de  la  ed   aga'n  t     ur  southern 
coast.     The  court  aay,  — 

The  liability  of  the  property  is  irrespective  of  he  status  don  idlii,  guilt 
or  innocence  of  the  owner.  If  it  come  from  enemy  e  o  y  t  bears  the 
impress  of  enem^  property.  If  it  belong  to  a  oyal  c  zen  of  he  country 
of  the  captors,  it  is,  neverthelesB,  as  much  bab  e  o  co  dem  ation  as  if 
owned  by  a  citizen  or  subject  of  the  Hostile  coun  ry  o  by  the  hostile  gov- 
ernment itself.  The  only  qualification  of  these  ules  s,  hat  where,  upon 
the  breaking  out  of  hostihties,  or  as  soon  after  as  possible,  the  owner 
escapes  with  such  property  as  he  can  take  with  him,  or  in  good  faith  thus 
early  removes  his  property,  with  the  view  of  putting  it  beyond  the  dominion 
of  the  hostile  power,  the  property  in  such  cases  is  exempt  from  the  liability 
which  would  otherwise  attend  it.  Such,  with  this  limitation,  is  the  settled 
law  of  this  and  of  ail  other  prize  courts. 

•  PriieCaBes,  2  Black.  886, 687,988;  2Ke  Cefmie,  aWallaoe,  l»8;  itri.  Mexandtr'a  CoC- 
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The  William  Bagalet,  5  Wallace,  402^09.  (1868.) 
The  steamer  and  cargo  were  captured  as  prize  of  war  on  the  I8th  day 
of  July,  1863 ;  and  having  heea  duly  libelled  and  prosecuted  as  such,  in  the 
District  Court  on  the  17th  day  of  August  following,  they  were  both  con- 
demned as  forfeited  to  the  United  States.  Monition  was  duly  puhlished, 
but  no  one  appeared  as  claimant,  either  for  the  steamer  or  cargo.  Direc- 
tions of  the  decree  of  condemnation  were,  that  the  steamer  and  cargo,  after 
ten  days'  public  notice,  should  be  sold  by  the  marshal,  and  that  the  pro- 
ceeds of  the  sale  should  he  deposited  in  the  registry  of  the  court,  for  distri- 
bution according  to  law.  Return  of  the  marshal  shows  that  the  notice  was 
duly  given,  and  that  the  sale  was  made  as  directed  by  the  decree.  Pro- 
ceeds of  the  sale  were  paid  to  the  marshal,  but  before  the  amount  was  actu- 
ally deposited  in  the  registry  of  the  court  the  appellant  filed  his  petition  of 
intervention,  claiming  one  sixth  of  the  proceeds,  upon  the  ground  that  be 
waa  the  true  and  lawful  owner  of  one  sixth  part  of  the  vessel  and  cargo. 
Allegationa  of  the  petition  of  intervention  were,  in  substance  and  effect,  aa 
follows :  — 

1.  That  the  petitioner  was,  and  for  many  years  had  been,  a  citizen  of 
the  State  of  Indiana;  that  at  the  breaking  out  of  the  rebellion  he  was  a 
member  of  the  firm  of  Cox,  Brainard  &  Co.,  at  Mobile,  Alabama  )  that  the 
partners  of  the  firm,  as  such,  were  the  sole  owners  of  the  steamer  and  cargo  i 
and  that  he  had  never  parted  with  his  share,  or  in  any  way  transferred  his 
interest  in  the  partnership. 

2.  That  the  steamer,  after  the  rebellion  broke  out,  to  the  time  of  the 
capture,  was  contiunally  in  the  waters  of  the  rebellious  States,  and  under 
the  control  and  management  of  those  engaged  in  the  rebellion,  which  ren- 
dered it  impracticable  and  unlawful  for  him  to  proceed  to  the  place  where 
the  steamer  was,  or  to  exercise  any  control  over  the  steamer,  or  any  part  of 
the  partnership  property. 

3.  That  he  was,  and  always  bad  been,  a  true  and  loyal  citizen  ;  that  he 
had  never  given  any  aid,  encouragement,  or  assistance  to  the  rebellion,  and 
that  he  had  no  connection  with,  or  knowledge  of,  the  unlawful  voyage  of  the 
steamer,  on  account  of  which  she  was  condemned  as  lawfol  prize. 

4.  That  some  court  of  the  Confederate  States,  so  called,  at  some  time  in 
the  year  1862,  had  condemned  and  confiscated  his  interest  in  the  partner- 
ship j  but  he  averred  that  the  decree  was  wholly  nugatory  and  void,  and  that 
his  interest  in  the  sifiamer  and  cargo  had  never  been  extinguished  or  de- 
stroyed. 

Basing  his  claim  upon  these  allegations  of  fact,  he  prayed  that  he  might 
be  paid,  out  of  the  proceeds  of  the  sale,  one  sixth  of  the  amount  required  to 
be  paid  into  the  registn'  of  the  court. 

Exceptions  were  filed  to  the  petition  of  intervention,  hut  they  were  over- 
ruled by  the  court,  and  the  District  Attorney  appeared  and  admitted  that 
all  the  facts  therein  alleged  were  true.  Parties  were  heard  as  upon  an 
agreed  statement,  and  the  District  Court  entered  a  decree  that  the  interven- 
tion and  claim  of  the  petitioner  be  rejected  and  dismissed  with  costs.  Ap- 
peal was  taken  by  the  intervenor  from  that  decree,  and  he  now  seeks  to  re- 
verse it,  upon  the  ground  that  he,  as  owner  of  one  sixth  part  of  the  steamer 
and  caigo,  is  entitled  to  one  sixth  of  the  proceeds  of  the  sale. 

1.  Captors  contend  that  the  steamer  and  cargo  were  both  rightfully  con- 
demned as  enemy  property,  and  also  for  breach  of  blockade.  Appellant 
denies  the  entire  proposition  aa  respects  his  interest  in  the  captured  proper- 
ty, and  insists  that  the  one  sixth  of  the  same  belonging  to  him  cannot 
properly  be  condemned  on  either  ground,  because  be  was  never  domiciled  in 
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the  rebellious  States,  and  because  he  never  employed  the  property,  either 
octuolly  or  constructively,  in  any  illegal  trade  with  the  enemy,  or  in  any 
attempt  to  break  the  blockade. 

The  projected  voyage  of  the  steamer  was  from  Mobile  to  Havana,  and  the 
master  testifies  that  she  sailed  under  the  Confederate  flag.  Proofs  show  that 
she  left  her  anchorage  in  the  night  time,  and  that  she  was  captured,  as 
alleged  in  the  Hbel,  after  a  brisk  chase  by  several  of  our  blockadmg  squad- 
ron, more  than  two  hundred  miles  from  the  port  of  departure.  When  cap- 
lured,  she  had  on  board  a  permanent  register,  issued  at  Mobile  under  Con- 
federate authority,  and  which  described  ner  owners  as  trustees  of  a  certain 
association,  and  citizens  of  the  Confederate  States. 

The  testimony  of  the  master  showed  that  the  cargo,  which  consisted  of  seven 
hundred  bales  of  cotton,  three  thousand  two  hundred  staves,  and  one  hun- 
dred and  twenty-five  barrels  of  turpentine,  was  consigned  to  parties  in 
Havana,  and  that  the  shipment  was  for  the  benefit  of  owners  residing  at  the 
home  port.  Except  an  informal  manifest,  the  steamer  had  no  papers  on 
board  relating  to  the  cargo,  and  the  master  testified  that  she  carried  none 
for  the  consignee,  "for  fear  of  being  captured."  He  was  appointed  by  the 
trustees,  and  be  also  testified  that  his  mslructions  were  to  elude  the  block- 
ading vessels  if  possible,  but  not  to  resist  in  case  he  was  unable  to  escape. 
The  ship's  company  consisted  of  thirty  men,  and  all  the  officers  and  crew, 
with  one  exception,  were  citizens  of  the  enemy  country.  Direct  admission  is 
made  by  the  master,  in  hia  testimony,  that  he  stole  out  of  the  harbor,  and 
that  the  steamer  and  cargo  were  captured  for  breach  of  blockade.  Such  an 
admission  was  hardly  necessary  to  establish  the  charge,  as  every  fact  and 
circumstance  in  the  case  tended  t«  the  same  conclusion.  Five  sistha  of  the 
steamer  and  cargo  were  confessedly  enemy  property,  and  the  whole  adven- 
ture was  projected  and  prosecuted  for  the  benefit  of  resident  enemy  owners. 
None  of  these  facts  are  controverted  by  the  appellant ;  but  he  insists  that, 
inasmuch  as  he  was  domiciled  in  a  loyd  State,  and  had  no  connection  with 
the  adventure  or  the  voyage,  his  interest  caimot  properly  be  held  liable  to 
capture. 

2.  War  necessarily  interferes  with  the  pursuits  of  pommerce  and  naviga- 
tion, as  the  belligerent  parties  have  a  right,  under  the  laws  of  nations,  to 
raake  prize  of  the  ships,  goods,  and  effects  of  each  other  upon  the  high  seas. 
Property  of  the  enemy,  if  at  sea,  may  be  captured  as  priue  of  war ;  but  the 
property  of  a  friend  cannot  be  lawfully  captured,  provided  he  observes  his 
neutrality.  Public  war,  duly  declared  or  recognized  as  such  by  the  war- 
making  power,  imports  a  prohibition  by  the  sovereign,  to  the  subjects  or 
citizens,  of  all  commercial  intercourse  and  correspondence  with  eitizens  or 
persons  domiciled  in  the  enemy  country.*  Neutral  friends,  or  even  citizens, 
who  remain  in  the  enemy  country  after  the  declaration  of  war,  have  im- 
pressed upon  them  so  much  of  the  character  of  enemies,  that  trading  with 
them  becomes  illegal,  and  all  property  so  acquired  is  liable  to  confiseation.t 

Part  owners  of  ships  are  seldom  partners,  in  the  commercial  sense,  because 
no  one  can  become  the  partner  of  another  without  his  consent,  and  because, 
if  they  acquire  title  by  purchase,  they  usually  buy  distinct  shares,  at  different 
times  and  under  different  conveyances ;  and  even  when  they  are  the  build- 
ers, they  usually  make  separate  contributions  for  the  purpose.  Generally 
speaking,  they  are  only  tenants  in  common;  but  the  steamer,  in  this  case, 
belonged  to  Uie  partnership,  and  throughout  the  rebellion,  to  the  time  of 

»  Jecker  v.  M</iUgomeri/,  13  Howard,  408. 

t  The  Hoop,  IBobiaeon,  VX,;  Monlaeblan  on  Shipping,  473 ;  Tkt  ltapia,SCtaach,  155; 
Potti  V.  hell,  8  Term,  581 ;  Wlieatflii'g  InlenialioiiBi  Law,  by  Lawrence,  547. 


ab,Google 


APPENDIX.  585 

p  w  11  d       d   managed   by   the   partners    in    the    enemy 

E  wh  h  p  w  s  of  a  ship  are  tenants  in  common,  the  major 
pp  master  and  control  the  ship,  unless  they  ha^e 

d    h  h    b      greeing  in  the  choice   oi   a  ship's  husband  aa 

m  g  t 

Am  h  w  am  cases,  if  no  ship's  husband   has  been  ap- 

p  ll         rf  p  e^ent  the  majority   from    employing  the  ship 

Bg  h     w  11  uty  without  first  entering  into  stipulation  to 

b      ft  b    k  p        p      the  (alue  of  their  shares      But  the  cUssen ting 

w  h  b        o  part  of  the  expenses  of  the  voyage  objected 

d  d  p       of  the  profits. 

S    h         h   g  touching  the  employment  and  control  of  ships ; 

b  th  g  ee  in  the  choice  of  a  managing  owner,  or  the 

mg  m  g  admiralty,  the  majority  in  interest  control  the 

mp      m  h         p       d  appoint  the  master.  J     Tenants  in  common  of 

hi  11    h        w     respective  shares,  but  where  the  ship  belongs 

p  p  p  may  sell  the  whole  ship.  § 

3.  Pioclamalion  of  blockade  was  made  by  the  President  on  the  nineteenth 
day  of  April,  1861,  and  on  the  thirteenth  day  of  July,  in  the  same  year,  Con- 
gress passed  a  law  authorizing  the  President  to  interdict,  by  proclamation, 
all  trade. and  intercourse  between  the  inhabitants  of  the  States  in  insurrec- 
tion and  the  rest  of  the  United  States.  ||  The  protiaion  of  the  sixth  section 
of  the  act  is,  that  after  fifteea  days  from  the  issuing  of  such  proclamation,  any 
ship  or  vessel  belonging  in  whole  or  part  to  any  citizen  or  inhabitant  of  a 
State  or  part  of  a  State,  whose  inhabitants  shall  be  so  declared  to  be  in  insur- 
rection, if  found  at  sea  or  in  the  port  of  any  loyal  State,  may  be  forfeited. 
Reference  is  made  to  those  provisions,  as  showing  that  out  citizens  were 
duly  notified  that  Congress,  as  well  as  the  President,  had  recognized  the 
undeniable  fact  that  civil  war  existed  between  the  constitutional  government 
and  the  Confederate  States ;  and  that  seasonable  notice  was  given  to  all 
whose  interests  could  be  affected,  and  that  ample  opportunity  and  every 
facility  were  extended  to  them,  which  could  properly  be  granted,  to  enable 
them  to  withdraw  their  effects  from  the  States  in  rebellion,  or  to  dispose  of 
such  interests  as  in  the  nature  of  things  could  not  be  removed. 

Open  war  had  existed  between  the  belligerents  for  more  than  two  years 
before  the  capture  in  this  case  was  made,  and  yet  there  is  not  the  slightest 
evidence  in  the  record  that  the  appellant  ever  attempted,  or  manifested  any 
desire,  to  withdraw  his  effects  in  the  partnership,  or  to  dispose  of  his  inter- 
est in  the  steamer.  The  effect  of  the  war  was  to  dissolve  the  partnership, 
and  the  history  of  that  period  furnishes  plenary  evidence  that  ample  time 
was  afforded, 'to  every  loyal  citizen  desiring  to  improve  it,  to  withdraw  all 
such  effects  and  dispose  of  all  such  interests.  "  Partnershij)  with  a  for- 
eigner," Buys  Maclachlan,  "is  dissolved  by  the  same  event  which  makes  him 
an  alien  enemy ; "  and  Judge  Story  says,  that  "  there  is,  in  such  cases,  an 
utter  incompatibility,  created  by  operation  of  law,  between  the  partners,  as 
to  their  respective  rights,  duties,  and  obligations,  both  publio  and  private, 

•  Helme  r.  Smith,  7  BJngbam,  709. 

t  Smitb'B  Mercantile  tdw,  Sth  ed.  107. 

t  Monde  and  Pollock  on  Sliippins,  07,  72. 

§  3  Kenl'B  Com.  IJta  ed.  IM;  Wrigkt  v.  Hunter,  1  Eaat.  20;  Lambv.  Bumnt,  12Maaa.  Si. 

il  12  Sta,t.  at  Large,  1253,  287. 
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and  therefore  that  a  dissolution  must  necessarily  result  therefrom,  indepen- 
dent of  the  will  or  acts  of  the  parties."  • 

Executory  contracts  with  an  alien  enemy,  or  even  with  a  neutral  if  they 
cannot  be  performed  except  in  the  way  of  commercial  intercourse  with  the 
enemy,  are  ipsofacio  dissolved  by  the  declaration  of  war,  which  operates  to 
that  end,  and  for  that  purpose  with  a  force  equivalent  to  that  of  an  act  of 
Congress.! 

The  duty  of  a  citizen  when  war  hreaks  out,  if  it  he  a  foreign  war,  and  he  is 
abroad,  is  to  return  without  delay ;  and  if  it  he  a  civil  war,  and  he  is  a  resi- 
dent in  the  rebellious  section,  he  should  leave  it  as  soon  as  practicable,  and 
adhere  to  the  regular  established  government.  Domicile,  in  the  law  of 
prize,  becomes  an  important  consideration,  because  every  person  is  to  be 
considered  in  such  proceedings  as  belonging  to  that  country  where  he  has 
his  domicile,  whatever  may  be  hie  native  or  adopted  country.  J 

4.  Personal  property,  except  such  as  is  the  produce  of  the  hostile  soil,  fol- 
lows, as  a  general  i-uie,  the  rights  of  the  proprietor ;  but  if  it  is  suffered  to 
remain  in  the  hostile  country  after  war  breaks  out,  it  becomes  impi'essed 
with  the  national  character  of  the  belligerent  where  it  is  situated.  Promp- 
titude is  therefore  justly  required  of  citizens  resident  in  the  enemy  country, 
or  having  personal  property  there,  in  changing  their  domidle,  severing  those 
business  relations,  or  disposing  of  their  effects,  as  matter  of  duty  to  their  own 
government,  and  as  tending  to  weaken  the  enemy. 

The  presumption  of  the  law  of  nations  is  against  one  who  lingers  in  the 
enemy's  country,  and  if  he  continues  there  for  much  length  of  time,  without 
satisfactory  explanations,  he  is  liable  to  be  considered  as  remorant,  or  guilty 
of  culpable  delay,  and  an  enemy.  § 

Ships  purchased  from  an  enemy  by  such  persons,  though  claimed  to  be 
neutral,  are  for  the  same  reasons  liable  to  condemnation,  unless  the  delay  of 
the  purchaser  in  changing  his  domicile  is  fully  and  satisfactorily  explained. 
Omiasion  of  the  appellant  to  dispose  of  his  interest  in  the  steamer,  and  his 
failure  to  withdraw  his  efTects  from  the  rebellious  State,  are  attempted  to 
be  explained  and  justified,  because  the  same  were,  as  alleged  in  the  petition, 
confiscated  during  the  rebellion,  under  the  authority  of  the  rebel  govern- 
ment- More  than  a  year,  however,  had  elapsed,  after  the  proclamation  of 
blockade  was  issued,  before  any  such  pretended  confiscation  took  place. 
Members  of  a  commercial  firm  domiciled  in  the  enemy  country,  whether 
citizens  or  neutrals,  after  having  been  guilty  of  such  delay  in  disposing  of 
their  interests  or  in  withdrawing  their  effects,  cannot,  when  the  property  so 
domiciled  and  ao  suffered  to  remain  is  captured  as  prize  of  war,  turn  round 
and  defeat  the  rights  of  the  captors,  by  proving  that  their  own  domicile  was 
that  of  a  friend,  or  that  they  had  no  connection  with  the  illegal  voyage. 

Property  suffered  so  to  remain  has  impressed  upon  it  the  character  of 
enemy  property,  and  may  be  condemned  as  such  or  lor  breach  of  blockade. 
Prize  courts  usually  apply  these  rules  where  the  partnership  effects  of  eili- 
Kens  or  neutrals  is  suffered  to  remain  in  the  enemy  country,  under  the  con- 
trol and  management  of  the  other  partners,  who  are  enemies.  But  there 
are  other  rules  applicable  to  ships  owned  under  Buch  ch'cumstances  which 
must  not  he  overlooked  in  this  case. 

•  Mfldflchlan on  Shipping,  1?6;  Story  on Fartoeraiiip,  §316;  ariswoid\.  IFadtUngton, 


aclHChlBn  on  SUppiDS,  480;  Thd  Ocean,  6  Sobiueon,  91;  1^  Fentta,  8  Cranch,  £78. 
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Matjram  v.  Insurance  Company,  6  Wallace,  14.     (1867-8.) 
The  chief  point  in  this  case  is  well  stated  by  Mr.  Wallace,  the  eicellent 
Beporter  of  the  Supreme  Court,  thus :  — 

"  A  taking  of  a  vessel  by  the  naval  forces  of  a  now  extinct  rebellious  con- 
federation, whose  authority  was  unlawful,  and  whose  proceedings  in  over- 
throwing the  former  government  were  wholly  illegal  and  void,  and  winch 
confederation  has  never  been  recognized  as  one  of  the  femily  of  nations,  ia  a 
'  capture '  within  the  meaning  of  a  warranty  on  a  policy  of  insurance  having 
a  marginal  wairanty,  '  Free  from  loss  or  expense  by  capture '  —  if  such  re- 
bellious confederation  was  at  the  time  sufficiently  in  possession  of  the  attii- 
buCes  of  government  to  be  regarded  as  in  fact  the  ruling  or  supreme  power 
of  the  country  over  which  its  pretended  jurisdiction  extended,  and  if  ^t  had 
been  subatantially,  though  informally,  treated  as  a  belligerent  by  our  gov- 
ernment. Accordingly,  a  seizure  by  a  vessel  of  the  late  so-called  Conllde- 
rate  States  of  America,  for  their  benefit,  was  a  capture  within  the  terms  of 
such  a  warranty." 

The  court  say,  — 

The  Constitution  of  the  United  States,  which  is  the  fuadameutal  law  of 
each  and  all  of  them,  not  only  afforded  no  countenance  or  authority  for  these 
proceedings  (the  organization  of  a  rebel  confederacy),  but  thev  were  in  every 

Sart  of  them  in  express  disregard  and  riolation  of  it.  Still  it  cannot  be 
enied  but  that,  by  use  of  these  unlawful  and  unconstitutional  means,  a 
government  in  fact  was  erected  greater  in  territory  than  many  of  the  old 
governmentB  of  Europe,  complete  in  the  organization  of  all  its  parts,  con- 
taining within  its  limits  more  than  eleven  millions  of  people,  and  of  sufficient 
resources  in  men  and  money  to  carry  on  a  civil  war  of  unexampled  dimen- 
sions, and  during  all  which  time  the  exercise  of  many  belligerent  rights  were 
either  conceded  to  it,  or  were  acquiesced  in  by  the  supreme  government,  such 
as  the  treatment  of  captives,  both  on  land  and  sea,  as  prisoners  of  war  i  the 
exchange  of  prisoners ;  their  vessels  captured  recogni/ed  as  prizes  of  war, 
and  dealt  with  accordingly  j  their  property  seized  on  land  referred  to  the 
judicial  tribunal  for  adjudication ;  then:  ports  blockaded,  and  the  blockade 
maintained  by  a  suitable  force,  and  duly  notified  to  neutid  powers,  the  same 
as  in  open  and  public  war.  We  do  not  inquire  whether  these  were  rights 
conceded  to  the  enemy  by  the  laws  of  war  among  civilized  nations,  or  were 
dictated  by  humanity  to  mitigate  the  vindictive  passions  growing  out  of  a 
civil  conflict.  We  refer  to  the  conduct  of  the  war  as  a  matter  of  fact,  for  the 
purjjose  of  showing  that  the  so-called  Confederate  States  were  in  the  pos- 
session of  many  of  the  highest  attributes  of  government,  sufficiently  so  to  be 
regarded  as  iu  possession  of  the  country ;  and  hence  captures  under  its  com- 
mission were  among  those  excepted  out  of  the  policy  by  the  warranty  of  the 
insured.  We  could  greatly  extend  the  opinion  upon  this  branch  of  the 
case,  by  considerations  in  support  of  the  above  view ;  hut  the  question  has 
undergone  very  learned  and  able  examinations  in  several  of  the  State 
courts  deservedly  of  the  highest  eminence,  and  which  have  arrived  at  the 
same  conclusion,  and  to  which  we  refer  as  rendering  further  e 
unnecessary.' 

Chief  Justice  and  Swayne,  J.,  dissenting. 
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State  of  Georgia  v.  Stanton,  6  Wallace,  63. 

In  this  case  the  counsel  for  the  State  of  Georgia  said,  — 

The  Attorney  General  quite  understates  the  effects  of  these  Reconstruction 
Acts.  Their  actual  effect  is  to  restrain  at  once  the  holding  of  any  election 
within  the  State  for  any  oflioers  of  the  present  State  government  by  any  of 
the  State  authorities ;  to  direct  all  future  elections  in  the  State  to  be  held 
under  the  direction  of,  and  by  officers  appointed  by,  the  military  commander ; 
and  that  all  persons  of  certain  claEses  described  shall  be  the  electors  per- 
mitted to  vote  at  Buch  election.  It  is,  therefore,  an  immediate  paralysis  of 
all  the  power  and  authority  of  the  State  government  by  military  force;  a 
plain  setting  aside  of  the  present  State  government,  and  depriving  it  of  the 
necessary  means  of  continuing  its  existence.  It  is  substituting  in  its  place 
a  new  government,  created  under  a  new  constitution,  and  elected  by  a  new 
and  independent  class  of  electors. 

What  IS  the  effect  of  this  upon  the  State  government  and  upon  the  State 
now  existing?  The  same,  just,  as  if  in  the  case  of  a  private  corporation 
(which  could  only  keep  up  its  existence  by  regular  periodical  elections  by 
its  stockholders),  —  the  persons  having  an  interest  in  it,  the  owners  of  ita 
franchise,  and  the  right  to  perpetuate  it,  were  forbidden  to  vote,  deprived 
of  the  right,  —  or  a  large  number  of  them  were  so  forbidden  and  deprived ; 
and  a  mass  of  persons,  naving  no  right  whatever,  were  introduced.  This  is 
a  direct  attack  u])on  the  constitution  of  the  corporation  in  the  ease  sup- 
posed ;  a  direct  attack  upon  the  constitution  and  fundamental  law  of  the 
State  in  the  case  before  the  court. 

To  grant  an  injunction  in  such  a  case  is  manifestly  within  the  jiirisdiction 
of  equity.* 

The  grievance  of  which  Georgia  complains  is  analogous;  a  proceeding  to 
divest  her  of  her  legally  and  constitutionally  established  and  guaranteed 
existence  as  a  body  politic  and  a  member  of  the  Union. 

To  explain.  By  the  fundamental  law  of  Georgia,  as  we  know,  its  cor.- 
etituent  body  is,  and  always  has  been,  composed  of  the  "  free  white  male 
citizens  of  the  State,  of  the  age  of  twenty-one  years,  who  have  paid  all  taxes 
which  may  have  been  required  of  them,  and  which  they  have  had  an  oppor- 
tunity of  paying  agreeably  to  law  for  the  year  preceding  the  election,  being 
citizens  of  the  United  States,  and  having  resided  six  months  either  in  the 
district  or  county,  and  two  years  within  the  State."  t 

A  State  is  a  complete  body  of  free  persons  united  together  for  their  com- 
mon benefit,  to  enjoy  peaceably  what  is  their  own,  and  to  do  justice  to 
others.  It  is  an  artificial  person.  It  has  its  affau'a  and  its  interests.  It 
has  its  rules.  It  has  its  rights,]:  A  republican  State,  in  every  political, 
legal,  constitutional,  and  judicial  sense,  as  well  under  the  law  of  nations  as 
the  laws  and  usages  of  the  motier  country,  is  composed  of  those  persons 
who,  according  to  its  existing  constitution  or  fundamental  law,  are  the 
constituent  body.  All  other  persons  within  its  territory,  or  socially  belong- 
ing to  its  people,  as  a  human  society,  are  subject  to  its  laws,  and  may  justly 
claim  its  protection;  but  they  are  not,  in  contemplation  of  law,  any  portion 
of  the  body  politic  known  and  recognized  as  the  State.     On  principle  it 

•  Ward  V.  The  SocieiK  of  Attorneys,  1  Collyer'a  New  Cases  in  Cbsnoerj,  370]  Saap- 
aon  V.  Westminster  Palace  Hotel  Company,  8  Clark  {Houee  of  Lord'a  Cubl-b,,  717 ;  Dod<je 
v.  Wooiley,  13  Howard,  S41. 
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m  b  quite  clear  that  the  body  politic  is  composed  of  those  who  by  the 
fii  1  n  tal  law  are  the  source  of  all  political  power,  or  official  or  govern- 
n  1  uihovity.  Dorr's  revolutionary  government  in  Rhode  Island  was  an 
a  mp  d  departure  from  it.*  In  that  case  the  precise  thing  was  done  by 
D  and  his  adherents  which  these  acts  in  the  present  instance  seek  to 
pe      m 

There  was  a  State  government  in  the  hands  of  a  portion  of  the  peo])le  of 
that  State,  constituting  its  whole  electoral  body.  Dorr  was  of  opinion, 
and  his  adherents  supported  him  in  it,  that  a  greater  number  of  electors 
ought  to  he  admitted ;  and  he  thereupon  undertook,  by  spontaneous  meet- 
ing, to  erect  an  independent  State  government.  He  failed  in  so  doing.  The 
court  decided  that  it  was  no  government,  but  that  the  original  chartered 
government  which  there  existed  was  the  legitimate  and  lawful  governnient, 
and  consequently  Dorr  failed.  The  same  reasons  would  lead  to  the  over- 
throw of  these  acts  of  Congress,  The  State  has  a  right  to  maintain  its 
constitution  or  political  association  j  and  it  is  its  duty  to  do  what  may  he 
necessary  lo  preserve  that  association ;  and  no  external  power  has  a  right 
to  interfere  with  or  disturb  it-t  In  Rhode  Island  v.  Massachusetts, %  this 
com't  says,  that  "  the  members  of  the  American  family  [meaning  the  States] 
possess  ample  means  of  defence  under  the  Constitution,  which  we  hope  ages 
to  come  will  verify."  What  means  of  defence  under  the  Constitution  ia 
possessed  by  Georgia,  if  this  suit  cannot  be  maintained? 

The  change  proposed  by  the  two  acts  of  Congress  in  question  is  fnnda- 
m       1     d       1     Ih  pip    tio" — whites  —  ofthecon- 

stu        hdy       d         Idh        fm  gs  members  of  the  State.     It 

V    I      1     h  h  h  dy        members  thereof,  a  multiude 

of     d    d    I  —     g        —  I  d  by  the  fundamental  law  of  Georgia 

to  p  li     il   1    w  Th     S    te  be  Africanized.     This  will 

wk  1  fh  tigbd  politic,  and  the  creation  of  a 

nwdi  ddjd        bdypl  take  its  place  and  enjoy  its 

rgh         dpprt        Sh  h  lib    formed,  not  by  the  free  will 

o  f  G  h  pi  by   I  e  assent  or  acquiescence  of 

h  ggm  mg  bb    external  force.     Instead  of 

k    (    g    h    g  gai  bl  brow  of  its  government  by 

fo     g  d  dm  „        ,   h         destroying  that  very  govern- 

ment by  force.  Should  this  be  done,  and  the  magistracy  of  the  new  State 
be  placed  in  possession,  the  very  recognition  of  them  by  the  Congiess  and 
President,  who  thus  set  them  up,  would  he  a  conclusive  determination,  as 
between  such  new  government  and  the  State  government  now  existing. 
This  court  would  be,  then,  bound  to  recognize  the  latter  as  lawful. 5  Inde- 
pendently of  this  principle,  the  forced  acquiescence  of  the  people,  under  the 
pressure  of  mihtary  power,  would  soon  work  a  virtual  extinction  of  the  ex- 
isting political  society.  Each  aspect  of  the  case  shows  that  the  impending 
evil  will  produce  consequences  fatal  to  the  continuance  of  the  present  State, 
and,  consequently,  that  the  injury  would  be  irreparable. 

The  court  say,  — 

The  distinction  (between  political  and  judicial  matters)  results  from  the 
organization  of  the  government  into  three  great  departments,  executive, 
legislative,   and  judicial,  and  from  the  assignment  and  limitation  of  the 

1,  cliap.  2,  §  le;  Id.  book  2,  cbnp.  4,  SS7. 
■15. 
^ordea,  7  Howard,  1. 
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590  APPENDIX. 

powers  of  each  by  the  Conatitutiozi.  The  judicial  power  is  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  aa  CongreaB  may  ordain  and 
establiBh ;  the  political  power  of  the  government  in  the  other  two  depart- 
ments. The  distinctiDn  between  jndjcial  and  political  power  is  so  generally 
acknowledged,  in  the  jurisprudence  hoth  of  England  and  of  this  country, 
that  we  need  do  no  more  than  refer  to  some  of  the  authorities  on  the  sub- 
ject.    They  are  all  in'One  direction. 

Nabob  of  Carnatic  v.  The  East  India  Convpanil,  1  Veaey,  Jr.,  375-393. 
S.  C.  2  Id.  56-60. 

Penn  v.  Lord  Baltimore,  1  Vesey,  446-7. 

New  York  y.  Connecticat,  4  Dallas,  i-6. 

The  Cherokee  Nation  v.  Qeorgia,  5  Peters,  1,  20,  29,  30,  51,  75. 

The  State  of  Rhode  Island  v.  The  State  of  Massachusetts,  12  lb.  657, 
733,  734,  737,  738. 

By  the  second  section  of  the  third  article  of  the  Conetitution,  "  the  ju- 
dicial power  extends  to  all  cases  in  law  and  equity  arising  under  the  Consti- 
tution, the  laws  of  the  United  States,  &c.,  and,  as  applicable  to  the  case  in 
hand,  to  controversies  between  a  State  and  citizens  of  another  State,"  — 
which  controversies,  under  the  Judiciary  Act,  may  be  brought,  in  the 
first  instance,  before  this  court  in  the  esercise  of  its  original  jurisdiction  ; 
and  we  agree,  that  the  bill  filed  presents  a  case  which,  if  it  be  the  subject 
of  judicial  cognizance,  would,  in  form,  come  under  a  familiar  head  of  equity 
jurisdiction,  that  is,  jurisdiction  to  grant  an  injunction  to  restrain  a  party 
from  a  wron^  or  injury  to  the  rights  of  another,  when  the  danger,  actual  or 
threatened,  la  irreparable,  or  the  remedy  at  law  inadequate ;  but  according 
to  the  course  of  proceeding  under  this  head,  in  equity,  in  order  to  entitle 
the  party  to  the  remedy,  a  case  must  be  presented  appropriate  for  the  exer- 
cise of  judicial  power ;  the  rights  in  danger,  as  we  have  seen,  must  be  rights 
of  persons  or  property,  not  merely  political  rights,  which  do  not  belong  to 
the  jurisdiction  of  a  court  either  in  law  or  equity. 

The  remaining  question  on  this  branch  of  our  inquiry  is  whether,  in  view 
of  the  principles  above  stated,  and  which  we  have  endeavored  to  explain,  a 
caee  ia  made  out  in  the  bill  of  which  this  court  can  take  judicial  cognizance. 
In  looking  into  it,  it  will  be  seen  that  we  are  called  upon  to  restrain  the 
defendants,  who  represent  the  executive  authority  of  the  government,  from 
carrying  into  execution  certain  acts  of  Congress,  inasmuch  as  such  execu- 
tion would  annul,  and  totally  aboEsh,  the  existing  State  government  of 
Georgia,  and  establish  another  and  different  one  in  its  place  ;.  in  other 
words,  would  overthrow  and  destroy  the  corporate  existence  of  the  State, 
by  depriving  it  of  all  means  and  instrumentalities  whereby  its  existence 
might,  and  otherwise  would,  be  maintained.  That  these  both,  as  stated  in 
the  body  of  the  bill  and  in  the  prayers  for  relief,  call  for  the  judgment  of 
the  court  upon  political  questions  and  upon  righla  not  of  persons  and  prop- 
erty, but  of  n  political  character,  will  hardly  be  denied.  For  the  rights,  for 
the  protection  of  which  our  authority  is  invoked,  are  the  rights  of  sover- 
eignty of  political  jurisdiction,  of  government,  of  corporate  existence  aa  a 
State,  with  all  its  constitutional  powers  and  privileges.  No  case  of  private 
rights  or  privatfl  property  infringed  or  in  danger  of  actual  or  threatened  in- 
fringement, is  presented  by  the  bill  in  a  judicial  form  lor  the  judgment  of 
the  court. 

Having  arrived  at  the  conclusion  that  this  court,  for  the  reasons  above 
stated,  possess  no  jurisdiction  over  the  subject-matter  presented  in  the  bill 
for  relief,  it  ia  unimportant  to  examine  the  cjuestion  as  it  respects  jurisdic- 
tion over  the  parties  defendants. 
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Heney    p.    Coolidge  v.   Columbus  Guthkie. 

Circuit  Court  of  the  United  States,  Southern  District  of  Ohio,  October 

Term,  1868. 

Swayne,  J.  This  is  an  action  of  trover,  brought  to  reeoycr  the  value  of 
the  cotton  mentioned  in  the  plaintiff's  declaration.  The  defendant  pleaded 
the  general  issue.  The  parties  submitted  the  cause  to  the  Court  —  waiving 
the  intervention  of  a  jury. 

According  to  the  statute  regulating  the  practice  in  such  cases,  "  the  find- 
ing of  the  court  upon  the  facts  —  which  finding  may  be  either  general  or 
special  —  shall  have  the  same  effect  as  the  finding  of  a  jury."  .  ,  . 
"When  the  finding  is  special,  the  review"  (by  the  Supreme  Court  of  the 
United  States)  "  may  extend  to  the  sufficiency  of  the  facts  found  to  support 
the  judgment."  (Act  of  March  3, 1865,  Chap.  86,  Sect.  4,  13  Stat.  501.)  Aa 
this  case  is  an  important  one  in  the  principles  which  it  involves,  it  is  deemed 

Soper  to  find  the  6*t3  specially,  in  order  that  the  decision  of  this  court  may 
reviewed  more  conveniently  by  the  higher  court,  if  such  a  review  shall 
be  desired  by  the  party  against  whom  our  judgment  is  about  to  be  given. 
The  facts  are  accordingly  found  upon  the   evidence  before  us,   as  fol- 

1.  On  the  12th  of  July,  1863,  General  Samuel  E.  Curtis,  commanding  an 
army  of  the  United  States,  took  military  possession  of  the  town  of  Helena, 
in  the  State  of  Arkansas.  That  State  was  then  in  rebellion  against  the 
United  States. 

2.  The  cotton  was  ail  raised  upon  farms  belonging  to  General  Gideon  J. 
Pillow,  who  was,  at  the  time  of  the  seizure  of  the  cotton,  in  the  military 
service  of  the  rebel  government.  The  farms  were  in  the  immediate  vicinity 
of  Helena. 

3.  General  Curtis  ordered  the  cotton  in  controversy  to  be  seized  and 
brought  into  Helena ;  and  it  was  seized  and  brought  there  accordingly.  The 
wagons  conveying  it  were  protected  by  troops  dettdled  for  that  purpose. 

4.  He  sold  and  dehvered  tbe  cotton  to  the  defendant  and  one  WiUiam 
W,  Babcock,  jointly.  There  were  two  sales  —  one  of  two  hundred  bales, 
and  one  of  thirty-six  bales.  Both  sales  were  made  at  Helena,  on  the  26th 
of  July,  1862.  The  agreed  price  was  fourteen  and  a  half  cents  per  pound. 
The  average  weight  of  the  bates  was  four  hundred  pounds. 

5.  Subsequently,  the  defendant,  Gkithrie,  delivered  eighty-two  bales  of 
the  cotton  to  Alfred  Spink,  at  Memphis,  pursuant  to  the  order  of  a  quarter- 
master of  the  army      Spink  paid  Guthrie  fortv-five  dollars  per  bale  for  the 

d  iourteen  bales  more  of  the  cotton  were  taken  by  a 

g     b  d,  as  was  alleged,  for  calking  purposes.     The  residue, 

g  ndred  and  forty  bales,  was  shipped  by  the  defendant  to 

h  N      Y    k,  and  there  sold. 

6    G  alleged,  at  the  time  of  the  seizure  and  sale  of  the  cotton, 

h      hi         1  to  apply  the  proceeds  to  the  support  of  the  starving 

g      uo    1  the  neighborhood  of  his  camp,    A  small  part  of  the 

p  aw  pplied.     He  received  full  payment  for  the  cotton  at  the 

H    never  reported  the  seizure  and  sale  to  the  authorities 
h  to  any  other  public  officer,  and  died  without  having 

h        oceeds  to  any  one. 
7.   lA  hen  the  defendants  bought  the  cotton,  it  had  been  for  several  days 
at  Helena  in  the  military  possession  of  General  Curtis.     It  was  in  a  dam- 
aged  condition.      The   navagation   of  the   Mississippi   was   at   that   time 
attended  with  peril  to  life  and  property.     Babcock  was  killed  at  a  landing 
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twenty  miles  below  Memphis,  by  gueriillas,  on  the  20th  of  October,  1862. 
The  value  of  the  cotton  at  the  time  and  place  of  purchase  was  fourteen  and 
a  half  cents  per  pound  —  what  the  defendant  and  Bahcock  paid  for  it.  The 
whole  quantity  of  the  cotton  purchased  and  received  by  the  defendant  and 
Babcock  was  ninety-four  thousand  four  hundred  pounds.  The  legal  title 
and  ownerahip  of  the  cotton  at  the  time  of  its  seizure  by  General  Curtis  was 
in  the  plaintiff,  Coolidge.  He  was  a  resident  of  Arkansas,  but  was  in  no  wise 
engaged  in  the  rebellion.  All  the  facts  relating  to  the  cotton  were  known 
to  the  defendant  and  Bahcock  when  they  purchased. 

Opinion. 

The  plaintiff  is  entitled  to  recover  unless  the  grounds  of  defence  relied 
upon  by  the  defendant  shall  be  found  sufficient  to  protect  him.  If  liable, 
the  measure  of  his  liability  is  the  value  of  the  entire  amount  of  the  cotton 
which  he  received,  at  fourteen  and  a  half  cents  per  pound,  witli  interest  from 
the  20th  day  of  July,  1862,  the  time  of  the  alleged  conversion.  If  he  was 
then  guilty  of  an  illegal  and  wrongful  act  touchiwg  the  cotton,  his  liability 
was  fixed  at  that  time,  and  the  subsequent  delivery  to  another  of  eighty-two 
hales,  upon  the  order  of  the  quartermaster,  and  the  taking  of  fourteen  bales 
by  the  gunboat,  can  have  no  retroactive  operation,  or  in  any  wise  affect  the 
amount  for  which  he  must  respond.  Where  property  is  torliously  taken, 
every  one  who  receives  it  and  exercises  acts  of  ownership  over  it  is  guilty 
of  a  conversion,  and  is  liable,  for  its  full  value,  without  reference  to  the  lia- 
bility of  others  through  whose  hands  it  may  also  have  passed,  either  before 
or  after  the  conversion  by  the  defendant.  (Williams  &  Cffiapin  v.  Marie, 
11  Wend.,  81.) 

In  the  eye  of  the  law,  the  order  of  the  quaitermaster  and  the  act  of  the 
gunboat  are  immaterial  facts  in  the  ease,  and  may  he  laid  out  of  view. 

Two  defences  are  relied  upon  by  the  defendant,  Guthrie, 

1.  That  this  court  has  no  juidsdiction  of  the  case. 

2.  That  as  soon  as  General  Curtis  acquired  a  firm  possession  of  the  prop- 
erty, by  having  it  conveyed  infra  presiaia,  the  title  of  the  plaintiff  became 
ipso  facto  extinguished,  and  a  complete  title  vested  in  the  Uiiited  States ; 
and  ttiat,  if  the  plaintiff  has  any  rights  left  in  respect  to  the  cotton,  they  must 
he  assessed  against  the  United  States,  and  that  he  has  none  which  can  be 
enforced  against  the  defendant. 

When  the  transaction  occurred  the  rebellion  had  risen  to  the  proportions 
of  a  civil  war,  and  waa  fully  flagrant.  Arkansas  was  enemy's  territory,  and 
all  the  property  there  was  enemy  property.  Cotton  was  an  article  of  foreign 
and  domestic  commerce.  It  was  one  of  the  main  sinews  of  the  power  of  the 
insurgents.  They  reUed  upon  it  for  the  purchase  of  arms  and  other  muni- 
tions of  war,  and  chiefly  to  supply  them  with  financial  means  for  the  prose- 
cution of  the  strife.  Important  belligerent  rights  were  conceded  to  them  by 
the  government  of  the  nation.  Their  soldiers,  when  captured,  were  treated 
as  prisoners  of  war.  They  were  exchanged,  and  not  held  for  treason. 
Their  vessels,  when  captured,  were  dealt  with  by  our  prize  courts.  Their 
ports  were  blockaded,  and  the  blockades  proclaimed  to  neutral  powers,  and 
property  found  on  board  such  vessels,  belonging  to  persons  residing  in  the 
rebel  Stales,  was  uniformly  held  to  be  confiscable  as  enemy  property.  All 
these  things  were  done  as  if  the  war  had  been  a  public  one  with  a  foreign 
power,  (The  Prize  Cases,  2  Black.  6S7 ;  Mrs.  Alexaader'a  Cotton,  2  Wal- 
lace, 417  i  Mauran  v.  Inmrance  Company,  6  Wallace,  1.) 

No  act  of  Congress  had  then  been  passed  which  affects  the  case.  No 
regulations  issued  by  any  department  of  the  government  prior  to  that  time. 
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relating  to  the  subject,  have  heen  brought  to  our  attention.     The  acts  of 
August  6,  1861,  and  of  July  17,  1862,  have  no  apphcatiou. 

General  Curtis  and  hie  army  are  to  be  regarded,  for  the  purposes  of  this 
case,  as  if  prosecuting  hostilities  in  a  foreign  country  with  which  the  United 
States  were  at  war,  and  the  case  ia  to  he  decided  upon  the  principles  of  law 
applicable  in  that  condition  of  things. 

1.  In  respect  to  the  defence  first  mentioned,  the  inquiry  arisBS  whether  it 
should  not  have  heen  presented  hy  a  special  plea,  and  whether  it  can  be 
considered  under  the  general  issue. 

The  question  is  the  same  whether  a  seizure  jure  bdli  be  made  upon  land 
or  water.  The  case  of  Lecaux  v.  Edm  (2  Douglas,  594)  was  of  the  latter 
class.  The  vessel  had  been  restored  and  the  captors  condemned  in  costs 
and  damages  by  a  decree  of  the  Prize  Court.  It  was  held  upon  the  fullest 
coufiideration  that  the  defence  was  admissible  under  the  general  issue.  The 
grounds  of  the  judgment  were,  that  the  oaptm-e  of  the  vessel  and  the  im- 
prisonment of  the  crew  were  not  trespasses  by  the  common  law ;  that  if 
wrongs  had  been  committed,  they  were  triable  only  by  the  law  of  nations, 
and  that  no  municipal  court  had  authority  to  adjudicate  upon  the  subject. 

Such  was  the  unanimous  judgment  of  the  court.  If  there  were  no  tres- 
passes by  the  common  law  there,  a  -multo  forUoH,  there  was  by  the  common 
law,  here,  no  conversion. 

In  Lindo  v.  Bodney  (2  Douglas,  613),  the  point  of  pleading  was  not 
raised,  but  the  same  doctrine  of  the  want  of  jurisdiction  in  the  courts  of 
common  law  was  affirmed  by  Lord  Mansfield  in  a  learned  and  elaborate 
judgment. 

In  Elphinstone  v.  Sedreechund,  the  seizure  was  by  a  military  force  on  land. 
A  judgment  had  been  rendered  by  the  Supreme  Court  of  Bombay,  from 
which  an  appeal  was  taken.  Lord  Tenterden,  delivering  the  opinion  of  the 
Privy  Council,  said, — 

"  We  think  the  character  of  the  transaction  was  that  of  a  hostile  seizure 
made,  if  not  fiaffrante,  yet  nondura  eemante  hello  —  regard  being  had  both 
to  the  time,  the  place,  and  the  person,  and  consequently  that  the  municipal 
court  had  no  jurisdiction  to  adjudge  upon  the  subject;  but  that  if  anything 
was  done  amiss,  recourse  could  only  be  had  to  the  government  for  redress. 
We  shall,  therefore,  recommend  to  his  Majesty  to  reverse  the  judgment." 
(IKnappaP.  C.R.300.) 

I  h  uld  also  be  observed  that  according  to  the  English  law,  which,  in 
th  s  p  t,  is  in  accordance  with  the  principles  of  general  law  and  public 
J  n  p  ud  nee,  no  action  can  he  maintained  in  a  court  of  municipal  law 
aga  n  1  captor  of  booty  or  prize.  If  an  English  naval  commander  seizes 
p  op  a  belonging  to  the  enemy,  which  turns  out  clearly  to  be  British 
p  pe  he  forfeits  his  prize  in  the  Court  of  Admiralty,  and  that  court 
awa  d  le  return  of  it  to  the  party  from  whom  it  was  taken;  but  the  case 
of  Lee  ix  .  Eden  decided  the  question  that  no  British  subject  can  maintain 
an  a  n  against  the  captor."  .  .  .  "In  like  manner  property  taken 
u  de  ol  of  military  authority  falls  under  the  same  rule.  If  property  be 
ak  n  bj  an  officer  under  the  supposition  that  it  is  the  property  of  an  enemy, 
wh  he  of  a  State  or  an  individual,  which  ought  to  be  eoniiscated,  no  mu- 
n  pal  u  t  can  judge  of  the  propriety  or  impropriety  of  the  seizure.  It 
can  be  udged  only  by  the  authority  delegated  by  the  Crown."  (3  Phil. 
In     nati  nal  Law,  192,  Sect.  130.) 

See  also  Alexander  v.  The  Duke  of  Wellington,  2  Russ.  and  M.,  54 ;  The 
Army  of  the  Heccan,  2  Knapp's  P.  C.  B.  106 ;  Nickol  v.  Goodall,  10 
Vesey,  156;  Hill  v.  Reardon,  2  Sim.  &  S.  431  ;  Dudcwork-^.  Tucker,  3 
Taunt    7i   1  Chitt.  General  Practice,  pp.  2,  18,  notes;   Porte  v.   United 
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states,  Dcvereaux's  Rep.  {Court  of  Claima),  HI.  These  aiilhoritiea  are 
decisive  upon  the  subject.  If  the  action  would  not  lie  against  General  Cur- 
tis, obviously  it  will  not  against  his  vendee.  The  principal  fact,  and  the 
inddent  which  followed,  are  governed  by  the  ennie  rule.  See  the  case  of  the 
Admiralty,  13  Co.  53  j  Anonymous,  Cro.  Eliz.  685 ;  Kmn  v.  Broom, 
Carth.  398 ;  Turner  S  Gary  v.  Neele,  1  Lev.  243 ;  Ridley  v.  Eijgleafleld,  2 
Lev.  25. 

It  was  competent  for  Congress  to  give  the  jurisdiction,  but  it  has  not  seen 
proper  to  do  so.  (Const.  U.  S.  Art.  1,  Sect.  8.)  We  hold  this  objection  to 
the  plaintiff's  right  to  recover  well  taken.  This  conclusion  does  not  conflict 
with  the  ruling  of  the  Supreme  Court  in  Mitchell  v  Harmony  (13  How. 
115.)  There  the  property  in  question  be  on^ed  oa  aen  and  not  to  an 
enemy. 

2.  It  remains  to  consider  the  second  p  opos  on  1  ed  up  n  by  the  de- 
fendant.    Chancellor  Kent  says,  — 

"In  a   land  war,   movable  proper  j    afe         has  h    n         he  complete 

Eossesaion  of  the  enemy  twenty-four  hou  (and  h  h  goes  by  he  name  of 
ooty,  and  not  prize),  becomes  absolu  hs  h  u  a  v  gh  of  postliminy 
in  favor  of  the  original  owner ;  and  much  more  ought  thi.  species  of  prop- 
erty to  be  protected  from  the  rule  of  postliminy  when  it  has  not  only  passed 
into  the  complete  poseeasion  of  the  enemy,  but  been  bona  fide  transferred  to 
a  neutral."     (1  Kent's  Com.  120,  last  ed.) 

"  The  title  to  properly  lawfully  taken  in  war  may,  upon  general  princi- 
ples, be  considered  as  immediately  divested  from  the  original  owner,  and 
transferred  to  the  captor."  .  .  .  "As  to  personal  property,  or  mova- 
bles, the  title  is,  in  general,  considered  as  lost  to  the  former  projirietors  as 
soon  as  the  enemy  has  acquired  a  firm  possession,  which,  as  a  general  rule, 
is  considered  as  taking  place  after  the  lapse  of  twenty-four  hours,  or  after 
the  booty  has  been  carried  to  a  place  of  safety  in/Vapresiditi  of  the  captor." 
(Lawrence's  Wheat.  629.) 

"  If  the  hostile  power  has  an  interest  in  the  property,  which  is  available  to 
him  for  purposes  of  war,  that  fact  makes  it  prima  facie  a  subject  of  capture. 
The  enemy  has  such  an  interest  in  all  convertible  and  mercantile  property 
within  bis  control,  or  belonging  to  persons  who  are  living  under  bis  control, 
whether  it  be  on  latid  or  at  sea,  for  it  is  a  subject  of  taxation,  contribution, 
and  confiscation."  (Dana's  Wheat,  s.  256,  n.  171.) 
Vatlel  says, — 

"We  have  a  right  to  deprive  our  enemy  of  his  possessions  of  every  kind 
which  may  augment  hia  power  and  enable  him  to  make  war."  .  .  , 
"  Whenever  we  have  an  opportunity,  we  seize  on  the  enemy's  property,  and 
convert  it  to  our  own  use ;  and  thus,  besides  diminishing  the  enemy's  power, 
we  augment  our  own,  and  obtain  at  least  a  partial  indemnifieatjon  or  equiva- 
lent either  for  what  constitutes  the  subject  of  the  war,  or  for  the  expenses 
and  losses  incurred  in  its  prosecution.  In  a  word,  we  do  ourselves  justice." 
.  .  .  "As  the  towns  and  lands  taken  from  the  enemy  are  called  con- 
quests, ali  movable  property  taken  from  him  comes  under  the  denomination 
of  booty.  This  booty  naturally  belongs  to  the  sovereign  prosecuting  the  war, 
no  less  than  the  conquests ;  for  he  alone  has  such  claima  against  the  hostile 
nation  as  warrant  him  to  seiie  on  such  property  and  convert  it  to  his  own 
use.  His  soldiers,  and  even  his  auxiliaries,  are  only  instruments,  which  he 
employs  in  asserting  his  right.  He  maintains  and  pays  them.  Whatever 
they  do  is  in  his  name  and  for  him."  (Vat.  Law  Nat.  pp.  365,  365,  Book 
3,  Chap.  9.) 

It  is  usual  to  allow  those  making  the  capture  to  appropriate  more  or  less 
of  the  property  to  their  own  use;  but  the  paramount  right  and  title  are. 
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nevertheless,  in  the  sovereign,  who  may  assert  them  whenever  it  is  deemed 
proper. 

Congress,  in  passing  the  act  of  March  12,  1863,  in  relatjon  to  "  captured 
and  abandoned  property,"  proceeded  upon  this  ground. 

The  doctrines  thus  laid  down  are  in  accordance  with  those  of  all  approved 
pubhcists.  (See  the  authorities  cited  by  the  authors  from  whom  we  have 
quoted.) 

There  can  be  no  douht  that  the  facts,  as  found,  bring  this  case  within  these 
authorities.  The  commanding  general  caused  the  cotton  to  be  seized  and 
brought  within  his  lines.  He  had  a  firm  possession  of  it  there  for  more  than 
the  requisite  time.  There  is  no  question  as  to  the  right  of  posthminy.  The 
possession  by  both  the  general  and  the  purchaser  was  unchallenged  by  the 
enemy.     The  purcha«ei'  conveyed  the  property  to  New  York,  and  there 

Under  the  law  arising  upon  these  facts  there  can  he  hut  one  result. 

We  hold  the  second  o^ecUon  fatal,  also,  to  the  right  of  the  plantiff  to 
recover  in  this  action.  If  he  has  any  right  which  can  be  recognized,  it  is 
against  the  government,  and  must  be  asserted  elsewhere. 

Judgment  must  be  entered  for  the  defendant,  with  costs. 


Trials  fok  Chimes  against  the  United  States. 
Gorrespondence  between  President  Johnson  and  Ghief  Justice  Ghase. 

On  the  2d  of  February,  1866,  the  President  communicated  the  following 
to  the  Senate  :  — 
To  ike  Senate  of  the  United  States : 

The  accompanying  correspondence  I  herewith  transmit,  in  accordance 
with  the  resolution  of  the  I6th  ult,,  requesting  the  President  to  communicate 
to  the  Senate  any  correspondence  which  may  have  taken  place  between  my- 
self and  any  of  the  judges  of  the  Supreme  Court  touching  the  holding  of 
civil  courts  of  the  United  States  in  insurrectionary  States  for  the  trial  of 
crimes  against  the  United  States.  Andrew  Johnson. 

Executive  Mansion,      ( 
Washington,  October  2,  1863.  \ 
Dear  Sir  ;   It  may  become  necessary  that   the    government  prosecute 
some  of  the  high  crimes   and  misdemeanors  committed  against  the  United 
States  within  the  District  of  Virginia.     Permit  me  to  inquire  whether  the 
Circuit  Court  of  the  United   States  for  that  district  is  bo  lar  organized  and 
in  condition  to  exercise   the  functions,  that  yourself  or  either  of  the  associ- 
ate justices  of  the  Supreme  Court  will   hold  a   term  of  the  Circuit   Court 
there  during  the  autumn  or  early  in  the  winter  for  the  trial  of  causes. 
Very  respectfully, 

Andhbw  Johnson. 
Hon.  S.  P.  Chase,  Chief  Justice  of  Supreme  Court. 

Washington,  Thursday  Evening,  \ 
October  13,  1865.      \ 
Dear  Sir  ;    Your  letter  of  the   26th,   directed   to   Cleveland   and   for- 
warded to  Sandusky,  reached  me  there  night  before  last.     I  left  for  Wash- 
ington yesterday  morning,  and  have  just  arrived.     To  your  inquiry  whether 
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n  of  the  Circuit  Court  of  the  United  States  for  the  Diatiict  of  Virgin! 


will  be  held  by  myself  or  one  of  the  associate  justices  of  the  Suprer 
Court  during  the  autumn  or  early  winter,  I  reapectfuUy  reply  in  the  neg- 
ative. Under  ordinary  circum  a  lances,  the  regular  term  authorized  by  Con- 
gress would  be  held  on  the  fourth  Monday  of  November,  which  this  year 
will  he  the  27th.  Only  a  week  will  intervene  between  that  day  and  the 
commencement  of  the  annual  term  of  the  Supreme  Court,  when  all  the 
judges  are  required  to  be  in  attendance  at  Washington.  That  time  is  too 
short  for  the  transaction  of  any  very  important  business. 

Were  this  otherwise,  I  so  much  doubt  the  propriety  of  holding  Circuit 
Courts  of  the  United  States  in  States  which  have  been  declared  by  the  ex- 
ecutive and  legislative  departments  of  the  national  government  to  be  in 
rebellion,  and  therefore  subjected  to  martial  law,  before  the  complete  resto- 
ration of  their  broken  relations  with  the  nation  and  the  supersedure  of  mil- 
itary by  civil  admtnislration,  that  I  am  unwilling  to  hold  such  courts  in  such 
States  within  my  circuit,  which  includes  Virginia,  until  Congress  shall  have 
had  an  opportunity  to  consider  and  act  on  the  whole  subject.  A  civil  court 
in  a  district  under  martial  law  con  only  act  by  the  sanction  and  under 
suspension  of  the  military  power ;  and  I  cannot  think  it  becomes  justices  of 
the  Supreme  Court  to  exercise  jurisdiction  under  such  conditions.  In  this 
view  it  is  proper  to  say  that  Mr.  Justice  Wayne,  whose  whole  circuit  is  in 
the  rebel  Slates,  concurs  with  me.  I  have  had  no  opportunity  of  consult- 
ing with  the  other  justices,  but  the  Supreme  Court  has  hitherto  declined  to 
consider  cases  brought  before  it  by  appeal  or  writ  of  error  from  Circuit  or 
District  Courts  in  reoel  portions  of  the  country.  No  very  reliable  inference, 
it  is  true,  can  be  drawn  from  this  action,  for  circumstances  have  changed 
since  the  court  adjourned  ;  but,  so  far  as  it  goes,  it  favors  the  conclusion  of 
myself  and  Justice  Wayne. 

With  great  respect,  yours  very  truly, 

S.  P.  Chase. 


Chief  Justice  Chase  to  the  Members  of  the  Bab. 
At  the  opening  of  the  United   States  Circuit  Court  at  the   State  Senate 
Chamber,  Kaleigh,  North  Carolina,  June  6,  1867,  before  proceeding  to  busi- 
ness the  Chief  Justice  made  the  following  remarks  r  — 

Gentlemen  of  the  Bak  :  Before  proceeding  to  the  regular  business,  I 
think  it  proper  to  address  a  few  observations  to  you.  For  more  than  four 
years  the  courts  of  the  Union  were  excluded  from  North  Carolina  by  rebel- 
lion. When  active  hostilities  ceased  in  1865,  the  national  military  author- 
k  1  1  f  11  d'  ry  ■  '1  j  ■  d'  tion,  or  controlled  its  exercise. 
A         ur  ta  1  subordinated  to  military  su- 

m  nder  such  limitations,  and  in 

h  ea  mm  S  S_  ^''  ^'^^  du'ecfion  of  the  Presi- 

g      fl  T  ss  might  he   disregarded  and 

■im  military  orders.      Under  these 

m  S        m       ourt,  allotted  to  circuits  which 

g        Sta  fr  m  joining  the  district  jud^s  in 

C  C  T  s  unnecessary,  for  the  district 

g  iii  th  'ircuit  Courts  without  the  ius- 

S  mplete  jurisdiction  in  trial  of 
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for  anuther  reason  Military  tribunals  at  that  time,  and  under  existing  cir- 
cumstances, V  ere  competent  to  tbe  exercise  of  all  the  jurisdiction,  criminal 
and  civil,  which  belongs,  under  ordinary  circumstances,  to  the  civil  courts. 
Being  Tinneceshary,  the  justices  thought  tiieir  attendance  would  be  improper 
and  unbeeommg  They  regarded  it  as  unfit  in  itself,  and  injurious  in  many 
ways  to  the  public  interests,  tha.t  the  highest  officers  of  the  judicial  depart- 
ment of  the  government  should  exercise  their  jui::sdiction  under  the  super- 
vision and  control  of  the  executive  department.  At  length,  however, 
military  control  over  the  civil  tribunals  was  withdrawn  by  the  President,  the 
■writof  7s«6eas  corpus,  which  had  been  suspended,  was  restored,  and  military 
authority  in  civil  matters  abrogated.  This  was  efl'ected  mostly  by  the  proc- 
lamation of  April,  1866,  and  partly  by  the  proclamation  of  August  20,  1866. 
These  prodamations  reinstated  the  full  authority  of  the  national  courts  in 
all  matters  within  their  jurisdiction.  The  justices  of  the  Supreme  Court 
are  expected  to  join  the  district  judges  in  holding  Circuit  Courts  during  the 
interval  between  the  terms  at  Washington.  On  the  23d  of  July,  1866, 
however,  an  act  of  Congress  reduced  the  number  of  circuits,  and  changed 
materially  the  districts  of  which  the  southern  circuits  were  composed,  with- 
out waiting  or  providing  for  an  allotment  of  the  members  of  the  Supreme 
Court  to  new  circuits,  and  without  such  allotment  the  justices  of  that  court 
have  no  cu-cuit  jurisdiction.  The  effect  of  that  act,  therefore,  was  to  sus- 
pend the  authority  of  the  justices  to  hold  Circuit  Courts  in  the  altered  cir- 
cuits. This  suspension  was  removed  by  the  act  of  March  2,  1867,  by  which 
the  new  allotment  was  authorized.  Under  this  act  the  justices  of  the  Su- 
preme Court  have  been  again  assigned  to  circuit  districts.  The  chief  justice 
has  been  allotted  to  hold  with  district  judges  the  national  court  in  the  cir- 
cuit in  which  the  distrbt  of  North  Carolina  is  made  a  part.  I  am  here, 
therefore,  to  join  my  brother,  the  district  judge,  in  holding  the  Circuit 
Court  for  this  district.  It  is  the  first  Circuit  Court  held  in  any  district  with- 
in the  insurgent  States  at  which  a  justice  of  the  Supreme  Court  could  be 
present,  without  disregard  of  superior  duties  at  the  seat  of  government  or 
usurpation  of  jurisdiction.  The  associate  justices  allotted  to  the  other 
southern  cii'cuits  will  join  in  holding^  courts  at  the  regular  terms  prescribed 
by  law,  and  thus  the  national  civil  jurisdiction  will  he  fijlly  restored  through- 
out the  Union.  It  is  true  that  military  authority  is  still  exercised  within 
these  southern  circuits,  but  not  now,  as  formerly,  in  consequence  of  the  dis- 
appearance of  local  authority,  and  in  supervision  or  control  of  all  tribunals, 
whether  Stole  or  national.  It  is  now  used  under  acts  of  Congress,  and  only 
to  prevent  illegal  violence  to  personal  properly,  and  to  facilitate  lie  restora- 
tion of  every  State  to  equal  rights  and  benefits  in  the  Union,  This  military 
authority  does  not  extend  in  any  respect  to  the  courts  of  the  United  States. 
Let  us  hope  that  henceforth  neither  rebeUion  nor  any  other  occasion  for 
the  assertion  of  any  military  authority  over  the  courts  and  justices  will 
hereafter  suspend  the  due  course  of  judicial  administration  by  the  national 
tribunals  in  any  part  of  the  republic. 
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The  Geapeshot,  7  Wallace,  563. 

Upon  two  separate  motiona  to  dismisa  an  appeal  from  the  decree  of  the 
Circuit  Court  of  tlie  United  Statea  for  the  District  of  Louisiana  ;  the  decree 
being  one  transferred  there  under  act  of  Congress,  from  the  late  so  called 
"  Provisional  Court,"  of  that  State ;  both  motions  being  made  by  Mr  Durant 

The  ground  of  the  first  motion  was  because  the  transcript  was  incomplete, 
"  as  appeared  by  the  certificate  of  the  clerk  of  the  lower  court,  es  giien  in 
the  printed  transcript,  and  because  it  further  appeared  bj/  the  said  c&l0 
eate,  that  the  missing  parts  of  the  record  could  not  be  found,  so  that  it  was 
useless  to  issue  a  certiorari,"  and  on  the  whole  impossible  for  this  court  to 
hear  and  decide  the  case. 

The  ground  of  the  second  motion  was,  that  the  Circuit  Court  of  the  United 
States  in  Louisiana  had  rendered  no  decree  from  which  an  appeal  could  be 
taken ;  so  that  this  court  was  without  jurisdiction. 

This  Provisional  Court  of  Louisiana     .     .  had  been  established  by 

proclamation  of  the  President,  in  October,  1862,  when  the  war  of  the  rebel- 
lion had  subverted  and  swept  away  the  courts  of  the  Union,  and,  by  the 
terms  of  its  constitution,  was  to  last  no  longer  than  till  the  civil  authority 
waa  restored. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

The  first  motion  to  dismiss  this  appeal  is  made  upon  the  ground  that  the 
transcript  of  the  record  is  incomplete,  because  of  the  omission  of  certain 
papers  said  to  have  been  used  in  the  court  below,  but  not  to  be  found  when 
the  transcript  was  made. 

The  motion  must  be  denied.  Proof  that  the  papers  alleged  to  be  wanting 
were  used  in  the  court  below,  and  have  been  lost,  must  be  made  by  affidavit. 
The  certificate  of  the  clerk  who  made  the  transcript  cannot  be  received  as 
proper  evidence  of  these  facts. 

The  other  motion  is  made  upon  the  ground  that  the  decree  below  was 
rendered  by  the  Provisional  Court  of  Louisiana,  established  by  the  military 
authority  of  the  President,  during  the  late  rebellion,  from  which  no  appeal 
could  be  properly  taken.  But  we  find,  on  looking  into  the  statutes,  that 
when  the  Provisional  Court  ceased  to  exist,  its  judgments  and  decrees  were 
directed  to  be  transferred  into  the  Circuit  Court,  and  to  stand  as  the  judg- 
ments and  decrees  of  that  court.  And  it  is  from  the  decree  of  the  Circuit 
Court  that  the  appeal  under  consideration  was  taken.  As  an  appeal  from 
that  court  it  was  regular,  and  the  motion  to  dismiss  must  be  denied. 

All  questions  concerning  the  validity  of  judgments  and  decrees  of  the 
Provisional  Court  will  remain  open  until  after  final  bearing. 

Motions  denied. 


The  State  of  Texas  v.  White,  7  Wallace,  702. 

For  the  opinion  of  the  majority  of  the  court  in  this  interesting  and  im- 
portant case,  the  reader  is  referred  to  the  Reports  above  cited.  The  follow- 
ing are  the  dissenting  opinions  of  the  minority  of  the  judges  :  — 

Mr.  Justice  Giier,  dissenting. 

I  regret  that  I  am  compelled  to  dissent  from  the  opinion  of  the  majority 
of  the  court  on  all  the  points  raised  and  decided  in  this  case. 
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The  first  question  in  order  h  the  jurisdiction  of  the  com 
bill  in  behalf  of  the  State  of  Texas. 

The  original  jurisdiction  of  this  court  can  be  invoked  only  by  one  of  the 
United  Slates,  The  Territories  have  no  such  right  conferred  on  them  by 
the  Constitution,  nor  have  the  Indian  tribes  who  are  under  the  protection  of 
the  military  authority  of  the  gOTernment. 

Is  Texas  one  of  these  United  States?  Or  was  she  such  at  the  time  this 
bill  was  filed,  or  since  ? 

I'his  is  to  be  decided  as  apolitical  /iwrf, not  as  a.legal  fiction.  This  court 
is  bound  to  know  and  notice  the  pubhc  history  of  the  nation. 

If  I  regard  the  truth  of  history  for  the  last  eight  years,  I  cannot  discover 
the  State  of  Texas  as  one  of  these  United  States.  I  do  not  think  it  neces- 
sary to  notice  any  of  the  very  astute  arguments  which  have  been  advanced 
by  the  learned  counsel  in  this  case,  to  find  the  definition  of  a  State,  when 
we  have  the  subject  treated  in  a  clear  and  common  sense  manner  by  Chief 
Justice  Marshall  in  the  case  of  Hepburn  &  Dnndass  v.  Ellxey."  As  the 
case  is  short,  I  hope  to  be  excused  for  a  full  report  of  it,  as  stated  and 
decided  by  die  court.     He  says,  — 

"The  question  is,  whether  the  plaintiffs,  as  residents  of  the  District  of 
Columbia,  can  maintain  an  action  m  the  Circuit  Court  of  the  United  States 
for  the  District  of  Virginia.  This  depends  on  the  act  of  Congress  describ- 
ing the  jurisdiction  of  that  court.  The  act  gives  jurisdiction  to  the  Circuit 
Courts  in  cases  between  a  citizen  of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State.  To  support  the  jurisdiction  in  this  case,  it 
must  appear  that  Columbia  is  a  Stale.  On  Ihe  part  of  the  plaintiff,  it  has 
been  urged  that  Columbia  is  a  distinct  political  society,  and  is,  therefore,  a 
'  Stale '  according  to  the  definition  of  writers  on  general  law.  This  is  true ; 
hut  as  the  act  of  Congress  obviously  uses  the  word  '  State '  in  reference  to 
that  term  as  used  in  the  Constitution,  it  becomes  necessary  to  inquire  whether 
Columbia  is  a  Stale  in  the  sense  of  that  instrument.  .The  result  of  that  exam- 
ination is  a  conviction  that  the  members  of  the  American  Confederacy  only 
are  the  States  contemplated  in  the  Constitution.  The  House  of  Eepresenta- 
lives  is  to  be  composed  of  members  chosen  by  the  people  of  the  several 
States,  and  each  State  shall  have  at  least  one  representative.  'The  Senate 
of  the  United  Slates  shall  be  composed  of  two  senators  from  each  State.' 
Each  State  shall  appoint,  for  the  election  of  the  executive,  a  number  of 
electors  equal  to  its  whole  number  of  senators  and  representatives.  These 
clauses  show  that  the  word  '  Stale  '  is  used  in  the  Constitution  as  designat- 
ing a  member  of  the  Union,  and  excludes  from  the  term  the  signification 
attached  to  it  by  writers  on  the  law  of  nations." 

Now  we  ha*  e  here  a  clear  and  well-defined  test  by  which  we  may  arrive  at 
a  conclusion  with  regard  to  the  questions  of  fact  now  to  be  decided. 

Is  Texas  a  State,  now  represented  by  members  chosen  by  the  people  of 
that  State  and  received  on  the  floor  of  Congress  ?  Has  she  two  senators  to 
represent  her  as  a  Slate  in  the  Senate  of  the  United  States?  Has  her  voice 
been  heard  in  the  late  election  of  President?  Is  she  not  now  held  and  gov- 
erned as  a  conquered  province  by  military  fbrce?  The  act  of  Congress  of 
March,  2,  1867,  declares  Texas  to  be  a  "rebel  State,"  and  provides  for  its 
government  until  a  legal  and  republican  Stale  government  could  be  legally 
established.  It  constituted  Louisiana  and  Texas  the  fifth  military  district, 
and  made  it  subject,  not  to  the  civil  authority,  but  to  the  "  military  author- 
ities of  the  United  Slates." 

It  is  true  that  no  organized  rebellion  now  exists  there,  and  the  courts  of 

-  2  Cranoh,  45S. 
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the  United  States  now  exercise  jurisdiction  over  the  people  of  that  prov- 
ince. But  this  is  no  teat  of  tlie  Stiite's  being  in  the  Union ;  Dacotah  is  no 
State,  and  yet  the  courts  of  the  United  States  administer  justice  there  as 
ihey  do  in  Texas.  The  Indian  tribes,  who  are  governed  hv  military  force, 
cannot  claim  to  be  States  of  the  Union.  Wherein  does  the  condition  of 
Texas  differ  from  theirs  ? 

N        b]  ass  m'ng  or  admitting  as  a  fact  the  present  staius  of  Texas  ss 

S    te  h   Union  politically,  I  beg  leave  to  protest  against  any  charge 

fin  J  as  to  judicial  opinions  heretofore  expressed  as  a  member  of 

thi  1  ntly  assented  to.     I  do  not  consider  myself  bound  to  ex< 

p  y    1  judidBlly  as  to  the  constitutional  tight  of  Texas  to  exer- 

se    h      ights      id  privileges  of  a  State  of  this  Union,  or  the  power  of 

C     g  g      rn  her  as  a  conquered  province,  to  subject  her  to  military 

d  d  keep  her  in  pupilage,     I  can  only  submit  to  iht  faet  as 

d     d  d  b     h        lidcal  position  of  the  government ;  and  I  am  not  disposed 

J  ay  to  prove  Texas  to  be  a  State  of  the  Union,  when  Con- 

gr        b         d     d  d  that  she  is  not.     It  is  a  question  of  fact,  I  repeat,  and 

f  f  IP  litically,  Texas  is  not  a  State  in  this  Union.     Whether 

h     lly  f      or  not  is  a  question  not  before  the  court. 

B  d        now  the  fact  to  be  as  judicially  assumed  by  my  brethren, 

b  q  is,  whether  she  has  a  right  to  repudiate  her  contracts  P 

B  f  di      to  answer  this  question,  we  must  notice  a  fact  in  this  case 

b  f   g    te    in  the  argument.     I  mean,  that  the  United  States  are  no 

p      1        thi  and  refusing  to  pay  the  bonds  because  the  money  paid 

Id  h  d       advance  the  interests  of  the  rebellion.     It  Is  a  matter  of 

g    fl       e  to  the  government  of  the  United  States  to  whom  she 

m  k        h    p  jm  nt  of  these  bonds.     They  are  payable  to  the  bearer.     The 

g  m  bound  to  inquire  into  the  bona  Jides  of  the  holder,  nor 

wh    b       h    Sta     of  Texas  has  parted  with  the  bonds  wisely  or  foolishly. 

A  d    1  h       h  b    the  Heconstruction  Acts  she  is  required  to  repudiate  all 

d  h      CO  ted  for  the  purposes  of  the  rebellion,  this  does  not  annul  all 

f    h     S         government  during  the  rebellion,  or  contracts  for  other 

]     p  horize  the  State  to  repudiate  them. 

N  h  e  assume  the  State  of  Texas  to  be  judicially  in  the  Union 

(,  h       1  11      ut  of  it)  or  not,  it  will  not  alter  the  ca«e.     The  contest 

b  he  State  of  Texas  and  her  own  citizens.     She  seeks  to 

1  tra      vith  the  respondents,  based  on  the  allegation  that  there 

h       y   n  Texas  competent  to  enter  into  an  agreement  during  the 

b  II  H        g  relied  upon  one  fiction,  namely,  that  she  is  a  State  in  the 

Union,  she  now  relies  upon  a  second  one,  which  she  wishes  this  court  to 

adopt,  that  she  was  not  a  State  at  all  during  the  five  years  that  she  was  in 

rebellion.     She  now  sets  up  the  plea  of  insanity,  and  asks  the  court  to  treat 

all  her  acts  made  during  the  disease  as  void. 

We  have  bad  some  very  astute  logic  to  prove  that  judicially  she  was  not 
a  State  at  all,  although  governed  by  her  own  legislature  and  executive  as 
"  a  distinct  political  body." 

The  ordinance  of  secession  was  adopted  by  the  convention  on  the  18th  of 
February,  1861 ;  submitted  to  a  vote  of  the  people,  and  ratified  by  an  over- 
whelming majority,  I  admit  that  this  was  a  very  ill-advised  measure.  Still 
it  was  the  sovereign  act  of  a  sovereign  State,  and  the  verdict  on  the  trial  of 
this  question,  "  by  battle,"  ■  as  to  her  right  to  secede,  has  been  against  her. 
But  that  verdict  did  not  settle  any  question  not  involved  in  the  case.  It  did 
not  settle  the  question  of  her  right  to  plead  insanity  and  set  aside  all  her 

»  IVIie  Cases,  a  Bluck.  073. 
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its,  made  during  the  pending  of  the  trial,  with  her  own  citizens,  for 
food,  clothing,  or  mediciiiea.  The  same  "  organized  political  body,"  eser- 
ciaing  the  sovereign  power  of  the  State,  which  required  the  indorsement  nf 
these  bonds  by  the  governor,  also  passed  the  laws  authorizing  the  disposal 
of  them  without  such  indorsemenL  She  cannot,  Iil;e  the  chameleon,  assume 
the  color  of  the  object  to  which  she  adheres,  and  ask  this  court  to  involve 
itself  in  the  contradictory  positions  that  she  is  a  Stale  in  the  Union  and  was 
never  out  of  it,  and  yet  not  a  State  at  all  for  four  years,  during  which  she 
acted  and  claims  to  be  "  an  organized  political  body,"  exercising  all  the 
powers  and  functions  of  an  independent  sovereign  State.  Whether  a  State 
de  facto  or  dt  jwre,  she  is  estopped  from  denying  her  identity  in  disputes 
with  her  own  citizens.  If  they  have  not  fulfilled  their  contract,  she  can  have 
her  legal  remedy  for  the  breach  of  it  in  her  own  courts. 

But  the  case  of  Hardenberg  differs  from  that  of  the  other  defendants. 

He  purchased  the  bonds  in  open  market,  bonajide,  and  for  a  full  considera- 

^   w  be  observed  that  these  bonds  are  payable  to  bearer,  and 

h       h  ppealed  to  as  a  court  of  equity.     The  argument  to  justi^ 

d  the  Commonwealth  of  Texas  as  against  Hardenberg,  is 

mp       h  h        bonds,  though  payable  to  bearer,  are  redeemable  four- 

m  d    e.     The  government  has  exercised  her  privilege  of  pay- 

g    h  a  term  without,  redeeming  the  principal,  which  gives  an 

d  he  bonds.    Ergo,  the  bonds  are  dishonored.    Ergo,  the 

m  a  right  to  resume  the  possession  of  them,  and  reclaim 

th  m       m  fide  owner  by  a  decree  of  a  court  of  equitj;. 

T  acgument,  when  put  in  the  form  of  a  logical  sorites,  by 

wh   h  k  s  our  aid  to  assist  her  in  the  perpetration  of  this  great 


gumeut  inti'oduced  to  defend  this  decree,  1  can  only  say 

Mr.  Justice  Swayne. 

I  concur  with  my  brother  Grier  as  to  the  incapacity  of  the  State  of  Texas, 
in  her  present  condition,  to  maintain  an  original  suit  in  this  court.  The 
luestion,  ia  my  judgment,  is  one  in  relation  to  which  this  court  ia  bound  by 
;ne  action  of  the  legislative  department  of  the  government. 

Upon  the  merits  of  the  ca.se  I  agree  with  the  majority  of  my  brethren. 

I  am  authorized  to  say  that  my  brother  Miller  unites  with  me  in  these 


The  Grapeshot,  9  Wallace,  131. 

The  constitutional  power  of  the  President  to  establish  provisional  courts 
during  the  civil  war,  in  the  rebel  territory,  affirmed. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

The  first  question  to  he  examined  in  this  case  is  one  of  jurisdiction. 

The  suit,  shown  by  the  record,  was  originally  instituted  in  the  District 
Court  of  the  United  States  for  the  District  of  Louisiana,  where  a  decree  was 
rendered  for  the  Uhellant.  From  this  decree  an  appeal  was  taken  to  the 
Cu'cuit  Court,  where  the  ease  was  pending,  when,  in  1861,  the  proceedings 
of  the  court  were  interrupted  by  the  civil  war.  Louisiana  had  become  in- 
volved in  the  rebellion,  and  the  courts  and  officers  of  the  United  States  were 
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excluded  from  its  limits.  In  1862,  however,  the  National  authority  had 
been  partialiy  re-established  in  the  State,  though  stitl  liable  to  be  overthrown 
by  tlie  Ticissitudes  of  war.  The  troops  of  the  Union  occupied  New  Orleans, 
and  held  military  possession  of  the  city  and  fiuoh  other  portions  of  the  State 
as  had  submitted  to  the  general  government.  The  nature  of  this  occupa- 
tion and  possession  was  fully  explained  in  the  case  of  'Die  Venice." 

Whilst  it  continued,  on  the  20th  of  October,  1862,  President  Lincoln,  by 
proclamation,  instituted  a  Provisional  Court  for  the  State  of  Louisiana,  with 
authority,  among  other  powers,  to  hear,  try,  and  determine  all  causes  in  ad- 
miralty. Subsequently,  by  consent  of  iiarties,  this  cause  was  transferred  into 
the  Provisional  Court  thus  constituted,  and  waa  heard,  and  a  decree  was 
again  rendered  in  fevor  of  the  iibellants.  Upon  the  restoration  of  civil  au- 
thority in  the  State,  the  Provisional  Court,  limited  in  duration,  according  to 
the  terms  of  the  proclamation,  by  that  event,  ceased  to  exist. 

On  the  28th  of  July,  1866,  Congress  enacted  that  all  suits,  causes,  and 
proceedings  in  the  Provisional  Court,  proper  for  the  jurisdiction  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of  Louisiana,  should 
be  transferred  to  that  court,  and  heard  and  determined  therein  ;  and  that  all 
judgments,  orders,  and  decrees  of  the  Provisional  Court  in  causes  transferred 
to  the  Circuit  Court  should  at  once  become  the  orders,  judgments,  and  decrees 
of  that  court,  and  might  be  enforced,  pleaded,  and  proved  accordingly.t 

It  is  questioned,  upon  these  facts,  whether  the  eatablishment  by  the  Pres- 
ident of  a  Proi'isional  Court  was  warranted  by  the  Constitution. 

That  the  iate  rebellion,  when  it  assumed  the  character  of  civil  war,  was 
attended  by  the  general  incidents  of  a  regular  war,  has  been  so  frequently 
declared  here,  that  nothing  further  need  be  said  on  that  point. 

The  object  of  the  National  government,  indeed,  was  neither  conquest  nor 
subjugation,  but  the  overthrow  of  the  insurgent  organization,  the  suppres- 
sion of  insurrection,  and  the  re-establishment  of  legitimate  authority.  But 
in  the  attainment  of  these  ends,  through  military  force,  it  became  the  duty 
of  the  National  government,  wherever  the  insurgent  power  was  overthrown, 
and  the  territory  which  had  been .  dominated  by  t  was  o  upied  by  the 
National  forces,  to  provide  as  far  as  possible,  ao  Ion  a  tl  e  wa  continued, 
for  the  security  of  persons  and  property,  and  for  the  adm  n    trat    n  of  justice. 

The  duty  of  the  National  government,  in  th  a  p  t  wa  other  than 
that  which  devolves  upon  the  government  of  a  egula  b  11  nt  occupy- 
ing, during  war,  the  territory  of  another  hellige  nt.  It  was  a  m  litary  duty, 
to  be  j^erformed  by  the  President  as  commande  n  ch  ef  and  ntrusted  as 
such  with  the  direction  of  the  military  force  by  wh   1  the  occupat  on  was  held. 

What  that  duty  is,  when  the  territory  occupied  by  the  National  forces  is 
foreign  territory,  has  been  declared  by  this  court  in  several  cases  arising 
from  such  occupation  during  the  late  war  with  Mexico.  In  the  case  of 
Leiiemdorfer  v,  Webb,X  the  authority  of  the  officer  holding  possession  for 
the  United  States  to  establish  a  provisional  government  waa  sustained  ;  and 
the  reasons  by  which  that  judgment  was  supported  apply  directly  to  the  es- 
tablishment of  the  Provisional  Comi;  in  Louisiana.  The  cases  of  Jecker  v. 
Montgomery,^  and  Cross  v.  HarTison,\\  may  also  be  cited  in  illustration  of 
the  principles  applicable  to  military  occupation. 

We  have  no  doubt  that  the  Provisional  Court  of  Louisiana  was  properly 
established  by  the  President  in  the  exercise  of  his  constitutional  authority 
during  war;  or  that  Congress  had  power,  upon  the  close  of  the  war,  and 

•  a  Wsllace,  asD.  t  la  Stat,  st  Large,  366. 
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the  disaolution  of  the  Provisional  Court,  to  provide  for  the  transfer  of  c: 
pending  in  that  court,  and  of  its  judgments  and  decrees,  to  the  proper  coi 
of  the  United  Stntes. 

The  case  then  being  regularly  here,  we  will  proceed  to  dispose  of  it. 


The  Uniteo  States  v.  Akdekson,  9  Wallace,  64. 

Mr.  Justice  Davis  delivered  the  opinion  of  the  court. 

WJiether  the  positions  taken  by  the  learned  counsel  of  the  United  States 
in  the  court  below,  and  maintained  in  this  court  also,  are  well  taken  or  not 
depends  on  the  construction  to  be  given  the  act  concerning  abandoned 
and  captured  property,  and  the  4th  section  of  the  act  of  June  25,  1868. 

The  act  of  March  12,  1863,  in  one  particular,  inaugurated  a  policy  differ- 
ent from  that  which  induced  the  passage  of  other  measures  rendered  neces- 
sary by  the  obstinacy  and  magnitude  of  the  resistance  to  the  supremacy  of 
the  National  authority.  To  overcome  this  resistance,  and  to  carry  on  the 
war  successfully,  the  entire  people  of  the  Stales  in  rebellion  were  considered 
as  public  enemies  ;  but  it  is  familiar  history  that  there  were  many  persons 
whom  necessity  required  should  be  treated  as  enemies  who  were  friends,  and 
adhered  with  fidelity  to  the  National  cause.  This  class  of  people,  compelled 
to  live  among  those  who  were  combined  to  overthrow  the  Federal  authority, 
and  liable  at  all  times  to  be  stripped  of  their  property  by  the  usurped  gov- 
ernment, were  objects  of  sympathy  to  the  loyal  people  of  this  country,  and 
their  unfortunate  condition  was  appreciated  by  Congress. 

During  the  progress  of  the  war  it  was  expected  that  our  forces  in  the  field 
would  capture  property,  and,  as  the  enemy  retreated,  that  property  would 
remain  in  the  country  without  apparent  ownership,  which  should  be  collected 
and  disposed  of.  In  this  condition  of  things  Congress  acted.  While  pro- 
viding for  the  disposition  of  this  captured  and  abandoned  property,  Congress 
recognized  the  status  of  the  loyal  Southern  people,  and  distinguished  be- 
tween property  owned  by  them  and  the  property  of  the  disloyal.  It  was 
not  required  to  do  this,  for  all  the  property  obtained  in  this  manner  could, 
by  proper  proceedings,  have  been  appropriated  to  the  necessities  of  the  war. 
But  Congress  did  not  think  proper  to  do  this.  In  a  sph'it  of  liberality  it 
constituted  the  government  a  trustee  for  so  much  of  this  property  as  be- 
longed to  the  faithful  Southern  people,  and  while  directing  that  all  of  it 
should  be  sold  and  its  proceeds  paid  into  the  treasury,  gave  to  this  class  of 
persons  an  opportunity',  at  any  time  within  two  yeai's  after  the  suppression 
of  the  rebellion,  to  bring  their  suit  in  the  Court  of  Claims,  and  establish 
their  right  to  the  proceeds  of  that  portion  of  it  which  they  owned,  requiring 
from  them  nothing  but  proof  of  loyalty  and  ownership. 

It  is  true  the  liberality  of  Congress  in  this  regard  was  not  confined  to 
Southern  owners,  for  the  law  is  general  in  its  terms,  and  protects  all  loyal 
owners  i  but  the  number  of  Northern  citizens  who  could,  in  any  state  of  the 
case,  be  bona  fide  owners  of  this  kind  of  property  was  necessarily  few,  and 
their  condition,  although  recognized  in  the  law,  did  not  induce  Congress  to 
incorporate  in  it  the  provision  we  are  considering. 

The  measure,  in  itself  of  great  beneficence,  was  practically  important  only 
in  its  application  to  the  loyal  Southern  people,  and  sympathy  for  their  situ- 
ation doubtless  prompted  Congress  to  pass  it.  It  is  in  view  of  this  state 
of  things,  as  it  is  the  duty  of  a  court  in  construing  a  law  to  consider  the  cir- 
cumstances under  wMch  it  was  passed  and  the  object  to  be  accomplished  by 
it,  that  we  are  called  upon  to  apply  this  particular  provision  to  the  facts  of 
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this  case.  The  loyalty  of  the  claimant  is  not  queeiioned,  but  his  ownership, 
in  the  sense  of  the  law,  of  the  property  in  dispute  is  denied. 

It  is  not  denied  that  he  purchased  the  property  in  good  faith  for  yalue, 
and  with  no  purposfl  to  defraud  the  government  or  any  one  else  ;  but  it  is 
said  the  persons  from  whom  he  bought  resided  in  South  Carolina,  were  pre- 
sumed to  be  rebels,  and  were,  therefore,  prohibited  from  selling. 

This  is  an  attempt  to  import  from  the  confiscation  law  of  July  17,  1862, 
into  this  law,  a  disability  which  it  does  not  contain.  If  this  could  be  done, 
but  very  little  benefit  would  accrue  to  the  loyal  people  of  the  South  from 
the  privilege  conferred  on  them  by  the  law  in  question.  It  is  well  known 
that  nearly  all  the  Southern  people  were  engaged  in  the  rebellion,  and  that 
those  who  were  not  thus  employed  furnished  the  exception  rather  than  the 
rule.  Few  as  they  were,  the  necessities  of  life  required  that  they  should  buy 
and  sell,  and,  equally  so,  that  their  trading  shoula  be  free  and  unrestricted. 

This  condition  of  things  Congress  was  aware  of,  and  ifit  had  been  its  pur- 
pose to  limit  the  privilege  in  controversy  to  the  loyal  citizen,  who  happened 
to  acquire  his  property  from  another  person  equally  loyal,  they  would  have 
said  so.  But  Congress  had  no  such  narrow  policy  in  view.  Its  policy  in 
the  matter  was  broad  and  comprehensive,  and  embraced  within  its  range  all 
persons  who  had  adhered  to  the  Union.  It  treated  all  alike,  and  did  not 
discriminate  in  favor  of  the  person  who  could  trace  his  title  through  a  loyal 
source,  and  against  him  who  was  not  so  fortunate.  It  did  not  consider  the 
loyal  planter,  who  raised  his  own  cotton  and  rice,  as  entitled  to  any  more 
protection  than  the  dweller  in  the  cities  and  towns  who  lived  by  traffic,  and 
bought  where  he  could  buy  the  cheapest. 

The  confiscation  law,  however,  was  not  intended  to  apply  to  a  person  oc- 
cupying the  status  of  this  claimant.  The  purpose  which  Congress  had  in 
view  in  passing  that  law  was  very  difierent  from  that  which  induced  it,  in  the 
Captured  and  Abandoned  Property  Act,  to  extend  a  privilege  to  the  loyal 
owner.  Tiie  confiscation  law  conoems  rebels  and  their  property ;  was  in- 
tended as  a  measure  to  cripple  their  resources  ;  and,  in  so  far  as  it  claims 
the  right  to  seize  and  condemn  their  property,  as  a  punishment  for  their 
crimes,  recognizes  that  certain  legal  proceedings  are  necessary  to  do  so. 
But  by  the  act  in  question  the  government  yielded  its  right  to  seize  and 
condemn  the  property  which  it  took  in  the  enemy's  country  if  it  belonged  to 
aliuthfnicitizen,  and' substantially  said  to  him,  ■' We  are  obliged  to  take  the 
property  of  friend  and  foe  alike,  which  we  will  sell  and  deposit  the  proceeds 
of  in  the  treasury ;  and  if,  at  any  time  within  two  years  after  the  suppression 
of  the  rebellion,  you  prove  satisfactorily  that  of  the  property  thus  taken  you 
owned  a  part,  we  will  pay  you  the  net  amount  received  from  its  sale." 

The  two  acts  cannot  be  construed  inpari  materia.  The  one  is  penal,  the 
other  remedial ;  the  one  claims  a  right,  the  other  concedes  a  privilege. 

It  is  said  the  vendors  of  the  cotton  were  incompetent  witnesses  by  reason 
of  the  4th  section  of  the  act  of  June  25,  1868,  which  declares  that  no  plain- 
tiff or  claimant,  or  any  person  from  or  through  whom  any  such  plaintiff  or 
claimant  derives  his  alleged  title,  claim,  or  right  against  the  United  States, 
or  any  person  interested  in  any  such  title,  claim,  or  right,  shall  be  a  competent 
witness  in  the  Court  of  Claims  in  supporting  any  such  title,  claim,  or  right. 

There  are  three  classes  of  persons  who  are,  by  this  section,  prohibited 
from  testifying.  The  claimant  cannot  testify,  nor  can  the  person  who,  after 
a  claim  has  accrued  to  him  against  the  United  States,  has  sold  or  transferred 
it  to  the  claimant,  nor  can  any  one  who  is  interested  in  the  event  of  the 
suit.  Doucen  and  Fleming,  the  immediate  vendors  of  Anderson,  are  not 
excluded  by  this  rule.  Thev  were  not  interested  in  the  suit,  and  in  no  sense 
did  Anderson  derive  his  cfaim  against  the  United  States  through  them. 
They  never  had  any  claim  against  the  United   States,  because  when  the 
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property  was  taken  it  belonged  to  Anderson,  and.  it  is  only  after  the  property- 
was  sold  that  Anderson's  claim  even  to  the  proceeds  attached.  If  the  prop- 
erty ire  transitu  from  Charleston  to  New  York  had  been  lost,  no  claim  could 
arise  under  the  law  in  favor  of  Anderson  against  the  United  States,  his  claim 
being  contingent  upon  the  proceeds  of  the  property  finally  reaching  the 
treasury. 

But  the  point  most  pressed  in  the  argument  against  the  rigljt  to  recover 
in  this  case  relates  to  the  limitation  in  the  law.  It  is  contended  that  the 
claim  was  barred  by  this  limitation,  as  it  was  not  preferred  until  the  5th  of 
June,  IS68.  It  is,  therefore,  necessary  to  determme  when  the  time  for  pre- 
ferring claims  commenced,  and  when  it  ended.  Th  d  f  th  talute  on 
this  subject  are,  that  any  person  cliuming  to  be  tl  wn  f  b  ndoned  or 
captured  property  may,  at  any  time  within  two  ye  af  h  uppression 
of  the  rebellion,  prefer  his  claim  to  the  proceeds  h  h  Court  of 
ClEuma.  There  is  certainly  nothing  in  the  words  of  h  n  which  dis- 
ables a  person  from  preferring  his  claim  immedia  y  p  ceeds  of 
hia  property  have  reached  the  treasury,  and  there  dan  why  a 
different  interpretation  should  be  given  them.  On  h  ary  there  is 
sufficient  reason  in  the  nature  of  the  legislation  on  this  subject,  apart  trom 
the  letter  of  the  law,  to  bring  the  mind  to  the  conclusion  that  Congress  in- 
tended to  give  the  claimant  an  immediate  right  of  action.  The  same  motive 
that  prompted  Congress  to  grant  the  privilege  to  prefer  a  claim  at  all,  oper- 
ated to  allow  it  to  be  done  so  soon  as  the  property  had  been  converted  into 
money.  If,  in  the  condition  of  the  country,  it  was  known  that  the  Union 
men  of  the  South,  as  a  general  thing,  would  be  unable  to  prosecute  their 
claims  while  the  war  lasted,  still  it  was  recognized  that  some  persons  might 
be  fortunate  enough  to  do  so,  and  to  meet  the  requirements  of  their  cases 
the  right  to  sue  at  once  was  conferred.  In  the  progress  of  the  war,  as  our 
armies  advanced  and  were  able  to  afford  protection  to  the  Union  people,  it 
was  expected  that  many  of  them,  availing  themselves  of  the  opportunity, 
would  escape  into  the  National  lines,  and  be  thus  in  a  condition  to  secure 
the  rights  conceded  to  them  by  this  statute  ;  and  the  history  of  the  times 
informs  us  that  this  expectation  was  realized.  To  impute  to  Congress  a 
design  to  compel  these  people,  impoverished  as  they  were  known  to  be.  to 
wait  until  the  war  was  over  before  they  could  institute  proceedings  in  the 
Court  of  Claims,  would  be  inconsistent  with  the  general  spirit  of  the  statute, 
and  cannot  be  entertained.  I^  then,  the  right  to  prefer  a  claim  attached  as 
soon  as  the  money  reached  the  territory,  when  did  it  expire  ?  The  law  says 
two  years  after  the  rebellion  was  suppressed;  but  the  question  recurs,  when 
is  the  rebellion  to  be  considered  suppressed,  as  regards  the  rights  intended 
to  be  secured  by  this  statute  P  It  is  very  clear  that  the  limitation  applied 
to  the  entire  suppression  of  the  rebellion,  and  that  no  one  was  intended  to 
be  affected  by  its  suppression  in  any  particular  locality.  It  might  he  sup- 
pressed in  one  State  and  not  in  another,  but  the  citizen  of  the  State  that  had 
ceased  hostilities  was  in  no  better  or  worse  position  in  this  regard  than  the 
citizen  of  the  State  where  hostilities  were  active.  The  limitation  was  not 
partial  in  its  character,  but  operated  on  all  persons  alike  who  are  affected  by 
it ;  was  dependent  on  the  solution  of  a  great  problem,  and  an  interpretation 
of  it  which  would  prescribe  one  rule  for  the  people  of  one  State,  and  a  dif- 
ferent rule  for  those  living  in  another  State,  cannot  be  allowed  to  prevail. 

The  point,  therefore,  for  determination  is,  when,  in  the  sense  of  this  law, 
was  the  rebellion  entirely  suppressed.  And  in  this  connection  it  is  proper 
to  say,  that  the  purposes  of  this  suit  do  not  require  us  to  discuss  the  ques- 
tion —  which  may  have  an  important  bearing  on  other  cases  —  whether  the 
rebellion  can  be  considered  as  suppressed  for  one  purpose  and  not  for  an- 
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other,  nor  any  of  the  kindred  questions   arising  out  of  it,  and  we  therefore 
expresB  no  opinion  on  the  suhiect. 

The  inquiry  with  which  we  haye  to  deal  concerns  its  suppression  only  in 
its  relation  to  those  peraons  who  are  within  the  protection  of  this  law.  It  is 
argued,  aa  the  rehellion  was  in  point  of  fact  suppressed  when  the  last  Con- 
federate general  sitrreadered  to  the  National  authority,  that  the  limitation 
began  to  run  from  that  date.  If  this  were  so,  there  :s  an  end  to  the  contro- 
versy; but  did  Congresa  mean,  when  it  passed  the  statute  in  question,  that 
the  Union  men  of  the  South,  whose  interests  are  especially  cared  for  by  it, 
should,  without  any  action  by  Congress  or  the  Enecutive  on  the  subject, 
take  notice  of  the  day  that  armed  hostilities  ceased  between  the  contending 
parties,  and  if  they  did  not  present  their  claims  within  two  years  of  that 
time,  he  forever  barred  of  their  recovery  ?  The  inherent  difficulty  of  deter- 
mining such  a  matUr,  renders  it  certain  that  Congress  did  not  intend  to  im- 
pose on  this  class  of  persona  the  necessity  of  deciding  it  for  themselvea.  In 
a  foreign  war,  a  treaty  of  peace  would  be  the  evidence  of  the  time  when  it 
dosed,  but  in  a  domestic  war,  like  the  late  one,  some  public  proclamation 
or  legislation  would  seem  to  be  required  to  inform  those  whose  private 
rights  were  affected  by  it,  of  the  time  when  it  terminated,  and  we  are  of  the 
opinion  that  Congress  did  not  intend  that  the  limitation  in  this  act  should 
begin  to  run  until  this  was  done.  There  are  various  acts  of  Congresa  and 
proclamations  of  the  President  bearing  on  the  subject,  but  in  the  view  we 
take  of  this  case,  it  is  only  necessary  to  notice  the  proclamation  of  the  Pres- 
ident, of  August  20, 1866,  and  the  act  of  Congress  of  the  2d  of  March,  1867. 

On  the  20th  day  of  August,  1866,  the  President  of  the  United  States, 
after  reciting  certain  proclamations  and  acts  of  Congress  concerning  the  re- 
bellion, and  his  proclamation  of  2d  of  Apiil,  1866,  that  armed  resistance  had 
ceased  everywhere  except  in  the  State  of  Texas,  did  proclaim  that  it  had 
ceased  there  also,  and  that  the  whole  insuireclion  was  at  an  end,  and  that 
peace,  order,  and  tranquillity  existed  throughout  the  whole  of  the  United 
States  of  America.  This  is  the  first  official  delaration  that  we  have,  on  the 
■  part  of  the  Executive,  that  the  rebellion  was  wholly  suppressed,  and  we  have 
shown,  in  a  previous  part  of  this  opinion,  that  the  limitation,  in  its  effects  on 
the  persons  whose  rights  we  are  considering,  did  not  begin  to  run  until  the 
rehellion  was  suppressed  tiiroughout  the  whole  country.  But  we  are  not 
without  the  action  of  the  legislative  department  of  the  government  on  this 
subject.  On  the  20th  day  of  June,  1864,  Congress  fixed  the  pay  of  n 
commissioned  officers  and  privates,  and  declared  that  it  should  conti 
during  the  rehellion ;  and  on  the  2d  day  of  March,  1867,  it  continued  this 
act  in  force  for  three  years  from  and  after  the  cloae  of  the  rebellion,  as  an- 
nounced by  the  proclamation  of  the  President. 

Congress,  then,  having  adopted  the  20th  day  of  August,  1866,  in  con- 
formity with  the  announcement  of  the  President,  as  the  day  the  rebellion 
closed,  for  the  purpose  of  regulating  the  pay  of  non-commissioned  officers 
and  privates,  can  it  be  supposed  that  it  intended  to  lay  down  a  harsher  rule 
for  the  guidance  of  the  claimants  under  tho  Captured  and  Abandoned 
Property  Act,  than  it  thought  proper  to  apply  to  another  class  of  persons 
whose  interests  it  equally  desired  to  protect.  In  order  to  reach  this  conclu- 
sion, it  ia  neceasary  to  ascribe  to  Congress  a  policy  regarding  the  statute 
under  which  this  claim  ia  preferred  foreign  to  the  views  we  have  expressed 
concerning  it.  Besides,  it  would  require  us  to  construe  two  acts  diflerentiy, 
although  relating  to  the  same  general  suhiect,  in  the  absence  of  any  evidence 
that  such  was  the  intention  of  the  legislature.  If  we  are  right  as  to  the 
motive  which  prompted  Congress  to  pass  the  law  in  question,  and  the  object 
to  be  accomplished  oy  it,  it  is  clear  the  point  of  time  should  he  construed 
most  favorably  to  the  person  who  adhered  to  the  National  Union,  and  who 


ab,Google 


haa  proved  the  government  took  his  property,  and  has  the  money  arising 
from  its  sale  in  the  treasury. 

As  Congress,  in  its  legislation  for  the  army,  has  determined  that  the  re- 
bellion cloBcd  on  the  20th  day  of  August,  1866,  there  is  no  reason  why  its 
declaration  on  this  subject  should  nut  be  received  as  settling  the  question 
wherever  private  rights  are  affected  by  it.  That  day  will,  therefore,  be  ac- 
cepted as  the  day  when  the  rebellion  was  suppressed,  as  respects  the  rights 
intended  to  be  secured  by  the  Captured  and  Abandoned  Property  Act. 

The  point  taken  that  the  court  below  was  not  authorized  to  render  judg- 
ment for  a  specific  sum,  but  only  to  determine  whether  the  claimant  was  eu" 
titled  to  receive  the  proceeds  of  bis  property,  leaving  it  for  an  officer  of  the 
treasury  to  fix  the  amount,  cannot  be  sustained.  To  sustain  this  position, 
would  require  us  tc  hold  that  for  this  class  of  cases  Congress  intended  to 
constitute  the  Court  of  Claims  a  mere  commission.  This  court  will  not  at- 
tribute to  Congress  a  purpose  that  would  lead  to  such  a  result,  in  the 
absence  of  an  express  declaration  to  that  eSect. 

It  is  proper  to  say,  in  conclusion,  that  the  case  of  McKm  v.  United 
States'  cited  as  an  authority  against  the  claimant's  right  to  recover,  has  no 
application  whatever  to  this  case. 

Judgment  afiirmed. 


The  United  States  i>.  Keehleb,  9  Wallace,  86. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  courL 

It  is  stated  that  the  Confederate  Congress  passed  an  act  appropriating 
balances  of  this  kind  to  the  payment  of  claims  against  the  United  States  for 
postal  service,  where  the  parties  resided  within  the  limits  of  the  Slates  in 
rebellion,  and  that  under  this  act  an  order  was  drawn  by  the  post-ofGce  de- 
partment of  the  Confederate  States  on  Keehler,  directing  him  to  pay  this 
money  to  Clemmens,  and  that  on  this  order  it  was  paid. 

It  certainly  cannot  be  admitted  for  a  moment  that  a  statute  of  the  Con- 
federate States,  or  the  order  of  its  postmastar  general,  could  haye  any  legal 
effect  in  making  the  payment  to  Clemmens  valid.  The  whole  Confederate 
power  must  be  regarded  by  us  as  a  usurpation  of  unlawful  authority,  inca- 
pable of  passing  any  valid  laws,  and  certainly  incapable  of  divesting,  by  an 
act  of  its  Congress  or  an  order  of  one  of  its  departments,  any  right  or  prop- 
erty of  the  United  States.  Whatever  weight  may  be  given  under  some  cir- 
cumstances toits  acts  of  force,  on  the  ground  of  irresistible  power,  or  what- 
ever effect  may  be  allowed  in  proper  cases  to  the  legislation  of  the  Stales 
while  in  insurrection,  —  questions  which  we  propose  to  decide  only  when 
they  arise,  —  the  acts  of  the  Confederate  Congress  can  have  no  force,  as  law, 
in  divesting  or  transferring  rights,  or  as  authority  for  any  act  opposed  to 
the  just  authority  of  the  Federal  government.  This  statute  of  the  Confed- 
erate Congress  and  this  draft  of  its  post-office  department  are  not,  there- 
fore, a  sufficient  authority  for  the  payment  to  Clemmens. 


Hickman  b.  Jones,  9  Wallace,  198. 

Mr.  Justice  Swayne  stated  the  case,  and  delivered  the  opinion  of  the  court. 

The  facts  disclosed  in  the  record,  so  far  as  it  is  necessary  to  state  them. 

During  the  late  civil  war,  the  rebel  government  established  a  court  known 

•  8  WttUaee,  163. 
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aa  the  "  District  Court  of  the  Confederafe  States  of  America  for  the  North- 
ern District  of  Alabama."  In  that  court  the  plaintiff  in  error  was  indicted 
for  treason  against  the  Confederate  States.  The  indictment  alleged  that 
troops  of  the  United  States  were  in  the  Northern  District  of  Alabama  en- 
gaged in  a  hostile  enterprise  against  the  Confederate  States,  and  that  Hick- 
man "did  traitorously  then  and  there  assemble  and  continue  with  the  said 
troops  of  the  said  United  States  in  the  prosecution  of  their  said  eipedition 
against  the  Confederate  States ;  and  then  and  there,  with  force  and  arms 
and  with  the  traitorous  intention  of  co-operating  with  the  said  troops  of  the 
United  States  in  effecting  the  object  of  the  said  hostile  expedition,  did  array 
and  dispose  himself  with  them  in  a  hostile  and  warlike  mannei'  against  the 
said  Confederate  Slates ;  and  then  and  there,  with  force  and  arms,  in  pur- 
suance of  such  his  traitorous  intentions,  he,  the  said  James  Hickman,  with 
the  said  persons,  so  as  aforesaid  assembled,  armed,  and  arrayed  in  manner 
aforesaid,  wickedly  and  traitorously  did  levy  war  against  the  said  Confeder- 
ate States."  Upon  this  indictment  a  warrant  was  issued  for  the  arrest  of 
Hickman.  He  was  arrested  and  imprisoned  accordingly-  He  applied  to 
the  defendant,  Jones,  who  assumed  to  act  as  judge  of  tne  court,  to  be  al- 
lowed to  give  bail.  Jones  rejected  the  application,  and  remanded  him  to 
prison.  He  was  subsequently  tried,  acquitted,  and  dischaiged.  He  alleges 
that  the  proceeding  was  without  probable  cause,  and  malicious.  Moore  was 
the  clerk  of  the  pretended  court.  The  name  of  Regan  is  signed  to  the  in- 
dictment as  district  attorney,  and  he  conducted  the  trial.  Robert  W.  Col- 
tatt  was  deputy  marshal,  and  Clay  was  the  editor  and  publisher  of  the 
"  Huntsville  Confederate,"  a  newspaper  through  which  it  was  alleged  he  in- 
cited the  prosecution  by  means  of  malicious  attacks  upon  Hickman  designed 
to  produce  that  result.  The  other  defendants  were  members  of  the  grand 
jury  by  which  the  indictment  was  found.  Testimony  was  given  tending  to 
show  that  the  plaintiff  sympathized  with  the  rebellion  and  participated  in  it 
while  the  rebel  power  predominated  in  North  Alabama,  both  before  and  after 
its  first  invasloit  by  the  forces  of  the  United  States.  The  court  instructed 
the  jury,  among  other  things,  as  follows ; — 

"If,  in  the  case  at  the  bar,  you  believe  that  the  acts  and  speeches  of  the 
plaintiff,  upon  which  the  defendants  rely  to  prove  his  complicity  with  the 
rebellion,  were  the  result  of  anything  less  than  a  fear  that  if  he  did  not  so 
speak  and  act,  his  life  or  his  liberty  or  his  property  would  be  sacrificed  to 
his  silence  or  his  omission,  you  will  find  a  verdict  for  the  defendants. 

"  If,  on  the  other  hand,  you  believe  that  these  acts  of  apparent  complicity 
with  the  rebellion  were  performed  by  the  plaintiff  under  the  influence  of  an 
honest  and  rational  apprehension  that  to  do  otherwise  would  expose  him  to 
persecution  or  prosecution,  or  to  loss  of  life,  liberty,  or  property,  and  that 
notwithstanding  these  acts  of  affiliation  with  the  rebel  community  in  which 
he  lived,  he  was  always  at  heart  honestly  and  truly  loyal  to  the  government 
of  his  country,  he  is  entitled  to  your  verdict." 

The  jury  were  further  instructed  that  it  was  their  duty  to  acquit  the  de- 
fendants, B.  W.  Coltart  and  Clay.  Exceptions  were  duly  taken  by  the 
plaintiff,  and  the  case  is  brought  here  for  review. 

We  have  to  complain  in  tEs  ease,  as  we  do  frequently,  of  the  manner  in 
which  the  bill  of  exceptions  has  been  prepared.  It  contains  all  the  evidence 
adduced  on  both  sides,  and  the  entire  charge  of  the  court.  This  is  a  direct 
violation  of  the  rule  of  this  court  upon  the  subject.  We  have  looked  into 
the  evidence  and  the  charge  only  bo  far  as  was  necessary  to  enable  us  fully 
to  comprehend  the  points  presented  for  our  consideration  —  thus  in  effect 
reducing  the  bill  to  the  dimensions  which  the  rule  prescribes.  No  good  re- 
sult can  follow  in   any  case  from  exceeding  this  standard.     Our  labors  are 


ab,Google 


V  increased,  and  tlie  case  intended  to  be  presented  is  not  un- 
fi-equently  obscured  and  confused  by  the  excess. 

The  rebellion  out  of  which  the  war  grew  was  without  any  legal  sanction. 
In  the  eye  of  the  law,  it  had  the  same  properties  as  if  it  had  been  the  insur- 
rection of  a  county  or  smaller  municipal  territory  against  the  State  to  which 
it  belonged.  The  proportions  and  duration  of  the  struggle  did  not  affect 
its  character.  Nor  was  there  a  rebel  government  de  facto  in  such  a  sense 
as  to  give  any  legal  efficacy  to  its  acts.  It  was  not  recognized  by  the  Na- 
tional, nor  bv  any  foreign  governroent.  It  was  not  at  ajij-  time  in  possession 
of  the  capital  of  the  nation.  It  did  not  for  a  moment  displace  the  rightful 
government.  That  government  was  always  in  existence,  always  in  the  reg- 
ular discharge  of  its  functions,  and  constantly  exercising  all  its  military 
power  to  put  down  the  resistance  to  its  authority  in  the  insurrectionary 
States.  The  union  of  the  States,  for  all  the  purposes  of  the  Constitution, 
ia  as  perfect  and  indissoluble  aa  the  union  of  the  integral  parts  of  the  States 
themselves ;  and  nothing  but  revolutionary  violence  can,  in  either  case,  de- 
stroy the  ties  which  hold  tUe  parts  together.  For  the  sake  of  humanity, 
certain  belligerent  rights  were  conceded  to  the  insurgents  in  arms.  But 
the  recognition  did  not  extend  to  the  pretended  government  of  the  Confed- 
eracy. The  intercourse  was  confined  to  its  military  authorities.  In  no  in- 
stance was  there  intercourse  otherwise  thau  of  this  character.  The  rebellion 
was  simply  an  armed  resistance  to  the  rightful  authority  of  the  sovereign. 
Such  was  its  character  in  its  rise,  progress,  and  downfall.  The  act  of  the 
Confederate  Congress  g  a!       q  w  d  w 

if  it  were  not.     Tlie  c         w  li  d         d  gh 

diction.     The  forms  hwhh  hd         pocdgg 

protection  to  those  w  m    g       b  fR  w  m 

by  which  it  acted.  h  h  pas  d  h         be         h 

appropriate  remedy  ;bhh  ar  hcaal  b 

maintained.     Each  fo  m  g  d  b  pn  I 

needless  to  consider  th  m  l    h  p  k 

subject.     Our  opinio  benfid        hw         h        b         pS 

mentioned. 

1.   The  court  inatru      dh  qhdd  WCyd 

II.W.  Coltart. 

There  was  some  evidence  against  both  of  them.  Whether  it  was  sufS- 
cient  to  warrant  a  verdict  of  guilty  was  a  question  for  the  jury  under  the 
instructions  of  the  court.  The  learned  judge  mingled  the  duty  of  the  court 
and  jury,  leaving  to  the  jury  no  discretion  but  to  obey  the  direction  of  the 
court.  Where  there  is  no  evidence,  or  such  a  defect  in  it  that  the  law  will 
not  permit  a  verdict  for  the  plaintiff  to  be  given,  such  an  instruction  may  be 
properly  demanded,  and  it  is  the  duty  of  the  court  to  give  it.  To  refuse  is 
error.  In  this  case  the  evidence  was  received  without  objection,  and  was 
before  the  jury.  It  tended  to  maintain,  on  the  part  of  the  plaintiff,  the  issue 
which  they  were  to  try.  Whether  weak  or  strong,  it  was  their  light  to  pass 
upon  it.  It  was  not  proper  for  the  court  to  wrest  this  part  of  the  case,  more 
than  any  other,  from  the  exercise  of  their  judgment.  The  instruction  given 
overlooked  the  line  which  separates  two  separate  spheres  of  duty.  Though 
correlative,  they  are  distinct,  and  it  is  important  to  the  right  administration 
of  justice  that  they  should  be  kept  so.  It  is  as  much  within  the  province 
of  the  jury  to  decide  questions  of  Tact  as  of  the  court  to  decide  questions  of 
law.  The  jury  should  take  the  law  as  laid  down  by  the  court,  and  give  it 
full  effect.  But  its  application  to  the  facts  —  and  the  facts  tliemselves  — 
it  is  for  them  to  determine.  These  are  the  checks  and  balances  which  give 
to  the  trial  by  jury  its  value.     Experience  has  approved  their  importance, 
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They  are  indispensable  to  the  harmony  and  proper  efficacy  of  the  system. 
Such   is   the  law.     We   think  the  exception  to   this  instruction  was   well 

2.  The  other  instruction  to  he  considered  waa,  substantially,  that  if  the 
plaintiff  had  himself  been  a  traitor  he  could  not  recover  against  those  who 
Iiad  been  instrumental  in  his  arreet,  imnriBonment,  and  trial  for  treason 
a;;ainst  the  Confederacy  —  the  treason  alleged  to  consist  in  the  aid  which 
he  had  given  to  the  troops  of  the  United  States  while  engaged  in  suppress- 
ing the  rebellion. 

As  matter  of  law,  we  do  not  see  any  connection  between  the  two  elements 
of  this  proposition.  Giving  aid  to  the  troops  of  the  United  States,  by  whom- 
soever eiven,  and  whatever  the  ciraumstanees,  was  a  lawful  and  meritoriotis 
act.  If  the  plaintiff  had  before  co-operated  with  the  rebels  there  was  a  locus 
peniteniicE,  which,  whenever  he  chose  to  do  so,  he  had  a  right  to  occupy. 
His  past  or  subsequent  complicity  witb  those  engaged  in  the  rebellion  might 
affect  his  character,  but  could  not  take  away  his  legal  rights.  It  certainly 
could  not,  as  matter  of  law,  give  impunity  to  those  by  whose  instrumentality 
he  was  seized,  imprisoned,  and  tried  upon  a  capital  charge  for  serving  his 
country.  Such  a  justifteatjon  would  be  a  strange  anomaly.  Evidence  of 
treasonable  acts  on  his  part  against  the  United  States  was  alien  to  the  issue 
before  the  jury.  To  admit  it  was  to  put  the  plaintiff  on  trial  as  well  as  the 
defendants.  The  proofs  upon  the  questjon  thus  raised  might  be  more  volu- 
minous than  those  upon  the  issue  made  by  the  pleadings.  The  trial  might 
be  indefinitely  prolonged.  The  minds  of  the  jury  could  hardly  fail  to  be 
darkened  and  confused  as  to  the  real  character  of  the  case  and  the  duty  they 
were  called  upon  to  discharge.  The  guilt  of  the  plaintiff,  if  established, 
could  in  no  wise  affect  the  legal  liability  of  the  defendants;  nor  could  the 
fact  be  received  in  mitigation  of  damages.  It  is  well  settled,  that  proof  of 
the  bad  character  of  the  plaintiff  is  inadmissible  for  any  purpose  in  actions 
for  malicious  prosecution.t  All  the  evidence  upon  this  subject  disclosed  in 
the  bill  of  exceptions  was  incompetent,  and  should  have  been  excluded  from 
going  to  the  jury.     This  instruction  also  was  erroneous. 

Judgment  reversed,  and  the  cause  remanded  to  the  court  below,  with  an 
order  to  issue  a  venire  de  novo. 


BiGELOw  V.  FoBKEST,  9  Wallace,  339. 
In  this  case  the  court  decide  that  the  confiscation  act  of  17th  July,  1862, 
is  to  be  construed  in  connection  with  the  joint  explanatory  resolution  of  the 
same  date  (12  Stat,  at  Large,  627),  and  that  upon  a  decree  of  condemation 
under  this  act,  all  thatcould  be  sold  wasalife  estate  of  the  criminal. 
The  learned  reader  is  referred  also  to  the  following  cases  :  — 
McKee  v.  (7.  S.,  8  Wallace,  168.     The  Ouachita  Cotton  Case,  6  ib.  521. 
The  U.  8.  V.  Lane,  8  ib.  185.  Union  Ins.  Co.  v.  V.  S.,  6  ib.  765. 

Morris'  Cotton,  8  ib.  50".  Armstrong's  Foundry,  6  ib.  769. 

^Aylwinv.  ITJuiei-,  12  MassaohuBBtta.aai  Nob  York  Fire Inauranct  Company  y.  Wal- 
den,  U  Johnaon,613;  UUca  Insurance  Company  v.  lladger,i  WeBHeiJ,  lOa;  Tufts  t.  Sea- 
bury,  11  riclterliig,  1*);  Xartm  v,  Fairiants,  Ib.  368;  ttaher  v.  Z/ttncan,  I  Hentoe  ana 
Munfoid,  6S2;  Schnchardt  v.  Mleai.  I  Wallace,  3a». 


,d  by  Google 


INDEX. 


ABANDONED  PROPERTY. 

claim  to,  by  a  rebel  who  has  taken  the  oath  of  amnesty,  &c., 

(S.  O.  535.) 382,  383 

Btatntes  relating  to.     See  Index,  "  Capture." 

see  act  March  3,  1863,  and  July  2,  1864,  relating  to. 

land  in  rebel  States  set  apart  for  fteedmen,       ....     474 

see  act  Marcb  3,  1860,  ch.  90,  sec,  4,  relating  to. 

letter  to  G.  W.  Julian,  relating  to, 460 

act  July  lb,  1866  ch  JOG  fteedman's  bureau,  relating  to.    See 

Index      Fieedman  s  Bureau." 
see     Mihtarv  Government  and  Eeeonstruction,"  note,      .         .     427 

slaves  when  deemed  captives  of  war, 114 

act  Juae  27    1868   relating  to   ■lee  note, 182 

officers  who   ha\e  aGministered  acts  of  Congress,  relating  to 
captured  or  abandoned  property,  protected   from    suits 
and  proiecutiono  ......     1812 

see  act  March  3   1863  and  1868.  ch.  267,  referred  to  in  note,  .     182 
policj  recommended  to  the  governraent  in  relation  to,  .     469 

note  on  the  right  of  capture  of  enemy's  property,  .         .     451 

see  United  States  b.  Anderson,  ......     603 

ADAMS,  JOHN   QUINCY, 70,  71,  73,  77-81 

AFRICAN  DESCENT,  PERSONS  OF. 

may  be  rightfully  called  on  for  military  service,         ...       20 
laws  by  which  they  have  been  introduced  into  the  militarj'  ser- 
vice of  the  United  States,  see  note  to  page  20,        .     478^94 
laws  equalizing  their  pay  with  that  of  white  soldiers,  see  note 

to  page  20 478^94 

steps  taken  by  Congress  in  relation  to  the  aboliljon  of  slavery, 

see  note  on  slavery, 393-4011 

rights  conferred  on  them  by  ameudments  of  the  Constitution, 
and  by  reconstruction  laws,  see  note  on  "  Military  Gov- 


it  and  Eeeonstiuc 
e  Index,  "  Constitution," 
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AFRICAN  DESCENT,  PERSONS  OF  — coniinwd. 

for  rights  of,  see  Index,  "  Civil  Rights." 

see  act  April  9,  1866,  oh.  31. 

when  deemed  captives  of  war, 114 

see  Index,  "  Captives." 

history  of  their  introduction  into  our  military  forces,         .      470-494 

excluded  from  the  regular  and  volunteer  array  by  law,  prior  to 

July  17, 1862 478-494 

AID  AND   COMFORT  TO  THE  ENEMY. 

voluntary  residence  in  enemy's  country  is  made  prima  facie 

evidence  of,  by  stat.  1868,  oh.  71,  sec,  3,  .         .         .     342 

ALABAMA,  STATE  OF. 

admitted  to  representation,      ...,..,     445 

ALEXANDFJt,   MRS.,  cotton  (2  "Wallace,  417) 532 

ALIENS. 

division  of,  into  six  claases,      .......     333 

residing  in  this  country  owe  ailegiaiice  to  the  United  States,    .     334 

may  be  punished  by  any  nation  for  crimes  committed  within  its 

jurisdiction, 334 

are  subject  to  the  jurisdiction  of  military  courts  and  to  military 

government, 334 

engaged  in  commerce,  or  those  who  come  into  the  belligerent 

country  —  when  they  become  enemies,   .         .      332,  335,  352 

who  join  in  active  hostilities  against  the  United  States — their 

rights  and  liabilitiea, 338 

who  have  voluntarily  enlisted  in  the  service  of  the  United  States,    338 

status  of  n  on -naturalized,  resident  here,  in  case   of  war  with 

their  native  country, 336 

neutral,  non-naturulized,  who  have  exercised  the  franchise  of  cit- 
izens here,  liable  to  do  military  duty,      ....     330 

neutral,  domiciled  in  the  loyal  States,  degree  of  protection  ac- 
corded to, 339 

naturalized  under  the  laws  of  the  United  States,         .         .         .338 

neutral,  non-naturalized  permanently  domiciled  in  rebel  States      339 

when  subject  to  milita  j  d  t     and     1  en  not   o   ubject  339 

neutral,  non -naturalized   dom  ciled        rebel  States  before  the 
war,  and  not  w  thdran  ng  then  selves  and  the     property 

1   n    n  m  es  346  );2 

decl     d    ubj    1 1    non  ntercourse  acts  by  i  roclamat  on  and 

1  t  te  .  343 

ne  tral  t     alized    hi      g  temporarj   domic  le    n   rebel 

S    t  d   ema  n  ng  tl  ere  duru  g  the  n  r  34      347 

wh    w  thd    w  fr  m  rebel  ju     d   t  o  347 
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ALIENS  —  continued. 

having  mercantile  domicile  in  tiie  rebel  States,          .         .         .     346 
if  prevented  by  the  United  States,  or  those  acting  under  its  au- 
thority, from  withdrawing, 345 

travellers,  or  those  making  t«mporarj'  sojourn  here,  .         .     345 

neutral,  whether  domiciled  here  or  not,  not  having  exercised 

any  of  the  franchises  of  citizenship,  may  withdraw,         .     349 
though  neutral,  if  they  do  not  withdraw,  but  remain  subjects  de 
facto  of  a  hostile  goyernment,  their  property  is  liable  to 
be  treated  as  that  of  an  alien  enemy,      .         .         .     349,  352 
owning  plantation   in   enemy's  country,  cannot  withdraw  its 

produce 349,  350 

opinions  of  Sir  William  Scott  and  of  the  Supreme  Court  of  the 

United  States  on  this  subject, 349 

liable   to   military  service   if  they  have  exercised  the  elective 

franchise,  or  other  franchise  of  citizenship,  .  .  .  339 
claim  to  indemnity  if  arrested,  or  imprisoned,  .         .      211,  355 

arrested  and  imprisoned,  having  given  reasonable  cause  for  be- 
lief of  their  hostile  purposes,  ....     354,  353 
how  affected  by  treaties  of  commerce,        ....     352,  354 
giving  reasonable   cause  to  believe  that  they  are  aiding  the 

public  enemy,  may  be  arrested,  ....  198, 354 
may  be  arrested  if  embarrassing  our  military  operations,  .  198,  354 
entitled,  for  such  arrests,  to  no  indemnity,         ....     365 

the  reason  of  this, 365 

legality  of  arrests  of,  under  martial  law,    .....     211 
arrested  rightfully  by  martial  law,  cannot  have  their  claims  for 

damage  adjudicated  by  civil  tribunals,  ....  211 
arrested  wrongfully,  not  always  entitled  to  redress,  until  the 

fact  of  alienage  ia  made  known  to  the  government,  212 

right  to  export  lumber  after  blockade  was  declared,  without 
proof  of  having  owned  it  prior  to  the  war,  not  admittted 

(S.  O.  195) 362 

arrest  of  non-neutral  aliens,  claim  of  indemnity  for  (S.  O.  357),     365 
claims  of  indemnity  aguinst  payment  to  the  United  States  of 
rent  of  property,  in  New  Orleans,  of  a  rebel  enemy  (S.  O. 

No.  362), 368 

serving  in  the  rebel  army  not  deprived  of  the  benefit  of  the 
plea   of  alienage,   as  against  the  claim  of   the  United 
States  to  their  militaiy  service  (S.  O.  433),    .         .     354,  374 
voluntarily  enlisflng  in  our  service,  not    entitled  to  discharge 

(S.  O.  448), 374 

claims  of,  since  the  war ;  draft  of  a  bill  proposed  for  that  purpose, 

and  remarks  (S.  0.  518), 379 


,d  by  Google 


614  INDEX. 

ALIENS  —  couUnued. 

residing  permaneutly  in  rebel  districts,  have  DO  clcdm  for  prop- 
erty captured  or  injured  in  the  war  by  United  States 
forces  (fi.  O.  731), 387 

forced  into  rebel  service,  captured  by  the  United  States,  wheth- 
er entitled  to  discharge  (S.  O.  935) 388 

not  exempt  from  enrolment  or  draft  in  our  forces,  if  they  have 
assumed  rights  of  citizenship,  by  voting  at  any  election 
in  any  State  or  Territory.  Act  of  February  24,  1864, 
ch.  13 339 

of  twenty-one  years  of  age,  who  have  served  in  our  ainiy,  and 
have  been  honorably  discharged,  having  lived  one  year 
in  the  United  States,  may  be  naturalized,  &c.  See  act 
July  17,  1863,  ch.  200,  sec.  21. 

see  act  July  27,  1868,  ch,  276,  disqualifying  them  from  main- 
taining actions  against  the  United  States,  or  against 
any  of&cer,  for  certain  acts. 

not  to  maintain,  in  any  United  States  or  State  court,  against 
the  United  States  or  against  any  person,  for  any  act 
done  or  omittedj  under  certain  acts  of  Congress  relat- 
ing to  ca])tured  or  abandoned  property,  &c,,  see  Stat. 
1868,  ch.  276. 

certain,  may  prosecute  claims  against  the  United  States,  in  the 
Court  of  Claims.     See  stat.  1868,  ch.  276. 

not  residing  in  the  United  States  owe  no  allegiance  to  our  gov- 
ernment,         322 

distinction  between  such  aliens   and  citizens  wlio  ai'e   jiublic 

"  enemies,"  in  relation  to  their  obligations  and  liabilities,    322 
AMENDMENl'S.     See  Index,  "  Constitution." 

AMNESTY. 

property  of  rebels   refusing   amnesty  should    be   confiscated  ; 

letter  to  Hon.  G.  W.  JuHan 473 

as  bestowed  by  President  Johnson, 469 

see  Ex  parte  Garland,      ........     565 

when,  on  whom,  and  on  what  terras  to  be  bestowed,  is  a  ques- 
tion of  public  policy,  see  Index,  "  Policy  of  the  Govern- 

proposed  by  President  Lincoln,         ......  254 

how  far  recommended,      ........  470 

if  refused  by  malignant  enemies,  their  property  should  be  con- 
fiscated   473 

dictates  of  humanity  and  of  statesmanship,       ....  472 

ANDEESON  ats.  United  States  (9  WaUace  64) 603 
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APPEAL. 

the  Supreme  Court  has  no  jurisdiction  to  entertain  appeals  from 
the  judgments  of  military  courts  held  during  the  war, 
see  act  March  2,  1867,  ch.  165,      ....       288-290 
ae  to  right  to  hear  and  decide,  on  appeal,  all  questions  of  law 

growing  out  of, 536 

see  civil  rights  act,  April  9,  1866,  cL  31,  sec.  10. 

see  Milligan's  case, 536 

notes  on 460 

see  Index,  "  Provisional  Courts." 

see  the  Grapeshot,   .........     598 

see  Vallandigham's  case 524 

see  Ex  parte  Garland, 665 

see  Ex  parte  Yerger  (9  Wallace,  85). 
AEItANSAS,  STATE  OF. 

admitted  to  representation  in  Congress,   ....      249,  445 

ARMY,  KEGULAK. 

callof  the  President  for  increase  of.  Mays,  1861,    .         .         .478 
colored  men  excluded  from  by  law  prior  to  1862,      .         .      478-480 
regulations  of  the  army  made  by  the  War  Department   have 

the  force  of  law,     ........     479 

new  army  regulations  of  August,  1861,     .....     479 

such  regulations  excluded  from  the  army  slaves  and  colored  men,     479 
opinion  of  Attorney  General  Gushing,  and  decision  of  the   Su- 
preme Court, 479 

exclusion  of  colored  soldiers  from,  rigidly  enforced  by  General 

McClellan 480 

free  white  males  only  could  belong  to,  prior  to  July  17,  1862,478-480 
ARNOLD,   HON.   L  N.,  of  Illinois. 

note  on  slavery, 393 

bill  to  prohibit  slavery  in  the  Territories,  ....     396 

ARRESTS  BY  MILIl'ARY  AUTHORITY.     See  ■'  Military  Arrests." 
ARTICLES   OF  WAR.     See  "  Capture." 

see  note  to  forty-third  edition,  "  Laws   for  raising  and  organ- 
izing Military  Forces,     .......     478 

see  Stat.  April  10,  1806. 
ASHLEY,  HON.  J.  M.,  of  Ohio. 

proposition  to  amend  the  Constitution  (13th  amendment)  abol- 
ishing slavery 398 

letter  of,  to  the  Secretary  of  War  on  military  govor 
ATTACHMENTS. 

of  sequestered  property  by  claimants  against 
of  (8.  O.  730),       ".         .         .         . 
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ATTAINDER. 

bills  of, 84 

bills  of,  in  England 84 

the  confiscation  act  of  July  17,  1862,  is  not  a  bill  of  attainder, 

or  ex  post  facto  law, 116 

this  act,  and  the  joint  resolution  which  accompanied  it,  ace  to 

be  construed  as  one  act,  and  provide  for  forfeiture  of 

nothing  besond  a  life  estate  of  the  offender,                    .  1 16 
this  view  affirmed  by  the  Supreme  Court  in  1870,  in  Bigelow  v. 

Forrest,  Appendix, 610 

see  U.  S.  V.  Latham,  referred  to 110 

three   modes    of   attainder   practised   in   England   in   former 

times,  see  introduction  to  chap.  T.,         ....  93 

punishment  by  attainder,          .......  84 

attainders  prohibited  as  inconsistent  with  constitutional  liberty,  85 

bills  of  attainder  abolished, 86 

what  is  a  bill  of  attainder 80 

bills  of  pains  and  penalties, 97 

ex  post  facto  laws  prohibited;  bills  of  pains  and  penalties,  as 

well  as  attainders,  unconstitutional,        ....  88 
attainders  in  the  Colonies  and  States,       ....         89,  122 

bills  of  attainder,  how  recognized, 91 

nature  of,  stated  by  the  majority  of  the  Supreme  Court,  in  Cum- 

mings  V-  State  of  Missouri,    .         .          ....  556 

and  by  the  Court  in  Ex  Parte  Garland, o6.i 

see  Introduotion  to  Chaji.  V.  relating  to,  .         .         .         .         93,  94 


BATES,  EDWARD,  Attorney  General. 

remarks  on  his  opinion  on  the  question  of  payment  of  colored 

volunteers, 491,  492,  507 

on  construction  of  the  two  acts  of  July  17,  1862,  cbs.  195  and 

201, 491,  492,  496 

BATTLE. 

case  of  the,  see  6  Wallace,  498, 
BELLIGERENTS. 

rebels  may  be  treated  by  the  government  as  such,    Note  A,  and  44, 21S 
if  rebels  are  treated  as  such  by  the  government,  their  personal 
property  of  all  kinds  may  be  captured  or  confiscated  by 

the  laws  of  war, 48,  54-65 

if  rebels  are  recognized  as  belligerents  under  the  law  of  nations, 
the  personal  property  of  all  persons,  citizens  or  aliens, 
voluntarily  and  permanently  residing  in  territory  under 
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BELLIGERENTS  —  contimed. 

the  control  of  the  eiiBmy,  ia  liable  to  capture  and  coafia- 

cation 48,  36,  58 

see  "  War  Claima,"  "  Solicitor's  Opinion,"  "  Public  Enemies." 
their  ships  and  other  property  on  the  sea  may  be  captured  and 

condemned  as  prizes, 48,  57 

see  "  Capture." 

slates  of  belligerents  in  civil  war  may  be  emancipated  by  tbe 

law  of  nations, 68,  69 

this  right  of  emancipation   confirmed  by  authority  and  usage 

ofnations 74 

see  "  Indemnity ;  "  see  also  note,  on  "  Slavery."         .         .     393-403 

this  rigbt  Banotioned  by  tbe  practice  of  the  government  of  the 

United  States 74 

the  real  estate  of  belligerent  rebels  situated  in  thia  country 
may  be  confiscated  or  sequestered  by  the  government 
jure  belli, 58-61i 

so  as  to  the  real  estate  of  aliens  voluntarily  and   permanently 

residing  in  enemy's  territory,  ....         56-62 

decision  of  the   Supreme  Court  of  the  United  States  on  this 

point,  in  8  Cranch,  123, 61 

Chancellor  Kent's  opinion  on  the  same, 61 

the  persons  of,  may  be  captured  and  held  as  prisoners  of  war, 

50,  33,  57,  240 

property  of,  is  not  held  to  be  cmifiacated  as  the  necessary  re- 
sult of  conquest,  but  this  must  be  done  by  military  or 
legislative  act  of  the  conquering  power,  .         .  56,  59 

in  civil  or  international  war,  are  all  individually  and  coUecfively, 
as  members  of  a  government,  enemies  of  each  other, 

61,  239,  240,  293-306 

tight  to  confiscation  of  enemy's  property,  whether,  and  how  far 
it  shall  be  used,  is  for  the  government  to  decide, 

62,  65,  470,  474 

suggestion  that  confiscation  of  property  of  slaveholders  would 
affect  only  about  one  flfUeth  part  of  the  inhabitants  of 
rebel  slave  States, 62 

comparison  of  their  number  with  that  of  the  old  tories  of  the 

revolution,     .         .         ......         .62 

whether  rebels  shall  be  deemed  as  such,  and  shall  become  en- 
titled to  the  privileges  of,  depends  in  the  first  instance 
on  the  decision  of  the  President,  .         .         .      240,  425 

whether  belligerent  rights  shall  be  permanently  conceded  to 

IS 
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BELLIGERENTS  —  continued. 

rebels  in  civil  war,  depends  upoa  the  policy  of  our  gov- 
ernment,         2 

see  "Policy  of  the  Government," 

rebels  in  civil  war  may  be  treated  as  such,  or  as  subjects  liable 
to  all  the  penalties  of  municipai  laws,     .... 

authorities  cited  on  this  point, 

rebels  ha^e  in  fact,  in  several  respects,  been  treated  as  such  by 

the  government,     ..,.,..       45,  i 

blockade  of  rebel  ports  has   been  set  up  under  the  law  of  na- 

the  Constitution  defines  "treason"  as  levying  war,  and   there- 
fore holds  traitors  as  subjects  and  belligerents, 
"  a  rebel  does  not  cease  to  be  a  subject  because  he  has  turned 

if  traitors  are  allowed  belligerent  privileges,  they  must  be  sub- 
jected to  belligerent  disabilities,        .         .         .         .     46,  2 

cannot  assume  inconsistent  characters,         ....     46,  S 

gOTernment's  right  to  treat  rebels  as  belligerents,  or  as  traitor 
subjects,  relieves  the  administration  from  embarrassment, 
and  why,        ,......,, 

government  may  elect  its  own  policy  as  to  individuals,     . 
whether  to  be  deemed  as  mere  insurgents  or  as  public  enemies, 

is  a  political  question,  ....        44,  293,  S 

whether  entitled  to  civil  or  political  rights  in  the  Union  is  apo- 
litical question,  to  be  decided  by  the  political  department 
of  our  government,       53, 242, 244,  252, 292, 293, 295, 306, 4 
may  be  subjected  by  the  conquerors  to  military  government, 

see  title  "  Military  Government." 
this  doctrine  doubted  and  denied  in  1862,  when  this  essay  was 

first  published,       ........     4 

see  note  on  Belligerents,  .         .  .         .         .         .      ■   .     4 

principle  now  established 425,  4 

cases  on  these  points  printed  in  this  work,        .         .         .         .     4 

Cherokee  Nation  v.  Georgia,    ,..,...     5 
Khode  Island  v.  Massachusetts,         ......     5 

cases  decided  in   the   Sujireme  Court  since  the  publication  of 

the  later  editions  of  this  essay  (see  Appendix),       .      512,  6 
see  "  Supreme  Judicial  Court,  Cases  decided  by,"     .         .       612,  6 

exchange  of,  as  prisoners  of  war, 45,  2 

note  to  forty-third  edition,  on  Belligerents,        ....     4 

Georgia  v.  Stanton, 445,  5 

The  Venice, 5 

Mrs.  Alexander's  Cotton, 5 
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Mississippi  e,  Johusoii,  579 

The  Peterhoff, 582 

The  William  Bagaley 583 

Mauran  v.  Insurance  Co.,  .......     587 

the  acts  of  the  Confederate  States  relating  to,  .  .  .  409-425 
subjects  of,  cannot  transfer  allegiance  flagrant  bdlo,  so  as  to 

protect  their  trade, 334 

or  neutrals  violating  blockade,  their  shipa  and  cargoes  subject 

to  seizure  and  tondemnatioii  by  prize  courts,  note  on  p.        45 
BELLIGERENT  RIGHTS  IN  CIVIL  WAR. 

possessed  by  this  government  against  rebels  in  arms,  .  44,  5U-65 
what  they  are  is  to  be  ascertained  by  the  law  of  nations,  .  .  47 
law  of  nations  above  the  Constitution,  .....  46 
among  these  belligerent  rights,  according  to  the  law  of  nations, 

are  the  folloumg :  — 
the  right  tu  capture  the  persons  of  the  enemy,  and  liold  them  as 

prisoners  of  war 50,  53,  57,  240 

to  blockade  their  ports  of  entry  (see  "  Blockade"),    45,  296 
to   pass    acts   of  non-interoourse    (see   "  Non-inter- 
course "), 299,  30a 

to   capture   enemy's  personal  property  on  land  (see 

"Capture"), 48 

to  destroy  the  same 48 

to  capture  personal  property  of  all  persons,  citizens 
or  aliens,  friendly  or  hostile,  voluntarily  and  per- 
manently residing  in  enemy'a  districts  (see  "  Pub- 
lic Enemy  ") 36-62 

to  conquer  and  hold   the   lands   or   territory  of  the 

enemy  by  miKtary  forces,    .         .         .         .         .       6^ 
to  confiscate  the  enemy's  real  estate,  ...       58 

to  confiscate  the  real  estate  of  aliens  voluntarily  and 

permanently  adhering  to  the  enemy,  .        .        .      ofi 
to  emancipate  enemy's  slaves  by  the  war  power  of  the 

President 66 

to  emancipate  enemy's  slaves  by  the  belligerent  law  of 

nations, 69 

this  right  confirmed  by  authority  and  usage,  ,         .       74 
this  right  confirmed  by  usage  of  this  government, .       74 
to   confiscate   the   real    and   personal   estate   of  the 

enemy 48-62,  240 

see  letter  to  Hon.  G.  W.  Julian,  .         .         .469 

to  confiscate  that  of  all  permanent  residents,  &c.  (see 

"  Aliens,"  see  ■'  War  Claims),    .         .         .60,  61,  240 
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BELLIGEBENT   RIGHTS   IN    CIVIL   WAR— continued. 

the  right  to  deprive  the  enemy,  when  conquered,  of  all  civil 
and  polilioai  rights  under  the  Constitution  and 
government  of  the  United  States,  saving  to  them 
only  the  rights  of  a  conquered  country  under  the 
laws  of  war,  .         .         53,242,244,252,293,395 

to  subject  them  to  military  governments  (see  "  Mili- 
tary Government"). 

see  notes  to  forty-third  edition,  .         .         .     425 

how  helligerent  rights  are  to  be  acquired,         ....       38 

declaration  of  war  not  necessary  to  acquire  them,      ...       38 
the  inauguration  of  civil  war  gives  them  to  the  government  as 

against  rebels,        ........       40 

this  principle  recognized  in  the  prize  oases  by  the  Supreme 

Court, 141,156,238,243 

recognition   of  a  state  of  civil  war  by  the  pohtical  department 

gives  them  to  the  government,       .  141-156,  238-243 

this  principle  recognized  by  all  the  judges  in  the  prize  cases,  see 

recent  Cases  decided  in  the  Supreme  Court,    141-136,238-243 
to  the  same  effect  (Appendix),        ....      531-612 
whether  belligerent  rights  shall  or  shall  not  be  used  against, 
or  conceded  to,  the  enemy,  is  a  question  of  public  policy, 
and  is  to  he  decided  by  the  political  department  of  the 
government,   .         .         .         .         .         53, 240, 247,  293,  294 
certain  of  them  have  in  fact  been  conceded  to  rebels,  and  eser- 

cised  against  them, 291,292 

policy  recommended  as  to  the  use  of,  in  relation  to  the  political 

rights  of  rebel  States, 234,  248 

policy  recommended  as  to  conliscation,     .....     470 
policy  recommended   as  to   the   liberation  of  enemy's   slaves 

(preface,  p.  vi.), 131,  HO 

poKcy  recommended  as  to  cutting  up  large  estates,  .         .         .     470 
policy  recommended  as  to  reconstruction,  .         ,         .     248,  249 

certain  rules  of  the  law  of  war, 334,  333,  336 

of  seizure,  of  capture,  &c.,  recognized  by  the  Supreme  Court,  .     240 

conceded  by  foreign  countries  to  rebels 333 

legal  effect  of  such  concession,  .....      333-343 

of  the  United  Slates  against  property  of  alien  merchant,  how 

determined,  .        ,        .        : 348 

as  against  neutral  aliens  following  from  the  status  of  the  inhab- 
itants of  rebel  States,  as  public  enemies,        .         .         .     351 
of  public  enemies  against  the  government,         .         .         .         .471 
see  "Belligerents,"  "Capture,"  "Confiscation,"  "Prize,"  note 

on  "  Eeconstruction,"  and  note  on  "  Belligerent  lUghts,"     423 


ab,Google 


IHDEX. 


621 


BELLIGERENT  RIGHTS  IN  CIVIL  WAR  — continued. 

conceded  to  the  rebeia  by  our  government,        .         ...       4.5 

exchange  of  prisoners  of  war, i5,  209 

exchange  of  persons  aS  prisoners  of  war,  who  had  been  con- 
victed of  piracy, 298,  299 

conceded  hy  terms  of  siHrender  of  Generals  Lee  aud  Johnston's 

armies  to  General  Grant, 299 

such  terms  have  been  ratified  by  the  goTernment,  note  to  299 

see  Index,  "  Confederat     L        " 

see  "  Cases  decided  in  S  p    m    C  Ap     d        .         .     512,610 

effect  of  acknowledging  be  ''      S  '*?  foreign 

governments,  on  m      g  h       nited  States 

for  indemnity  aga:  p  property  of 

aliens  inflicted  b    tl  p  the  enemy, 

see  chapter  on  W  ar  C  aim  h    U       d      ates,   .      331,  358 

Bigelow  0.  Forrest,  9  Wallace,  339,  Appendix,  .         .         .610 

BINGHAM,  HON.  JOHN  A.,  of  Ohio. 

14th  amendment  to  the  Constitution,        ....  399 

see  civil  rights  act,  April  9,  1866,  ch.  31, 399 

see  note  on  "  Slavery," 393 

BLOCEABE  OF  ENEMY'S  PORTS. 

by  act  of  our  government, 45 

act  of  blockading  rebel  ports  is  using,  to  that  extent,  belliger- 
ent rights, 45 

under  the  hw  of  nations,  can  lawfully  exist  only  when  there  is  a 
J    bl      enemy  to  the  country  wbich  proclaims  and  en- 

f  it, 305 

pi         d  by  President  Lincoln,  April  19,  1861,      .         .         .296 

p      Ira       nof  April  27,  I86I, 296 

p      1       tl  n  of  August  16,  1861, 296 

p      1  m  t       of  July  1,  1862, 296 

remarks  on  these  proclamations  of,  ....      296-298 

breach  of, 296 

officially  notified  to  foreign  powers  as  under  the  law  of  naliona, 

effect  of, 45 

see  "  the  Orcassian,"  Appendix, 531 

BOLIVAR,  GBNEKAL, 73 

BOMBARDMENT. 

of  Greytown,  injuries  suffered  thereby, 536 

Lord  Palmerston's  opinion  on,         ......     536 

Attorney  General's  opinion  on,         ......     536 

of  Uleaborg,  Palmerston's  opinion 536 

of  Copenhagen,  Palmerston's  opinion, 536 

BROUGHAM,  LORD,  on  military  prize, 48 
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CABINET  OFFICE. 

new  cabinet  office  proposed,     ......      463,  466 

CALIFORNIA. 


admission  of,   to  the  Union 314 

CARTEL. 

see  Index,  "  Capitulation,"  "  Belligerent  Eights,"  "  Belligerents." 
CAPITULATION. 

of  rebel  prisoners  at  Hatteras,  effect  of, 45 

of  armies  of  General  Lee  and  General  Johnston,  effect  of,  see 

note  to  page 299 

of  enemies  by  cartel,  effect  of,  ......     299 

CAPTIVES   OF  WAR. 

slaves  of  rebels  who  escaped  from  their  masters,  so  declared 

by  Stat.  July  17,  1862,  ck  195, 114 

slaves  deserted  by  rebels  and  coming  under  our  control,  .         .     114 
slaves  found  in  places  once  occupied  by  rebel  forces,  and  after- 
wards  occupied   by   ours,  declared  to  be   such  by  act 

July  17,  1862,  ch.  185 114 

public  enemies  captured  in  civil  war  are  such,  .         ,         .64,  167 
exchange  of  rebels  as  such,       .......       45 

exchange  of  rebels  as,  by  cartel, 298,  299 

may  be  held  as  prisoners  of  war, 61,  167 

see  note  on  the  "  War  Powers  used  by  the  Government,"         .     391 
for  poUtieal    rights   of,    see    "  Belligerents,"   "  Policy  of   the 
Government,"  &c. 
CAPTURE. 

title  by 48 

prize  courts  determine  right  of,  when  made  on  the  high  seas,    .       48 
of  all  personal  property  of  all  permanent  residents  in  the  ene- 
my's territory,  whether  friendly  or  hostile,  is  lawful,  56,  58, 240 
right  of,  recognized  by  the  Supreme  Court,        ....     240 
note  to  43d  edition,  upon  the  right  of   capture   of   enemy's 

ptoperty  jure  belli, 451-455 

rights  of,  claimed  in  this  essay 451-455 

cautious  steps  by  which  the  Supreme  Court  advanced  towards 

a  recognition  of, 451-45.1 

sketch  of  the  line  of  cases  in  our  courts,  by  which  this  doctrine 

relating  to  prizes  was  settled,         ....     45!,  455 

Dunlop,  J.,  Sprague,  J.,  Betts,  J 451,  455 

points  first  finally  decided,  1863-4,  in  prize  cases,  141-156,  451,  455 
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judicial  decisions  as  to,  on  land,        .         .         .       141-156,  451,  455 
progreBB  of  public  and  judicial  opinion,     ,         .       141-156,  451,  455 
various  acts  of  Congress  relating  to,  .         ,       141-158,451,455 

comments  on,  .        ......       141-156, 451,  45o 

articles  of  war  as  to,        .         ■         .         ■         .         ■         .         .     166 
right  of,  in  its  amplest  extent,  has  been  recognized  and   en- 
forced by  the  courts,  and  sanctioned  by  the  government, 
since  the  publication  of  the  10th  edition  of  this  essay, 

see  "  The  Battle,"  6  Wallace,  498, 

see  "  Armstrong's  Foundry,"  0  Wallace,  769, 

see  note  on  War  Powers, 

see  "  United  States  v.  Eepublican  Banner  OfBce,"  11  Pitts'  Leg. 

Reg.  152. 
see  Mrs.  Alexander's  Cotton  case  (2  Wallace,  417),  Append! 
action  of  Confederate  Congress  on.     See  "  Confederate  Laws." 
confederate  statute  of  May  6,  1661,  relating  to,        .         .         .     455 
subsequent  Confederate  stalutea  upon,     ....     455-459 
the  legal  distinction  stated  as  to  the  modes  of  acquiring  title  by 

captures  on  land  and  on  the  seas,  .  .         .       48 

this    distinction   recognized  in  several    recent   cases,   by  the 

United  States  courts, 459 

Swayne,  Mr.  Justice,  opinion  of,  in  Coolidge  v,  Guthrie,  .  .  501 
of  abandoned  property,  in  case  of,  or  of  receipt  of  property 
irom  persons  in  insurrectionary  districts,  captors, 
whether  soldiers  or  seamen,  must  turn  it  over  to  a  gov- 
ernment agent.  See  act  March  3,  1863,  sec.  6.  See  also 
act  July  2,  1864.  See  United  States  v.  Anderson,  .  603 
rulee  concerning,  on  land  or  water,  may  be  made  by  Congress, 
under  the  specific  authority  of  the   Constitution,  art  1, 

sec8.  ch.  n, 25,23 

See  cases  cited  page 455 

captured  and  abandoned  property :  officersand  others  engaged  in 
administering  laws  relating  to,  protected  from  suits  and 
prosecutions  for.     See  act  1868,  ch.  276.        .         .         .591 
creditors  of  enemies  whose  property  has  been  captured  by  the 

United  States,  their  rights, 359 

of  property  of  non-neutral  British  subjects,       ....     339 

of  military  supplies  in  rebel  territory, 358 

of  corn,  claim  by  vendee  of  rebels  to  proceeds  of,  .  .  .  360 
effect  of  proceedings  of  the  United  States  in  this  case,  .  .  360 
of  enemy's  property  is  one  of  the  well-settled  belligerent  rights,  361 
of  provisions,  &c.,  by  our  army,  from  persons  claiming  to  be 

loyal,  but  residing  in  enemy's  country,  not  alloweii,        .     363 
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oath  of  loyalty,  its  effect, 363 

General   Grant's  permit  to   trade   with  the  enemy,   its  effect 

on, 363 

see  Ouachita  Cotton  Case,  6  Wallace. 

see  also  McKee  v.  United  States,  9  Wallace,  166. 

forcible,  of  arms  from  French  ahens, 364 

forcible,  of  contraband  articles,         ......     364 

of  property  claimed  to  have  been  bought  under  treasury  per- 
mit, &o.,         878 

proofs  required  in  ease  of  claimant  of, 378 

of  coin  on  the  person  of  a  public  enemy  on  land,      .         .         .381 

opiuion  of  Judge  Giles  on 381 

of  cotton  of  aliens  permanently  residing  in  enemy's  country, 

and  not  withdrawing  in  reasonable  time,        .         .         .     384 

belligerent  right  of  (S.  O.  951), 389 

right   of,  illustrated  in  several  cases  in   Solicitor's   Opinions, 

see  pages       .         .         ......     358— 3b9 

captured  arms,  &c.,  &c.,  act  March  3,  1863,  eh.  86,  sec.  2. 
see  joint  resolution  of  Congress,  March  30, 1868,  No.  25,  which 
provides  that  refusing  or  neglecting  to  pay  over  the  pro- 
ceeds of  sales  of  captured,  &c.,  property,  shall  be  deemed 
embezzlement,  and  punished  as  such, 
see  note  to  43d  edition  on  the  War  Powers,     .         .         .         .391 

right  of  capture  of  enemy's  property,  Note,       ....     451 

aa  to  the  time  when  the  rebellion  was  suppressed  (viz.,  August 
20, 1866),  with  reference  to  cldms  under  the  act  relating 
to  captured  and  abandoned  property,  &c,,  see  the  United 
States  V.  Anderson,        .......     603 

CASES. 

decided  by  the  Supreme  Court,  and  printed  in  whole  or  in  part 
in  the  Appendix  to  this  work,  see  "  Courts,  Judicial,"  of 

the  United  States, 512,610 

CARLISLE,  SENATOR, 1S7 

CHASE,  CHIEF  JUSTICE. 

letter  to  President  Johnson,  Februarj',  1865,  giving  reasons 

for  declining  to  hold  a  civil  court  in  Virginia,  .     595 

remarks  to  members  of  the  bar  at  TLaleigh,  N.  C,  on  opening 

the  Circuit  Court,  June  6,  1867. 596 

aa  to  military  authority,  civil  jurisdiction,  war  powers,  and  the 

powers  of  courts  of  law,  Appendix,         ....     596 
opinions  of  the  Supreme  Court  delivered  by,     .      850,  579,  598,  601 
CHEROKEE  NATION  v.  STATE  OF  GEORGIA. 

6  Wallace,  73 529 
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CIRCASSIAN,  THE,  2  Wallace,  150, 532 

CITIZENS  OF  THE  UNITED   STATES. 

slaves  not  deemed  bj-  the  Supreme  Court  of  the  United   States 

as  such  prior  to  1863, 371 

as  defined  by  the  civil  rights  act  of  April  9,  iS66,  oh.  31,  .     399 

see  Index,  "Civil  Bights." 

as  defined  by  the  I4th  Constitutional  Amendment,  .        .        .    301 
aliens  having  served  with  our  military  forces,  and  having  been 
honorably  discharged,  may,  under  certain  circumstances, 
become   such,   see   act   July  17,    1862,   ch.   200;   see 

when  indemnity  is  piud  to,  for  private  property  a]>propriated  to 

public  use 1&-22,  340 

when  indemnity  is  not  allowed  for  property  destroyed,       16-24,  340 
become  alien  enemies,  in  respect  to  property  and  capacity  to 

sue  if  permanently  residing  in  hostile  countrj',       .         .     337 

exceptions  to  this  rule, 340 

see  Stat.  1868,  ch.  70,  sec.  3. 

when  declared  by  Ian  public  enemies,  see  "  Public  Enemies." 
CIVIL  RIGHTS 

constitutional  guarantees  of,  not  always  applicable  in  time  of 

war,  49 

true  apphcitmn  of  the  guarantees  of, 50 

whether  allowed  to  rebel  beEIgerents  must  be  decided  by  the 

political  departments  of  the  government,         ...       53 

see  note  to  43d  edition, 42,i 

changed  by  martial  law, 64 

see  "  Martial  Law." 

of  loyal  citizens  in  loyal  districts  are  modified  by  a  state  of 

war,     .         .         .■ 51-53 

not  acquired  under  the  Constitution  by  inhabitants  of  foreign 
territory  ceded  by  treaty  to  the  United  Slates,  or  ob- 
tained by  conquest, 26{i 

act  April  9,  1866,  cL  31,  relating  to,  defines  certain  civil  rights, 

note, 399 

declares  who  are  entitled  to  citizenship,  and  certain  rights 

of, 399 

see  note  on  slavery,   .......     393 

provides  penalty  for  aiding  escape  of  offenders  against,      ,     399 
provides  for  appeal  in  certain  cases  to  the  Supreme  Court 

of  the  United  States, 399 

gives  jurisdiction  to  United   States  courts  over  offences 

against.      .........     399 

79 
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CIVIL  EIGHTS  —  coBdmwerf. 

penalties  for  depriving  persona  of  rights  under, 
penalties  for  preventing  arrests  of  offenders  under,    . 

of  citizens  generally,  declared 

secured  by  amendments  of  the  Constitution,     .... 

see  ''  Amendment,"  art.  XIV. 

whetier  to  be  allowed  to  a  public  enemy  is  a  question  to  be  de- 
cided by  the  political  department  of  the  government,  see 
"  Policy  of  the  Government,"  "  Public  Enemy,"  "  Bel- 
ligerents." 
CIVIL  WAR. 

distinction  between  the  objects  and  the  means  of,      . 

aa  means  of  carrying  on,  it  has  become  necessary  and  lawful  to 

do  certain  acts, 

if  freeing  slaves  becomes  expedient,  what  to  be  done, 

leading  questions  of,  stated,      ....... 

how  it  may  be  commenced, 

when,  withiii  the  meaning  of  the  Constitution,  it  exists,    . 
declaration  of  war  not  necessary  in  case  of,       .i        .         .       3,  8 
duty  of  the  President  in  case  of,        .....         . 

entitles  the  parent  government  to   treat  its   rebeUioua  citizens 
as  belligerents,  or  aa  public  enemies,      .... 

may  be.  against  the  government  or  by  the  government, 

acts  of,  by  rebels,     ......... 

exists  by  act  of  rebels,  ■ 

rights  in,  acquired  by  the  United  States  against  the  rebels, 
see  title  "Belligerents,"  "Belligerent  Rights  in  Civil 
War,"  "Policy  of  the  Government,"  "Confederate  Laws," 
"  Capture,"  "  Confiscation,"  "  Constitution,"  "  War," 
"  Slaves,"  "  Slavery,"  "  Compensation  for  Slaves," 
"  War  Claims,"  "  Aliens,"  &c. 
see  "  War  Powers  used  by  the  Government,"  .... 

"  Slaves  in  the  Army," 

note  on  "  Belligerents," 

note  on  "  Eeconsti 
note  on  "  Capture,' 
letter  to  Mr.  JuKan 


State  rights  in, 

attitude  of  the  government  in,  changed  by  the  progress  of  the 

the  rights  of  the  public  enemy  in, 

reference  to  prize  cases  relating  to,  . 

how  long  it  may  justly  be  continued,         ..... 
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CIVIL   \VAB,  —  conlViiicd. 

its  means  and  its  results,  .         .         -         .         .         -         .261 

its  results,  how  attained, 361 

what  we  gain,  and  what  rebels  lose  by  (letter  to  Hon.  G.  W. 

Julian), 409 

CLAIMS  AGAINST  THE  UNITED   STATES. 

for  indemnity  for  property  of  loyal  citizens  lawfully  appro- 
priated to  public  use,  under  the  provisions  of  the  Con- 
stitution,         15,  16,  17,  18 

magnitude  of  claims  presented  to  the  Solicitor  of  the  War 
Department  for  damages  done  hy  our  military  forces, 
see  letter  to  Hon.  E,  B.  Washburn,         .         .  .467 

vaat  amount  of  claims  against,  disposed  of  by  the  recent  Con- 
stitutional amendments,  ......     400 

for  indemnity  for  slaves,  see  titles  "  Slaves,"  "  Slaveholders," 
"  Indemnity,"     "  Slavery,"     "  Constitutional     Amend- 

of  aliens  for  indemnity  classified,      ,         .         .         -         .         .     332 

see  "  Aliens." 

the   character  of,  especially  discussed  in  the  chapter  on   war 

claims,  .........     333 

how  afleoted  by  concession  of  belligerent  rights,        ,         .         .     333 

of  aliens  residing  within  the  arena  of  war,         ....     336 

test  questions  on  examination  of, 356,  357 

of  various  citizens  of  the  United  States,  see  titles  "  Solicitor 
of  the  War  Department,"  "Abandoned  Properly," 
■'  Capture." 

in  any  suit  before  any  court  when  it  shall  become  material 
whether  a  person  did  or  did  not  give  aid  or  comfort  to 
the  rebellion,  the  stat.  1868,  ch.  71,  sec  3,  provides 
that  the  burden  of  proof  of  loyalty  is  upon  the  party  who 
asserts  it,  and  voluntary  residence  in  the  rebel  States  is 
prima yacie  evidence  of  having  given  aid  atid  comfort  to 
the  rebellion.  See  act  1868,  ch-  71,  sec.  3. 
CLIFFORD,  MR  JUSTICE. 

opinion  of  the  Supreme  Court  in  the  "  Wm.  Bagaley,"  deliv- 
ered by, 5S3 

CONTRABAND  OF  WAR. 

military  supplies,  provisions,  &o.,  captured  by  our  troops  in 

enemy's  country,    ......--     358 

see  case  of  Mrs.  Alexander's  Cotton, 633 

see  "  Capture." 

see  note  on  "  Capture," 451,  455,  459 

case  of  Mrs.  Bass 3(i3 
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CONTRABAND   OF  WAR  — conlinmd. 

slaves  of  rebels  escaping  oc  taking  refuge  within  our  lir.ea,  or 
captured  from  their  mastera,  or  deserted  by  them,  &c., 
or  found  by  our  forces  in  places  previously  occupied  by 
rebels,  are  declared  not  contraband  of  war,  but  cap- 
tives of  war,  by  act  of   Congress,  July   17,  1862,  ch. 

195,  sec.  9, m 

see  Guthrie  o.  Coolidge .191 

for  recent  eases  on  the  subject,  see  Appendix. 

GUSHING,  ATTORNEY  GENERAL, 470 

COCHEANE,  ADMRAL. 

his  proclamation,      ......         ...       70 

COLORED  MEN. 

eseltided  from  the  regular  army  prior  to  1862,  .         .     478,  482 

excluded  from  the  militia  of  the  States  prior  to  1862,  .  478,  482 
excluded  from  the  volunteer  service  prior  to  1862,  .  .  478,  482 
see  "  African  Descent." 

see  "  Slavery  "  (note), 393 

steps  by  which  they  were  introduced  into  the  military  service, 
and   finally  entitled   to  equal  pay  with  white   soldiers 

(note), 478-494 

see  "  Military  Service." 

records  of  the  Adjutant  General's  office  show  that  there  were 
no  enlistments  of,  in  the  army  or  voluat«er  service,  prior 

to  July  17,  1862, 489,490,491 

ftiends  of,  sought  to  obtain  equality  of  pay  with  white   tvoops 

in  1863  i  why  they  failed, 491 

CLINTON,  SIR  HENRY, 69 

CLARK,  SENATOR  (N.  H.). 

bill  proposed  by,  combining  emancipation  of  enemy's  slaves, 

&c.,  and  confiscation  (act  July  17,  1862,  ch.  195),  396, 494, 495 
COMMANDERS,  MILITARY.     See  "  Military  Commanders." 
COMPENSATION. 

to  slave  masters,  see  "  Slavery,"  and  Note  on,  ...     405 

COLLAMER,  SENATOR 497,  504 

CONFEDERATE  STATES. 

claim  to  be  an  independent  de  facto  government,     ...       43 
claim  as  against  the  United  States  full  belligerent  rights,  .       43,  236 
claim  that   the  United  States  ts  to  them  a  foreign  nation,  and 
its  citizens  are  alien  enemies,  and  invaders  of  their  soil, 
see  note  on  "Confiscation,"    ....      236,409^27 
legislation  of,  in  relation  to  confiscation  of  the  projierty  of  their 

enemies  (note),  see  title  "  Confiscation,"  and  Note,      409-424 
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CONFEDERATE   STATES  —  eoitlinued. 

who  are  enemies  of,  as  defined  by  Confederate  atatutes,   aee 

Note  on  "  Confiscation," 409,  424 

declaration  of  war  by,  against  the  United  States,  .  .  .  352 
see  "  Laws  of  Confederate  States,"  see  note,  .  ,  .  409-424 
alone  liable  for  injuries  to  subjects  of  governments  who  have 

conceded  belligerent  rights  to  thera,        .         .         .     334,  34a 
held  by  a  majority  of  the   Supreme  Court  to   have  been  a  de 
facto  goyernment  in  the  sense  required  to  bring  a  cap- 
ture by  their  cruisers  of  insured  property  within  a  clause 
of  a  policy  of  insurance  warranting  against  capture  by 

"the  enemy"  (see  Appendix) 387 

political  existence  of,  as  a  de  facto  government,  has  never  been 
conceded  by  the  political  departments  of  our  govern- 
ment      299-306 

government   of,   and   all   acts  of,  declared   null   and  void,  by 

proclamation,  and  by  acts  of  Congress,  .         .  427 

see  title  "  Reconstiuction." 

laws  of,  relating  to  confiscation,  and  remarks  on,       .         .     409-433 
relating  to  alien  enemies,  .......     409 

relating  to  sequestration,  .         .         .         ,         .  .411 

relating  to  property  of  alien  enemies  liable   to  sequesti'it- 

tration, 417 

further  act  of,  on  the  same  subject, 418 

remarks  on  these  acts,      .......     424 

laws  of,  establishing  military  courts,  .         .         .      447,  449,  451 

joint  resolution  of,  on  retaliation, 449 

act   of,  to   repress   importation  of  Confederate  money  by 

their  enemies, 449 

war  powers  used  by,  ......      455,  459 

act   of  declaring   or   recognising   war    with   the    United 

States, 4.)5,  459 

effect  of, 459 

Congress  of,  determined  as  a  political  question  the  legal  status 

of  ail  inhabitants  of  the  Confederate  States,  .  .  .  427 
although  the  Confederate  States  were  held,  in  Mauran  r. 
Insurance  Co.,  to  be  a  de  facto  government  within 
the  sense  of  terms  employed  in  a  policy  of  insurance, 
yet,  in  the  subsequent  cases  of  the  United  Slates  v. 
Keehler,  and  Hickman  v.  Jones,  the  Court  held  unani- 
mously that  the  rebel  States  were  not  a  de  facto  gov- 
n  such  a  sense  as  to  give  any  legal  efficacy 
.     See  Appendix,  puf-es,      .  .     607,  60H 
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630  INDEX. 

CONFISCATION. 

of  personal  estate,  belligerent  right  of,     .         .         .         .         .48 
authorized  and  allowed  by  the  Constitution,     .         .         .  6i-G'I 

of  all  personal  property  of  all  persons  residing  in  belligerent 

districts,  whether  friendly  or  hostile,  is  allowable,  .         56-58 

of  enemy's  real  estate, 68 

act  of  1862  is  not  a  bill  of  attainder,  nor  is  it  an  ex  post  facto 

law, 114 

act  of  1862,  legal  construction  of, 118 

not  within  the  prohibition  of  the  Constitution,        .         .     121 

practical  operation  of, 124 

right  of,  recognized  by  the  Supreme  Court,       ....  240 

act  July  17,  1862,  President's  Lincoln's  views  of,      .         .         .  406 

President's  message  upon  (note),      ......  406 

his  error  in  constitutional  law,           ..,,,,  40il 

his  course  on  this  subject, 409 

bills  in  both  Houses  of  Congress  on 400 

anticipated  results  of  our  failure  to  ha^e  an  effective  confisca- 
tion act 126,  127,  128 

actual  results, 403 

acta  of  Confederate  Congress  relating  to,           ....  409 

Confederate  act  August  8,  1861 40!) 

August30,  1861 411 

December  23,  1861 417 

February  15,  1862 418 

Confederates'  opinion  of  their  ivar  powers  under  their  constitu- 
tion,        424 

the  policy  of  the  government  as  to  confiscated  lands,  &c.,  see 

correspondence  with  Hon.  G.  W.  Julian,        .         .         .  4Tlt 
property  of  raaKgnant  enemy  refusing  amnesty  should   be  con- 
fiscated,            473 

effect  of,  on  the  right  of  a  creditor  to  collect  his  claim  out  of  the 

proceeds  of  (S.  O,  582,  &c) ;)82 

constitutionality  of,  not  now  doubled,  as   remarked  by  Chiise, 

C.J .  42.5 

policy  of  confiscation,  how  far  recommended,  470 
uselessness  of  confiscation  and  forfeitures  ai  proiided  tor  by 

laws  of  Congress,  .                                                     126-130,  471 
act  of  July  17,  1862,  its  history  and  the  mode  ui  which  it  was 
administered,  as  regards  the  employment  of  colored  per- 
sona,     .        .        .                                       478, 481,403, 494 
its  true  construction,          .                                                             112-110 
debates  in  Congress  upon  its  passage,        ....     494-500 
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CONFISCATION  —  continued. 

how  it  was  interpreted  by  those  who  framed  it,  so  far  as  re- 
gards the  use  of  colored  persons  in  the  army,  .         .     507 
act  of  July  17,  1862.  interpreted   by  Supreme  Court  (in  1870) 

as  confiscating  only  a  life  estate  (Appendix),  .         .     610 

see  note  on  page Ill 

CONGRESS. 

war  powers,  foundation  of,  references  to  the  Constitution,         .       27 
power  of,  to  do  what  is  essential  for  the  preservation  of  the  re- 
public,   10 

powers  of,  hitherto  unused, 11 

powers  of,  tien  inquiries  as  tu  their  limits,  ....  12 
powers  of,  leading  questions  relating  to  them  stated,  .  .  13 
power  of,  to  pass  laws  for  appropriating  piiyate  property  for 

public  use  when  justified  by  public  necessity,  .         .       15 

reasons  for  giving  this  power  to 15 

must  provide  indemnity,  when 16 

may  construe  as  "  public  use  "  modes  of  dealing  with  properly 
other  than  "  using   it,"  in  the  sense  in  which  this  term 
is  ordinarily  understood,         ......       17 

illustrations  of,  .........       IS 

has  power  under  the  Constitution  to  appropriate  all  kinds  of 

property  to  public  use  in  case  of  public  necessity,  .       18 

this  power  of,  includes  "  property  "  in  slaves,    ....       18 

also  includes  real  estate,  personal   estate,  rights  in  action 
or  in  possession,  obligations  for  money  or  for  labor 

or  service, 18 

used  by  Confederate  Congress,  see  act  February  17,  1864, 

application   of  this  rule   by,   on  oeoasion  of  our  treaty  with 

France, 19 

application  of  the  rule  in  ease  of  slaves  carried  away  by  the 

British,  compensation  being  paid  to  the  masters,    .         .       19 

application  of  the  rule  when  slavery  was  abolished  in  the  Dis- 
trict of  Columbia, ,        .      19 

application  of  the  rule  where  minors,  apprentices,  and  slaves 
have  been  relieved  from  obligation  to  then-  parents  or 
masters, 19 

reason  why  this  power  of,  should  exist,    .        .        .        .        19,  20 

hai  power  to  pass  laws  requiring  all  citizens  to  do  military  ser- 
vice  20 

the   power  of,  to  provide  laws  requiring  slaves,  apprentices, 

minors,  and  persons  not  citizens,  to  do  military  service,       20 

acts  of,  for  calling  forth  our  military  forces,  history  of,  during 

the  war  (note) 478 
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CONGRESS  —  continued. 

duty  of,  to  provide  compenaation  for  (note),      ....       21 

remarks  upon,  ........  21, 22 

whether  obligated  to  provide  eompensatiori  for  slave  masters, 

masters  of  apprentices,  or  parents  of  minors,  for  loss  of 

labor  and  service, 21 

not  required  to  do  so  by  the  Constitution,  in  case  of  civil  war, 

&c 22 

not  required  to  indemnify  Mormons,         .....       22 
not  required  to  provide  indemnity  or  compensation  to  claimants 

of  labor  or  service,  if  slaves,  apprentices,  &c.,  are  called 

into  the  military  service  of  the  United  States,         .         .       24 

reasons  for  this 24 

civO  power  of,  to  appropriate  private  property,  is  not  superseded 

by  the  war  power  to  seize, 24 

war  powers  of,  references  to  the  Constitution  containing,  .       25 

power  of,  to  abrogate  or  abolish  slavery  if  required  for  public 

welfare  and  common  defence  in  time  of  war,  .  .  26,  28 
is  the  sole  judge  as  to  the  time  when  this  condition  of  afl'airs 

exists, 28 

duty  of,  to  abolish  slavery  as  a  war  measure.  Preface,  viii 

power  of,  to  seize  and  impress  slaves  intomihtary  service  acted 

upon  by  Confederate  Congress,  note,  page  ...  26 
danger  of  misuse  of  powers  of,  conferred  by  the   iSth  clause 

of  art.  1,  sec.  8,  of  the  Constitution,  ....  27 
abuse  of  powers  by,  remedy  for,  is  in  the  hands  of  the  people,  .  27 
powers  of,  not  in  conflict  with  those  of  the  President,  .  27,  30,  68 
may  determine  what   shall   be  done   with  captures ;   and  the 

President's  duty  is  to  execute  the  rules  of,     .         .         .       28 
power  to  abolish  slavery  nowhere  prohibited  in   the  Constitu- 
tion  28,  29 

States  are  prohibited  from  discharging  fugitives  from  labor  or 

service 29 

explanation  of  the  clause  in   the  Constitution  as   to  fugitives 

from  labor  or  service,  &c., 28,  29 

powers  prohibited  to  States  may  by  implication  belong  to   the 

United  States, 29 

has   authority  to  make  all  laws  which  it  may  deem  necessary 

and  appropriate   to   carry  into  execution   the    powers 

granted  by  the  Constitution, 34 

opinion  of  Chief  Justice  Marshall  on,       ...         .         .       34 
powers  of,  rules  of  interpretation  of,         .         .         .      34,  35,  36,  37 

opinion  of  Alexander  Hamilton  on, 35 

opinion  of  Chief  Justice  Marshall,  approved  by  Webster, 

Kent,  and  Story,  on  this  point, 36 
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CONGEESS  —  continued. 

has  power  to  confiscate  property,  or  liberate  slaves  of  rebels, 
if  these  acts  are,  in  the  judgment  of  Congress,  adapted 
to  suppress  rebellion,     .......       37 

resolution  of,  "  That  war  existed  by  the  act  of  Mesico,"   .         .       38 

has  sole  power  to  declare  war,  or  to  sanction  or  authorize  of- 
fensive WW,  see  "  Prize  Cases,"  141-136,        .  38,  39,  151 

declaration  of  war  by,  not  necessary,         .....       39 

duties  of,  separate  from  those  of  the  President,         ...       40 

certain  members  of,  misapprehension   of,  as   to   the   question 

whether  the  United  States  are  "  at  war,"        ...       41 

empowered,  in  the  express  terms  of  the  Constitution,  to   pass 

laws  to  punish  ti-aitors, 46 

subjected  to  the  laws  of  nations  which  are  above  the  Constitu- 
tion,        46 

has  power  to  pasi  confi  cat'on  acts  48 

power  of  to  declare  war    s  found  m    he  Const  tut  on   Art   1 

sec  8  49 

has  power  to  raise  and  support  arm  es  to  prov  de  and  nan 
tain  a  a\  to  pro\  de  for  call  i^  forth  he  m  1  a  to 
execute  the  Hws  of  the  Un  on  to  supp  ess  n  urrect  on 
and  repel  as  on  to  pro  de  for  o  gan  z  ng  the  any 
and  d  so  1 1  ng  the  m  a  and  fo  go  em  ng  such 
part  of  them  as  m  v  be  n  the  ^er  ce  of  he  Un  ed 
bta  es  49 

power  of  n  t  me  of  ar  s  not  restra  ned  bj  c  auses  n  the 
Constitut  o  c  ted  hey  not  be  ng  appl  cable  n  a  state 
of  var  48,  49 

power  of,  how  affected,  m  time  of  war,  by  clauses  of  the  Con- 
stitution, which  declare  that  no  man  shall  be  deprived  of 
life,  liberty,  or  property,  without  doe  process  of  law ; 
that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation  ;  that  unreasonable  searches 
and  seizures  shall  not  be  made]  that  freedom  of  speech 
and  of  the  press  shall  not  be  abridged ;  and  that  the 
right  of  the  people  to  keep  and  hear  arms  shall  not  be 
infringed,       .         ,         ...         ....       49 

power  of,  as  affected  by  these  guarantees,  and  the  true  explana- 
tion and  application  thereof,  ....  50,51 

limited  to  the  provisions  of  the  Constitution  in  legislating 
against  citizens  or  persons  holding  the  legal  status  of 

not  so  limited  in  case  of  war,  54 

power  of,  to  pass  confiscation  laws, 54-62 

80 
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CONGRESS  —  contimied. 

authorities  for, 54 

Chancellor  Kent's  opinion,        ......  .55 

act  of,  necessary  to  efl'ect  confiscation,  since  conquest  alone  does 

not  effect  it, 56 

law    of,    for   confiscation  of  enemy  property,  when  executed 

passes  perfect  title, 66 

may  erect   military  goyernment   over   territory  of   the   public 

enemy  by  law,        .......  62-65 

necessity  of  this  power, 6ii 

may  establish  military  government  over  enemy  territory  as  a 
means  of  performing  the  duty  of  the  United  States  to 
guarantee  a  republican  form  of  government  to  each 
State  in  the  Union,  see  chapter  on  "  Military  Govern- 
ment,"        309-315 

duty  of,  to  take  such  steps,  military  and  civil,  as  may  tend  to 
restore  a  republican  form  of  government  to  the  loyal 
citizens  in  the  insurrectionary  districts  ;  if  there  be  no 
persons  who  will  submit  to  the  Constitution  and  laws  of 
the  United  States  in  a  State,  it  is  a  duty  oi  the  go\ern 
ment  to  hold  that  State  by  military  power  until  lojal 
citizens  shall  appear  there  in  sufficient  numbers  to  en 
title  them  to  receive  back  into  their  own  hdnds  the  local 
government  with  safety  to  the  Union  65   248   J49 

duty  of,  in  these  respects,  has  been  performed  by  Congress  in 
passing  the  Freedman's  Bureau  Act,  1865,  and  the  Ee- 
eonstruetion  Acta  in  1867,  see  note  to  page   .         .         ,       6o 
duty  of,  as  performed  in  the  Eeconstruction  Acts,  sustained  by 

Supreme  Court  in  cases  cited  (note),     ....      65 

see  Georgia  ti.  Stanton, 588 

see  note  to  4-3d  edition,  on  "  Reconstruction,"  .         .         .     427 

may  provide  by  law  for  the  confiscation  of  the  property  of  nil 
persons,  whether  friendly  or  hostile,  permanently  and 
voluntarily  residing  in  enemy  territory,  ...       66 

so  as  to  property  on  the  ocean  enjoyed  in  commerce,         .         .       55 
authorities  on  this  point  of  international  law,   ....       55 
rules  of,  and  laws  of  nations,  impose  the  only  limits  to  the  war- 
making  power  of  the  President  when  the  army  and  navy 

are  lawfully  in  actual  service, 57 

specific  authority  of,  to  malie  rules  eoneeming  captures  on  land 
and  water,  given   by  the  Constitution,  Art.   1,    sec.  8, 

cl.  11, 26 

see  note  to  43d  edition,  on  "  Capture  of  Enemy's  Property."         451 
power  of,  under  the  Constitution,  Ui  declare  war,      ...       25 


ab,Google 


INDEX.  635 

CONGKESS  —  contiMed. 

to  raise  and  support  armies 25 

to    make   laws   for   tlie   government   of  land   and   naval 

forces, 25,  207 

to  provide  for  calling  forth  the  militia  to  execute  the  laws  of 

the  Union,  to  suppress  insurrection  and  repel  invasion,     25 

to  provide  for  organizing  the  army  and  disciplining  the 

militia,  and  for  governing  such  part;  of  them  as  may 

be  employed  in  the  service  of  the  United  States,         .       25 

has  power  to  provide  by  law  that  no  property  of  loyal  citizens 

residing  in  disloyal  States  should  be  captured  or  seized 

without  compensation, ,'ifi 

this  policy  commended,     ...         ....         .58 

applied  in  Missouri, 58 

see  title  "  Capture,"  and  note  to  43d  edition 391 

power  to  confiscate  enemy's  real  estate, 58 

this  powej-  of,  is  not  doubted  by  the  highest  authorities,  .         .       62 
decides  what  policy  shall  be  adopted  on  these  questions,  .  53,  58,  6a 
not  relieved   of  concurrent  duty  to  emancipate  enemy's  slaves 
by  reason  of  the  power  of  the  President  to  effect  the 

same  result, 63 

peace  or  war  powers   of,  not  incompatible  with  those   of  the 

President, 68 

may  abolish   slavery  by  destroying  the  laws  which  sustain  it, 
while  the  commander  of  the  army  may  destroy  it  by  cap- 
ture of  slaves,  by  proclamations  and  other  means,  .         .       68 
prohibited  by  the  Constitution  from  passing  ex  post  facto  laws 

or  bills  of  attainder, 88 

explanation  of, 88,  97 

see  Ex  parte  Garland  (Appendix), 565 

see  chapter  on  attainder, 84,  92 

right  of,  to  declare  the  punishment  of  treason,  and  its  constitu- 
tional limitations,  see  chapter  on  "  Treason,"  .        95,  111 
right  and  duty  of,  to  declare  the   punishment  of  crimes  other 
than  treason,  committed  during  the  rebellion,  see  Chap. 

VIL, 117-130 

laws  of,  against  rebels,  are  most  eifective  which  require  no  aid 

of  rebels  to  enforce  them,       ......     129 

powers  of,  not  obliterated  because  interested  parties  deny  then: 


power  of,  to  abolish  slavery,  grounds  of, 

power  of,  to  interfere  with  slavery,  has  been  denied, 

foundation  of  this  error  as  to,  . 

exposition  of  this  error,     ..... 
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CONGRESS  —  continued. 

has  power  to  interfere  with  slavery,  as  shown   by  reference  t 
several  clause b  in  the  Constitution, 
as  hy  regulation  of  the  slave  trade,    . 
hy  calling  slaves  into  military  service, 
by  cutting  off  supply  of  shves  to  new  Statei 
in  ease  of  servile  insurrection,  . 
by  treaty-mailing  power,  . 
in  other  instancea,  Chief  Justice  Taney's  opinion,       .         .     1 
to  abolish  slavery,  if  necessary  to   secure  domestic  tran- 
quillity and  suppress  domestic   violence   in    time  of 

in  case  of  inter-State  war, 1 

or  of  civil  war  in  a  State,  .,..,..     1 
powers  of,  how  to  be  interpreted  properly  by  the  Couatitution,     1 

how  authoritatively  construed, 138,  ] 

has  power  to  provide  for  the  trial  and  punishment  of  military 
and  naval  offences,  &c. ;  this  power  is  entirely  indepen- 
dent of  the  judicial  power,     .         .       181,277,  335, 840,  £ 
see  dedsion  of  Supreme  Court  of  the  United  States  in  Dynes  v. 


Hoc 


act  of,  March  3, 1863,  ch.  81,  providing  that  no  person  arrested 
by  authority  of  the  President  shall  be  released  so  long 
as  the  war  lasts,  &c.,      ....... 

necessity  of  military  arrests  recognized  by,  in  the  act  of  March 
3,  1863,  ch.  75, 

act  of,  for  enrolling  military  forces,  &c.,  is  constitutioJial, 

so  decided  in  several  cases,      ....... 

power  of,  to  pass  all  laws  necessary  and  proper  to  carry  into 
execution  all  the  powers  granted  to  any  department  or 
officer  of  the  government,      ...... 

recognition  of  courts  martial  by, 

right  of,  to  establish  military' territorial  or  provisional  govern- 
ments over  conquered  territory,     ..... 

has  power  to  create  tribunals  to  administer  its  laws,  rules,  and 
regulations  for  governing  the  army  and  navy  and  regu- 
lating captures, 

power  of,  to  create  courts  of  war,      ...... 

sanctioned  by  the  Supreme  Court, 

has  recognized  and  established  courts  inartial, 

acts  of,  relating  thereto,  cited,  ..... 

has  recognized  and  sanctioned  military  courts  of  inquiry,       280, 

has  recognized  and  sanctioned  military  commissions, 

must  decide,  as  one  of  the  political  departments  of  the  govern- 
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CONGRESS  —  continued. 

meat,  whether  persons  inhahiting  insurrectionary  States 
shall  be  deemed  in  law  public  enemies,  .         ■         ■     293 

power  of,  in  delermining  questions  of  boundary,  tbia  being  a 

political  question, 294 

questions  as  to  the  sovereignty  of  any  foreign  country,     .     294 
questions  as  to  what  sovereignty  any  islands  or  countries 

belong, 294 

as  to  any  fact  assumed  by  the  government  with  regard  to 

the  sovereignty  of  any  island  or  country,   .         .         ,     294 
as  to  the  recognition  of  State  governments  in  the  Union,       295 
to  decide  the  question  whether  a  government  organized  in 
a   State  is  the  duly  constituted  government  of  that 
State,  delegated  to  the  President  by  act  February  28, 

1793, 295 

that  his  decision,  under  that  act,  was  binding  upon  the  Ju- 
diciary, was  held  by  the  Supreme  Court,  see  author- 
ities  295 

power  of,  to  determine  as  political  questions  the  status  of 
foreign  nations  whose  provinces  or  dependencies  are  in 

revolution, 295 

to  decide  political  questions  as  to  foreign  invasion  of  the 

United  States  295 

to  determine,  as  i  pol  1ic»l  question  the  status  of 
those  who  are  engage  1  n  insurrection  or  lebellion  or 
civil  war,  in  the  I  nited  Stite=  29> 

confiimatory   decisions    of    the    faupieme   Court   of   the 

United  States  thereupon  (note)  2Jo 

power  of,  in  determining  questions  of  belligerent  rights  (note)       >9o 
province  of,  as  one  of  the  political  departments  to  determine 
among  other  politici!  queRliona  m  our  c  vil  war  the  fol 
lowing,  viz. :  — 

1.  Whether  the  Confederates  shall  have  the  status  of  bel- 

ligerents?        298 

2.  Whether  they  have  the  status  of  public  enemies?         .    296 

3.  Whether  local  governments  to  be  formed  within  the  ter- 

ritorj'  now  in  rebellion  shall  be  recognized  ?   .         .     296 

4.  Whether,  and  when,  a  state  of  peace  shall  be  declared 

or  recognized  ?.......     296 

3.   Whether  the  Confederate  States  shall  be  recognized  by 
receiving  their  commissioners,  or  by  acknowledging 

their  independence? 296 

decisions  of  the  political  departments  conclusive  on  these 

and  similar  questions,         •         .  ...     296 
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CONGRESS  —  continued. 

acts  of,  declared  rebels  public  i 

character  and  extent  of  action  of,  requisite  to  record  the  decis- 
ion of  the  legislature,  that  Great  Britain  was  a  public 
enemyof  the  United  States,  in  the  war  of  1812,     .         .     299 

laws  of,  for  the  purpose  of  recognizing  a  state  of  civil  war,  and 
for.  treating  the  insurgents  as  public  enemies,  passed 
since  the  rebellion  commenced,  are  as  marked  and  as 
decisive  for  that  purpose  as  acts  for  a  similar  purpose 
passed  in  relation  to  the  subjects  of  Great  Britain,         .     299 

Eiots  of,  which  record  the  decision  of,  on  the  question  whether 

the  rebels  are  public  enemies, SIX) 

Mtof,  July  13,  1861,  cli.  3,  comments  on 300 

May  20,  1862,  eh.  81 301 

July  17.  1862,  ch.  195, 301 

March  12,  1863,  ch.  120, 301 

effect  of  these  statutes  of,  was  to  declare  the  insurgents  public 
enemies  of  the  United  States,  and  subject  to  the  laws  of 
war,  and  to  assert  full  belligerent  rights  against  them 
and  against  their  property  on  land  and  sea,  as  such,   303,  306 

question  of  policy  for  the  President  and  Congress  to  decide 
what  disabilities  resulting  from  the  status  of  public  ene 
mies  shall  be  removed  305 

rights  conceded  to  the  inhabitants  of  rfiieilious  di  tiicta  to  be 
determined,  not  by  the  Constitution  but  bj  consideia 
tions  of  policy  and  humanity  J06 

resolutions  of,  in  relation  to  claims  of  repiesentatives  fiom 
seceded  States  to  seats  m  Congiess  lejecting  them 
(note),  MG 

creation  and  regulatioi    ot  mil  m  goie  nmei  t  b>  lej;isKtion 

of,  .         .  309-315 

rules  or  restrictions  of  pureh  mililan  ^oieinment  bj  la»=  of 

when  admissible  309 

power  of,  to  establish  government  in   some  form  over  temton 

purchased  or  acquired  how  implied  309 

to  establish  proMSional  government  oier  subjugated  dis 

tricts  in  time  of  cimI  war  309  310 

duty  of,  to  pass  laws  necessary  and  proper  to  aid  the  Piesident 
in  carrying  into  effect  his  obligation  to  suppress  rebel- 
lion and  enforce  the  laws,  to  secure  domestic  tranquillity, 
and  to  guarantee  to  every  State  a  republican  form  of 
government, 310 

power  of,  to  erect  military  governments  ia  a  war  power,   .         .     310 

duty  of,  to  aid  the  President  by  erecting  military  governments, 

how,  and  when.      ........     310 
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such  govertirneiits  ebould  be  continued  by,  until  the  rebellious 
districts  shall  again  be  permitted  to  resume  self-govern- 
ment,     310 

may  establish  rules  and  regulations  of  military  government 
over  rebels,  which,  without  interfering  with  the  power  of 
the  President  as  commander  of  the  army,  it  will  be  his 

duty  to  administer 311 

laws  rightfully  passed  by,  must  be  enforced  by  the  President,  .     311 

limits  of  the  power  of, 311 

mutual  interdependence  of  departments,  ....     311 

may  declare  war,  but  cannot  carry  on  war 311 

may  make  rules  concerning  captures,  and  for  the  government 
of  land   and   naval  forces   when  in  the   United  States 
service,  but  cannot  arrest  an  enemy  or  capture  a  prize,  .     31  i 
mdj  declare  or  recognize  peace,  311,  312 

effect  of  let  of  March  2   1867,  as  to  the  restoration  of  peace,  .     606 
ma^  terminate  mditarj  or  pro  visional  governments,  .     312 

may  regulate,  modifj,  or  cauae  them  to  be  withdrawn  .     313 

may  institute  cimI  terntoiial  governments  in  their  place  .     313 

may  pass  acts  for  ref^toring  inhabitants  of  insurgent  dutncts  as 

State?  m  the  Umon,  .         .     313 

assent  of,  piesumed,  authorizing   the  continuance  of  military 
goiernment  long  after  hostilities  ceased,  in  ease  of  Cali- 
fornia, .     313 
nas  entire  control   over  militarj  governments  nheneier  peace 

IS  declared  or  recognized,  .     314 

having  passed  ians  for  regulating  the  conduct  of  the  President, 
when  peace  is  declared  if  he  does  not  obey  the  laws  he 

is  liable  to  impeachment, 314 

effect  of  laws  of,  in  territory  held  in  the  military  power  of  the 

belligerents,  ........     322 

distinction  in  considering  the  effect  of  laws   of,  as   between 

aliens  and  citiiiena, 322 

laws  of,  rightfully  extend  over  all  the  United  States,  but  can  be 

enforced  only  as  our  armies  advance  in  rebel  districts,        323 
the  right   of,  to  make  rules  and  regulations  relating  to  con- 
quest and  captures,  conquest  itself  having  conferred  on 
the  conquerors  the  right  to  make  laws  for  the  conduct 
of  people  subject  to  their  power,    .....     309 
COMMEECIAL  INTERCOURSE. 

with  the  public  enemy  prohibited  by  the  President's  proclama- 
tion, August  16,  1861 297 

with  States  or  parts  of  States  declared  in  rebellion  by  the  Pres- 
ident forbidden  by  stat.  July  IS,  1861,  sec.  5,  238, 243,  297,  300 
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COMMERCIAL   INTERCOUESE  — confinawi. 

penalties  of  forfeiture  for  holding, 300 

as  prohibited  hy  this  act,  held  by  the  minority  of  the  Supreme 
Court  in  the  prize  cases  as  the  first  absoiute  recognition 
of  a  state   of  civil  war   by  the   government   with   the 

rebels, 340 

CONKLING,  HON.  BOSCOE,   SENATOH  (N.  Y.). 

resolution  that  Congress  should  compensate  slaveholding  States 

for  emancipating  slaves, 396 

CONQUEST. 

suppressing  rebellion  is  not  tiie  conquest  of  a  foragn  country,      321 
Hecured  only  by  some  form  of  military  govemment,  .         .     261 

reasons  for  this, 263 

condition  of  affaire  in  the  Southern  States 264 

of  foreign  territory  gives  conquered  party  no  civil  rights  under 
our  Constitution,  nor  does  acquisition  of  thmr  territory 

by  treaty, 266 

rights  acquired  by, 469 

rebels,  and  the  territory  occupied  by  them,  may  be  held  by  the 

United  States  by  right  of,  .  .  .  44,45,46,54,239, 
240,  242,  244,  245,  247,  248,  263,  266,  267,  273 
aee  title  "  Beconstrnction  Acts,"  "  Confiscation,"  "  Capture." 
in  case  of,  the  will  of  the  conqueror  governs,  ....  321 
effect  of,  on  local  laws,  governments,  institutions,  &c,,  .  .  321 
Bee  "  Military  Government." 

gives  vahd  title  to  the  victor  so  long  as  he  remains  in  firm  and 
exclusive  possession   of  the  conquered  territory  {Chief 

Justice  Taney), 327 

confers  on  the  conqueror  authority  to  make  laws  for  the  conduct 

of  the  subject  people,     .......     309 

rights  over  rebels  gained  by, 473 

what  the  United  States  gain  by, 473 

CONSTITU'nON  OF  THE  UNITED  STATES. 

purposes  for  which  it  was  established, 1 

powers  not  delegated  by  it  are  reserved  to  the  States  or  to  the 

people  (Preface  to  "  War  Powers  "),  .  .  .  .  v 
powers  under  it  are  all  limited  and  defined.  Preface,  page  .  v 
powers  we  should  expect  to  find  in  it,  .         .         .         .10 

result  to  the  country  if  it  denies  the  powers  necessary  to  save 

the  Union, 11 

not  so  framed  as  to  paralyze  the  power  of  self-defence,     .         .     292 

liberal  or  strict  constructionists, 8 

authoritative  construction  of,  138 

opinions  of  the  Supreme  Court  on, 138 
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CONSTITUTION   OF  THE  UNITED   STATES —  conlirttted. 

framers  of  the  Constitution  on, 139 

of  political  parties  on, 139,  140 

contains  powers  to  make  laws  for  peace  and  laws  for  war,  ,       1 1 

the  law  of  nations  is  above  it,  ......       46 

contains   all  powers  necessarj"  to  public  welfare  and   common 

defence 138 

but  tbe  nature,  cbai'aeter,  and  extent  of  the  power  to  "  pro- 
vide for  general  welfare  and  common  defence,"  being  in 
dispute,  is  not  relied  upon  in  this  work  as  alone  the 
basis  of  a  claim  for  any  specific  powers  of  government, 
P    f    e,  page         ........         v 

h        t  h      b  en  violated  bj  the  rebels, 1 

1    d    g  questions  under  it,  growing  out  of  the  rebellion, 

d 13 

1  showing  the  war  powers  of  Congress,  ...       27 

t         f  civil  rights  by,  in  time  of  peace,  not  applicable  in 

t  m      f  war 49-50,  51,  52 

g  t         f,  how  properly  applied,         ....  52,  53 

d  t  d     de  whether  belligerent  rebels  shall  have  civil  rights 

d  our  government;  this  is  a  question  of  public  jiolioy,  53 
allows  confiscation,  ...,.,..  48,  62 
does  not  prohibit  confiscation  act  of  1862,  ....  121 
does  not  forbid  certain  military  arrests,  .  ,  .  .  .173 
sanctions  them,  .         .         ,         .         ,         .         .         .171 

military  courts  are  not  prohibited  by, 288 

ftpplication  of  &th,  6th,  and  7th  Amendments,  .         .      288,  289 

recognition  of  this  view  by  the  Supreme  Court,  .         .         .     290 

13tli  Amendment, 399 

letterof  the  author  to  G.  W.  Julian, 469 

14th  Amendment 399 

15th  Amendment 400 

guariintees  no  rights  to  public  enemies,  but  declares  their  lia- 
bilities,   29a 

amendments  of,  cited,  whether  applicable  or  not  to  martial  pro- 
ceedings, is  not  material  in  determining  the  rights  of 

public  enemies 293 

Bee  titles  "  Slavery,"  "  Civil  Bights." 

not  violated  by  reconstruction  acts,  see-"  Beconstruolion." 

not  violated  by  act  March  3,  1863,  for  enrolling  and  calling  out 

the  military  forces, 203 

nor  by  confiscation  act  July  17,  1862 123 

efiect  of  anticipated  amendment  of,  abolishing  slavery,  on  public 

lands  in  the  South, 474 

81 
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COOLIDGE  0.  GUTHRIE. 

opinion  of  Mr.  Justice  Swayne, 
CORNWALLIS,  LORD,  . 
COURTS,  JUDICIAL. 

the  judicial  power  under  the  Const! 
degree  used  by  military  oo 

decisions  of  the  Supreme  Court  o 

inappropriate  and  ineffectual  iu  \i 

have  no  jurisdiction   over   appeals   fron:   sentences  uf  lawful 

courts  martial, • 

jurisdiction  of,  when  to  be  resumed  over  seceded  Stales,  .         .     t 

see  remarks  of  Cbase,  Chief  Justice,  .....     f 

members  of,  who  engage  in  rebellion,  lose  their  rights  as  judges,  i 

useless  in  hostile  districts  before  peace  is  reestablished,    .         .     T 

Chief  Justice  Chase's  letter  to  President  Johnson  as  to,   .         .     !. 

have  no  jurisdiction  over  acta  of  military  courts   in  the  rebel- 
lion, see  act  March  2,  1867,  ch.  155. 

nave  now  no  jurisdiction  over  decisions  of  military  courts  dur- 
ing the  war 287,  i 

see  "  Military  Courts." 

cases  decided  by,  relating  to  the  subjects  disc\iKsed  in  this  work, 

the  Prize  Cases 141-1 

Fleming  tj.  Page  (9  How.  614),  .... 

Cross  V.  Harrison  (16  How.  189),      .... 

Jeckeru.  Montgomery  (18  How.  112) 

Dynes  v.  Hoover  (2o'How.  79),         .... 

Leitensdorfer  u.  Webb  (20  How.  177),      . 

Ex  parte  Vallandigham,     ...... 

Cherokee  Nation  ».  State  of  Georgia  (6  Wallace,  7y), 
State  of  Rhode  Island  v.  State  of  Massachusetts  (12  Pe- 
ters, 657),  

United  States  v.  Moreno  (1  Wallace,  400). 

The  Circassian  (2  Wallace,  160), 

The  Venice  {2  Wallace,  274), 

Mrs.  Alexandei-'s  Cottoa  {2  Wallace,  417), 

Ex  parte  Milligau  (4  Wallace,  106),  . 

Cummings  v.  State  of  Missouri  (4  Wallace,  316), 

Ex  parte  Garland  (4  Wallace,  374),  . 

Mississippi  ii.  Johnson  (4  Wallace,  497),   , 

The  Peterhoff  (3  Wallace,  60),  . 

Gray  Jacket  (5  Wallace,  369),  . 

The  William  Bagaley  (5  Wallace,  402).     . 

Mauran  v.  Insurance  Co.  (6  Wallace,  14), 
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COURTS,   JUDICIAL  —  conlinued. 

State  of  Georgia  v.  Stanton  (6  Wallace,  63),    . 
Coolidge  V.  Guthrie,  opinion  of  Mr.  Justice  Swayne 
Chaae,  Chief  Justioe,  letter  to  President  Johnson, 
The  Grapeshot  (7  Wallace.  563), 
The  State  of  Tesas  v.  White  (7  Wallace,  702), 
The  Grapeshot  (9  Wallace,  131), 
United  States  v.  Anderson  (9  Wallace,  64), 
United  States  v.  Keehler  (9  Wallace,  86), 
Hickman  v.  Jones  (9  Wallace,  198), 
Bigelow  V.  Forrest  (9  Wallace,  JViS), 
see  also  Kees  v.  Todd  (C.  C.  P.  Ohio).       . 
COUBTS  MAETIAL. 

established  by  statute,      ..... 

statutes  referred  to, 

State  courts  martial  authorized, 
organization  of,  regulated  hy  statute, 
jurisdiction  of,  once  acquired,  is  exclusive, 
have  no  jurisdiction  of  navy  agents, 

acts  of,  during  the  rehelllon,  confirmed ;  civil  courts  have  no  s 
sequentjurisdictionthereof,  seeact  March2, 1867,  ch.  1 
see  note  on  "  Military  Government," 
established  by  the  Confederate  Congress,  see  acts  cited,    .      447-451 
see  note  on  "  Beconstruction," 
see  "  Military  Courts." 
COURTS  OF  mQUIRY. 
established  by  statute, 
how  established  or  authorized, 
power  to  compel  attendant 
COURT,   PROVISIONAL.     See  "  Provisional  Court." 

COWAN,   SENATOR, 502,  503,  504,  505 

CREDITORS. 

of  registered  rebels  not  entitled  by  law  to  collect  their  debts 
out  of  property  liable  to  forfeiture  to  the  United  States, 

358,  aeo 

of  puWic  enemy,  payment  of  ciaims  of  creditors  of,  .        .        .     392 

opinion  of  Giles,  J., 381 

CRIMES  AGAINST  THE  UNITED  STATES. 

treason  and  its  punishment,      ......       93,  114 

new  crimes  of  rebellion  require  new  laws,        ....     117 

among  these  are  included   accepting  or  holding  office  under 

'  the  Confederates,  .         .         .         .         .         .         .         .117 

violating  oath  of  allegiance  to  the  United  States,       .         .     117 
taking  oath  of  allegiance  to  Confederate  govei 
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CRIMES  AGAINST  THE  UNITED    STATES  — coii(i»«erf. 
making  and  passing  new  illegal  currency, 

acknowledging  and  obeying  authority  of  seceded  States,  . 

neglecting  or  refusing  to  return  to  allegiance,  and  lay  down 
arms  after  waiiiing,        ....... 

attempting  to  negotiate  a  treaty  with  foreign  po 
in  our  afiairs,         .... 

granting  or  taking  letters  of  marque, 

conspiracy  against  lawful  government,     . 

holding  public  meetings  to  incite  the  people  to 

of  tieaaon, 117 

plotting  treason, 117 

organizing  or  forming  new  governments,  &o.,  .         .         .         .117 

framing  and  passing  ordinances  of  secession,    ....     117 

making  of  treaties  between  eitberof  the  States,         .         .  117 

refusal  to  take  oath  of  allegiance  when  tendered  by  proper  au- 
thorities,       .         .         .         .         .         .         .         .         .117 

resistance  to  civil  process  or  to  civil  officers  when   such  resiet- 

anoe  is  not  so  general  as  to  constitute  war,    .  .     117 

all  attempts  to  overthrow  government  should  be  punished  as 

punishment  of,  compared,         .......  12(t 

military  crimes,  or  crimes  of  war,  defined,  ....  188 

double  liability  for,   ........  188 

acts  made  such  by  a  state  of  war,       .....  189 

may  be  committed  by  persons  not  amenable  to   civil  pro- 
cess or  indictment, 211 

prevention  of,  is  the  best  use  to  he  made  of  armies,  .         .  193 
prevention  of,  is  the  object  of  most  military  operations,     .  193 
prevention  of,  is  the  justification  of  captures  of  property 
and  military  arrests,  the  object  for  which  the  Presi- 
dent was  authorized,  in  1798,  to  imprison  aliens,         .  195 
prevention  of,  authorizes  the  call,  by  the  President,  of  the 

army  and  navy  into  service 195 

CROSS  0.  HARRISON  (16  How.  189), 516 

CUMMINGS   B.    STATE   OF   MISSOURI  (4  Wallace,  316),  .         .  556 


DAVIS,  SENATOR 505 

DAVIS,  MR.  JUSTICE 536,  603 

DECISIONS  OF  THE  SUPREME  COURT. 

in  relation  to  matters  herein  tieated   of,  printed  in   this  work, 

see  ■' Courts,  Judicial,"  Appendix,  pp.     .  .     512-610 
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DEBATES  IN  CONGRESS. 

on  the  confiscation  and  militia  acta  of  July  17,  1662,  ch.  195, 

andeh.  yOl, 494-511 

what  these  debate.?  prove  as  to  the  meaning  of  theae  acts,      494,  507 

DICKEY,  JUDGE  (Ohio),  opinion, 21(! 

DESERTER. 

liabilitj' of  officer  who  shot  a  deserter,       .....     ;i7y 
DISABILITIES. 

see  "  Puhiio  Enemy." 

form  of  oath  of  office  to   be  taken  by  those  from  whom  legal, 
have  been  removed,  see  act  July  11,  1868,  ch.  139. 

legal  and  political,  acts  for  relieving  from,  see  "  Public  Enemy," 
"  Reconstruction." 

see  Ex  parte  Garland, 565 

DOMICILE. 

necessary  to  be  determined  in  all  cases  where  claims  against 

government  are  presented, 341 

rule  for  determining  domicile, 341 

distinction  between  personal  and  commercial,    ....     341! 

determines  national  character  of  person,  .....     346 

does  not  determine  character  of  property,  ....     346 

in  neutral  country  does  not  protect  trade  in  an  enemy's  coun- 
try,           .         .     346 

constructive  or  mercantile,        .......     342 

DOOLITTLE,  SENATOR, 499 

DOUGLAS,  SENATOR 140 

DUNMORE,  LORD 69 

DYNES   V.   HOOVER  (20  How.  79), 520 


E. 

ELECTORAL  COLLEGE. 

States  in  rebellion  excluded  from  representation  in, 
see  joint  resolution,  February  8,  1865, 
also  joint  resolution  No.  38,  July  20,  1868. 
see  "Reconstruction." 

ELIOT,   HON.    T.   D.   (of  Massachusetts), 
joint  resolution  introduced  by, 
bill  to  confiscate  rebel  property, 
hill  to  free  slaves  of  rebels  in  hostility  against  the  g' 
bill  to  establish  the  Freedman's  Bureau,  . 
letter  of,  and  reply, 
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EMANCIPATION  BUREAU. 

see  "  Freedmaii's  Ijureau." 

letter  of  Hon.  T.  D.  Eliot  upon 464 

reply  relating  to,      .......         .      464—466 

anticipated, 477 

ENEMIES. 

public,  righta  of,  in  territorial  civil  war,    .....  237 

rights  of,  to  be  determined  bylaws  of  war,                  .         .  242 
all   voluntarily  and   permanently  residing   in   belligerent 

districts  are 237 

cltums  of  rebels  aa  public  enemies, 237 

what  they  do  not  claim, 237 

when  citizens  of  the  United  States  are  declared  such,    343,  352 

capture  of  coin  on  the  person  of, 381 

distinction  between  alien  enemy  and  public  enemy,   .         .         .  331 
who  are  enemies,  when  two  nations  are  at  war,                  197-200,  33S 

who  are  subject  to  the  law  of  reprisals, 33S 

all  members  of  one  nation  are  enemies  of  all  members  of  the 

other  nation  in  a  public  war,           .....  335 

strangers  coming  into  a  belligerent  country  before  or  after  the 

war  began,     .........  33S 

foreigners  ei^aged  in  commerce,       ......  335 

aliens  participatiiig  in  hostilities  against  the  United  States,       .  337 
citizens  of  the  United   States  and  aliens  in  rebel  States,  who 

remained  subjects  de  facto  of  rebel  government,     .        .  351 

all  de  facto  subjects  of  the  enemy  sovereign,    ....  342 

all  permanent  residents  in  the  enemy's  country,         .         .         .  342 
all  neutral  aliens  domiciled  in  rebel  States  before  the  war,  who 

did  not  withdraw, 343 

proclamations  and  laws  relating  to  alien  enemies,     ■         ■         ■  343 

these  proclamation 8  and  laws  sanctioned  by  the  laws  of  war,     .  344 
aet  of  Confederate  Congress  declaring  certain  residents  alien 


351 


see  "  Confederate  Laws." 

opinion  of  the  Supreme  Court  on  a  question  of  enemy  property,     351 
when  citizens  become  alien  enemies,  and  in  what  respects      343,  352 
see  title  "  Public  Enemies." 
ENROLMENT  ACT    (March  3,  1863). 

ita  constitutionality  af&rraed,  and  reasons  given,       .         .         .     205 
slaves  of  loyal  masters  in   loyal  States  not  enrolled  prior  to 

1864,  under  this  act, 371 

reasons  for  this, 371 

as  relates  to  colored  volunteers, 508, 509 

as  amended  by  the  act  of  1864  (February  24),          .         .         .     509 
effect  of, 510,  511 
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ENEMY'S  PKOPERTY. 

includes   all   property  of  the   inhabitants   of    the    rebellious 

States  during  the  war,  .......     352 

all  property  belonging  to  a  house  of  trade  established  in  the 

enemy's  country 317 

even  if  some  of  the  owners  ore  loyal  citizens  of   the  United 

States  resident  in  loyal  States, 346 

all  property  of  consuls  engaged  in  commerce  with  the  enemy,  .     346 

its  character  ia  stamped  upon  it  if  the  place  where  trade  is  car- 
ried on  is  hostile, 349 

EXCHANGE  OF  PRISONERS  OF  WAR. 

by  the  United  States,  effect  of,  ......       45 

of  rebels  convicted  of  piracy 291 

F. 

FIELD,  MIL  JUSTICE, 556,  565 

FLEMWG  V.  PAGE  (9-How.  614) 512 

FORFEITURE. 

caution  against  relying  upon  the  technical  doctrine  of,  in  rela- 
tion to  questions  of  State  rights,    .....     234 

see   "  Confiscation,"  "  Capture,"  "  Slaves."  "  Public  Enemy," 

"  Military  Government,"  &c. 
uselessness  of  proceedings  for,  ......     471 

FLORIDA,  STATE  OF. 

admitted  to  representation,  &c., 445 

FORREST  ats.   BIGELOW, 610 

FOSTER,  HON.   L.  S.,   SENATOR  (Conn.). 

bill  to  enable  the  President  to  provide  for  captives  taken   from 

slave  traders,         ........     397 

FRANCHISE. 

liability  of  aliens  to   military  service,  who   have   exercised  the 

elective  or  other  franchise  of  citizenship,         .         .         .     839 
elective,  may  be  given   to,  or  withheld  from,  the  insurgents, 
inasmuch  as  the  United  States  hold  the  territory  occu- 
pied by  the  inhabitants  of  the  insurgent  States  as  a  con- 
quest, subject  to  the  will  of  the  conqueror,     ,         .         .     309 
see  "  Conquest,"         .  44,  46,  52,  239,  240,  242,  244,  245,  247, 

248,  263,  266,  267,  273,  321 
elective,  within  control  of  the  conquering  power,  as  all  local 
laws    and    institutions   of  the   conquered   district   are 

OTerthrown  by  civil  war 321 

see  "  Military  Government." 
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FRANCHISE  —  continued. 

elective,  within  control  of  conquering  power,  by  reason  of  the 
obligation   of  the   United  States   to  guarantee  to  each 
State  a  republican  form  of  government,        .         .         .       (io 
see  "  Guarantees." 

elective,  when  used  by  aliens,  effect  of,  on  their  claims  to  in- 
demnity, see  "  Indemnity,"  "  War  Claims."    .         .     331-357 
FREEDMAN'8   BUREAU. 

see  note  on  ■'  Slavery," 303 

act  establishing,  approved  March  3,  1865,  ....  428 
introduced  into  the  House  of  Representatives  by  Hon.  T.  D. 

Eliot, 398 

a  part  of  the  system  of  reconstruction, 398 

correspondence  on  this  act  with  Mr.  Eliot,  ....  464 
see  "  Reconstruction"  (note  to  43d  edition),  ....  427 
eee  Index,  "Military  Government." 

continued  for  one  year,  &o.,  by  act  July  6,  1868,  cL  135,  .     430 

see- act  July  25,  1868,  ch,  245,  which  provides  for  its  discon- 
tinuance January  1,  1869,  excepting,  Sic,  see  United 
States  Statutes,  1868,  p.  193. 

act  creating  it,  referred  to, 478 

FORREST  cUs.  BIGELOW,  9  Wallace,  339, 610 

G- 
GARLAND,  Es  parte,  case  of  (4  Wallace,  374),      .        .        .        .565 
GEORGIA. 

the  State  of.  v.  Stanton  (6  Wallace,  63),  .        .        .        .445,  588 

admitted  to  representation,  &c., 445 

GHENT,  TREATY  OF, 70 

GOVERNMENT  OF  THE  UNITED  STATES. 

the  political  department  of,  must   decide  all   politjcaj   ques- 

tjons,  48, 53,  58,  62 

the  political  department  of,  must  decide  all  political  questions,        51 

see  "  Policy  of  the  Government." 

made  by  the  people,  for  the  people,  must  have  powers  necessary 

to  its  own  preservation,  ......     140 

war  powers  of,  see  "  War  Powers." 

public  enemies,  who  seek  to  overthrow  it,  renounce  all  claim  to 

its  protection,        ........     472 

war  powers  used  by,  in  the  rebellion, 390 

GRAPESHOT,  THE. 

(7  Wallace,  663) 598 

(9  Wallace,  131) 601 
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GILES,   MR.   JUSTICE   (of  Baltimore),  opinion,     . 

GEAY   JACKET   (5  Wallace,  369), 

GREYTOWN. 

injuriea  suffered  in  bombardment  of,         .... 

Lord  Palmerston's  opinion,       ...... 

Attorney  General's  opinion,      ...... 

GRIER,  MR.  JUSTICE 

GRIMES,  HON.   J.  W.,  SENATOR  (Iowa). 

bill  providing  that  school  taxes  levied  on  colored  persons  in 
District   of  Columbia    should  be   applied   t 
schools  for  colored  children, 396 

amendment  proposed  to  the  bill  for  pay  of  colored  troops,         .     496 

as  to  the  employment  of  colored  troops,   ....     500,  504 
GUARANTEES. 

of  civil  rights  in  time  of  peace  by  the  Constitution,  not  always 

applicable  in  time  of  war, 49 

under  the  Constitution,  the  true  application  of,  ...       HO 

of  the  United  States  that  each  State  in  the  Union  shaU  have  a 

republican  form  of  government,      ...        57,  269,  310 
GUTHRIE  ats.  COOLIDGE, 591 

H. 

HABEAS   CORPUS. 

question  as  to  power  of  suspending  privilege  of,  stated,     .         .     83 
suspension  of  privilege  of  writ  of,  is  one  of  the  essential  means 

of  suppressing  rebellion, 202 

who  has  the  right  to  suspend  it, 203 

if  writ  of,  be  served  on  military  commanders,  their  duty,  .     202,  213 
instructions  of  War  Department  on  this  matter,        .         .         .     213 
President  may  suspend,  &o.  (act  March  3,  1863,  ch.  81),  .         .     202 
as  to  discharge  of  political  prisoners  by,  see  act  March  3,  1863, 
ch.  81. 
of  prisoners  under  indictment,  see  act  March  3, 1863,  ch.  81. 
see  act  relating  to,  February  6,  1867,  ch.  28. 
penalty  for  refusing  to  obey  writ  of,  see  act  February  5,  1867, 

ch.28. 
appeals  from  final  judgments  on,  allowed,  see  act  February  5, 

1867,  oh.  28. 
appeal  not  allowed  by  act  February  5,  1867,  in  case  of  persons 
held   hy  military  authoritiea  charged  with   military  of- 
fences, see  sec.  1. 
as  to   suspension  of,  by  Confederate   Congress,  see  act  1864, 

cli.  38,  note, 202 

82 
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HALE,  HON.  JOHN  P.,  SENATOR  (N.  H.),      -        .        .    496,  501 

HAMILTON,  ALEXANDER, 35 

HARLAN,  HON.  3AMES,  SENATOR, 506 

HARRISON   aU.   CROSS  (16  How.  189) 516 

HENDERSON,  SENATOR  (Indiana),      ....      398,  493,  500 

HICKMAN  V.  JONES  (9  Wallace,  198) 608 

HIGGINSON,  T.   W.,  COLONEL, 493 

HOOVER   ats.   DYNES   (20  How.  79),  520 

HOWARD,  HON.  J.  M.,  SENATOR, 506 

HOWE,  HON.  T.  0.,  SENATOR 503 

I. 

IMPEACHMENT. 

President  liable  to,  if  refusing  to  obey  laws  of  CongresB  regu- 
lating his  own  conduct  under  the  conditions  stated,  and 
regulating  ihe  military  governments  established  by 
him, 314 

power  of,  gives  control  oyer  the  President  in  relation   to  his 

conduct  in  war, 82 

limitation  of  that  power,  .......       83 

INDEMNITY. 

for  property  appropriated  to  public  use,  required  by  the  Con- 


claims  of  slaveholders  to, 23 

claim  for,  of  Mormons,      ...  ....       24 

effect  of  naturalization  and  militia  laws  on  claims  of  slave  mas- 
ters for,  24 

question  on  this  subject  in  a  supposed  case,     ....     136 

wben  paid  to  citizens  of  the  United  States  for  property  appro- 
priated by  tlie  goyernment,    ......     346 

when  not  allowed,     .........     349 

claims  for,  depend  on  political  status  of  claimant,     .         .         .     33G 
difference  between  loyal  citizens'  and  rebels'  claims  for,    .        .    336 
not  allowed  to  aliens  in  hostility  against  the  United  States,    337,  338 
not  allowed  to  aliens  who  have  used  the  elective  franchise,        .     339 
when  allowed  to  neutral  aliens,  domiciled  in  loyal   States,  for 

property  appropriated,  .......     340 

wben  for  property  destroyed,   .......     340 

right  of  non -domiciled  aliens  or  travellers,  how  lost,          .         .     346 
of  aliens  arrested  or  imprisoned  on  suspicion  of  hostile  inten- 
tions      354,  355 

allowed  in  several  cases, 339,  340,  345,  346 
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INDEMNITY  —  continued. 

for  slaves  enlisted  in  the  military  service  of  the  United  States, 

policy  of  the  governmeat  in  relation  to,  ...     405 

statutes  relating  to,  ........     405 

President  Lincoln's  policy  on ■'05 

claim  of,  by  a  French  subject  against  liability  for  payment  of 
rent  to  United  States,  by  reason  of  hia   owing  it  to  a 

rebel 368 

to  loyai  slave  owners  in  loyal  States  for  slaves  taken  by  United 

Slates,  see  "  Policy  of  Congress,"  .         .  .         .371 

INSURANCE  CO.  ate.  MAUBAN  (6  WaUace,  14),       .        .        .587 

INSURGENTS, MO.  391 

INTERNATIONAL  LAW,  see  "  Law  of  Nations." 
see  Title  "  Bebels,"  "  Public  Enemy." 

INTRODUCTION. 

to  the  "Wsir  Powers,'' 1 

to  "  Military  Arrests," 159,  160 

to  "  Reconstruction,"  note,       .......     229 

to  "  Military  Gov 
to  "  War  Claims,"    . 
to  the  43d  edition, 


JACKSON,  GENERAL, 75 

JECKER  V.   MONTGOMERY  (18  How.  112) 519 

JEFFERSON,  THOMAS, 69 

JESSUP,  GENERAL 75 

JOHNSON,  ANDREW,  PRESIDENT. 

sketch  of  his  policy  in  relation  to  the  rebels  and  to  the  military 

government  of  the  rebel  States,     ....      442-145 

a(s.  State  of  Mississippi  (4  Wallace,  497) 579 

JONES  ats.  HICKMAN  (9  Wallace,  198), 608 

JUDICIAL  POWER. 

in  no  part  or  degree  exercised  by  military  tribunals,         .         .  278 

decision  of  the  Supreme  Court  on,   ......  278 

case  of  Dynes  v.  Hoover. 520 

Vallandigham, 524 

JULIAN,   HON.   G.   W.   (Indiana),  note  on  confiscation,          .         .  409 

correspondence  with, 469,  470 

authorized  by  President  Lincoln   to   announce   his   change  of 

opinion  on  a  eoDstitutional  question,      ....  409 
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JURISDICTION. 

of  military  governments, 316-318 

of  military  courts, 316-318 

of  judicial  courts 316-318 

when  to  be  reestablished  over  seceded  States,  ....     324 
of  civil  courts  of  every  cation  over  aliens   committing  crimes 

within  its  territory,  ,....,.  'SSi 
of  courts  of  war,  and  militaiy  government  over  aliens,  .  .  353 
of  civil  courts  over  acti  of  military  tribunals  restrained  by  act 

March  2,  1867,  ch.  155. 
Chase,  C.  J.,  remarks  at  Baleigh,  1867.  on  (Appendix),     .         .     596 

Ex  parte  Milligau, Siie 

remarks  on, 460 


K. 
KEEHLBR  ats.  UNITED   STATES  (9  Wallace,  86),  .        .    607 

KEES  V.  TODD,  C.  C.  P.  (Ohio) 2!« 

KENT,  CHANCELLOR 35,55,61 

KING,   SENATOR  (N.  Y.). 

amendment  introducing  colored  soldiers  into  the  military  ser- 
vice of  the  United  Stat«s, 397 

Bee  note  to  43d  edition, 496,  498,  499,  504 


LANDS  IN  THE  REBEL  STATES. 

several  modes  of  acquiring  title  to,  by  the  United  States,  ^ 

letter  to  Hon.  G.  W.  Julian,  note ^ 

uselessnesa  of  proceedinga  for  forfeiture  of,  note,              126-130,  '. 

proceedings  in  rem,          ........  ^ 

constitutional  objections  answered, '. 

claims  of  rebels  to  protection, 471, '. 

small  number  of  rebel  land  owners, '. 

what  statesmanship  and  humanity  require,        .         ■         ■         .  ': 

conquest,  rights  of,  .         .         .         .         .                  .         .         .  '. 

of  malignant  enemy  refusing  amnesty  should  be  confiseated,     .  i 

great  value  of  lands  so  acquired  to  the  United  States,       .         .  ^ 
importance  of  this  subject  in  view  of  the  possibility  of  hereafter 

so  amending  the  Constitution  as  to  abolish  slavery,       .  '. 

large  rebel  estates  should  be  divided, '. 

land  speculators,      .........  i 

experience  in  Tennessee  with  negroes, '. 
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LANDS  IN  THE  REBEL  8,TA1!^&  —  continued. 
restoratioii  of  the  Union  a  Tictory  of  peace, 
effects  of  educating  the  maaseB  in  the  South, 
soidiera  the  miaaionaries  of  liberty,  .... 
small  farms  are  pledges  of  the  perpetuity  of  the  Union, 
homesteads  in  the  South,  what  may  be  done  with  them,  . 
the  issue,  freedom  from   slaves   and  just  and  equal  ta: 

principle  of  political  economy  involved  in, 

seizure  of  lands,  Bureau  of  Industry, 

land  office  system 

abandoned  lands  set  apart  for  freedmen,  see  Freedman's 
reau,  act  March  3,  1865 

claims  to,  occupied  by  freedmen,  to  be  investigated  by  assistant 
eommiasioners  of  Freedman's  Bureau  (see  act  July  16, 
1866,  ch.  200), 

may  be  seized  by  commissioner  of  freedmen  {act  July  16, 
1866), 

occupied  by  freedmen  to  be  restored  (act  July  16,  1866), 

sales  of  certain  of  such  lands  to  heads  of  African  families  con- 
firmed, &c.  (act  July  16,  1866), 

authorized  (act  July  16,  1866), 

bid  in  at  tax  sabs,  to  be  sold  in  parcels  of  twenty  acres, 
at  I.BO  per  acre,  &c.  (act  July  16,  1866),     .         .      431, 

policy  recommended  to  the  government  relating  to,  in  Feb- 
ruary, 1864, 

LANE,  HON.  JAMES  H.,  SENATOR,  ....    486. 

speeches  in  the  Senate  advocating  the  act  of  July  17,  1862, 
ch.  201,  for  the  introduction  of  colored  volunteers  into 
the  service 501, 

authority  from  the  War  Department  to  empower  him  to  re- 
cruit colored  volunteers, 

payment  of  his  regiment  under  the  act  above  named,  tea  dol- 
lars per  month, 

speech  of, 

LAURENT. 

and  others,  residing  in  Mexico,  claimants  against  the  United 
States  for  damages  done  by  General  Scott  in  the  Mexi- 
can war,  note  to  page 

LAW. 

administered  by  military  governments, 

what  remains  in  foroe  in  a  conquered  or  ceded  country,     . 

cases  cited  on  this  point,  note,  ...... 

what  authority  these  laws  rest  upon,         ..... 


ab,Google 


654  INDEX. 

LAW  —  continued. 

will  of  conqueror  controls, 319,320 

may  be  changed  by  will  of  conqueror, 320 

local,  have  no  force  in  conquered  country  but  by  conqueror's 

consent, 320 

what  force  jiropno  vigore,  .        .  ...     321 

dietjnction  between  alien  and  public  enemy,  ....  322 
of  war  swept  away  all  hostile  authorities,  law3,  &c.,  of  rebels,  .  323 
right  of  commaiider-in-ehief  as  to,  .  .  .  ,  .  .  324 
of  war  is  alone  applicable  to  public  enemies,     ,         .         .         .     324 

of  war,  certain  rulea  of, 334-336 

martial,  see  Title  "  Martial  Law." 
military,  see  Title  "  Military  Law." 
of  nations,  see  Title  "  Law  of  Nations." 

municipal  and  local,  how  affected  by  a  state  of  war,  see  Titles 
"  Conquest,"  "  Bights  of  Conquest,"  "  War,"  and  "  Mil- 
itary Government." 
LAW  OF  NATIONS. 

is  above  the  Constitution, 46 

determines  international  belligerent  rights 47 

authorizes  liberation  of  enemy's  slaves 6i) 

right  of  liberation  of  enemy's   slaves   confirmed   by  authority 

and  usage, 74 

certain  rulea  of  law  of  war, 334-336 

modified  by  treaties, 340,  352 

is  the  only  law  to  which  insurgents  in  civil  war  have  a  right  to 
appeal  or  upon  which  they  can  rely;  as  all  civil  or  muni- 
cipal rights  in  and  under  the  government  they  seek  to 
destroy  are   lost   to   them   by  making  war,  see  Titles 
"  Policy  of  the  Government,"  "  Civil  Rights,"  "  Civil 
War,"    "  Belligerents,"    "  Belligerent   Rights,"   "  Prize 
Cases,"  "  Capture,"  "  Confiscation,"  "  Blockade." 
note  on  belligerents,  as  subject  to,    .         .         .         .         .         .     42d 

allows  ineurgentB  to  be  treated  by  the  parent  government  as 
rebel  subjects   or  as   belligerents,  as  may  best  suit  its 

policy, 44 

LEGAL   STATUS. 

see  "Congress,"  "Political  Questions." 

see  note  on  "  Belligerents,"  page 425 

LEITENSDORPER  v.  WEBB  (20  How.  177) 522 

LIBERTY. 

civil,  its  safeguards, 170 

it  with  arbitrary  power,    ......     1815 

it  of,  by  compulsory  military  duty,         ....     195 
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LIBERTY  —  continued. 

clanger  to,  from  military  gover 

secured  by  limita  to  all  war  powers,  ....     IflS,  20O 

how  assailed  by  Blaveholders, 1 

Bafeguarde  of,  which  ought  to  be  aeoured  in  any  plan  for  recon- 
struction,        249 

sacrifices  of  our  ancestors  to  obtain  it, 161 

how  affected  by  civil  war, 162 

LINCOLN,  PRESIDENT. 

prockmaljons  relating  to  slavery, 400-4IH 

prociamatioa  of  May  19,  1862,  as  to  General   Hunter's  general 

orders  freeing  slaves,      ,...,.     400,401 
proclamation  of  September  22,  1862,  promising  to  issue  proc- 
lamation of  freedom  to  slaves  of  rebels  who  would  not 
lay  down  arms  prior  to  the  following  January,        .     402,  403 
proclamation   of  January    1,    1863,   of  freedom   to   slaves   of 

rebels 403,  404 

views  of,  in  regard  to  compensation  to  slave  owners,         .         .     405 
message  to  Congress  on  confiscation  act  of  July  17,  1862, 

406,  407,  408 
lamentable  consequences  of  his  error  on  the  constitutional  law 

of  confiscation,  ,...,..,  409 
the  effects  of  this  error  as  anticipated  in  1862,  126,  127,  128,  129 
his  opinion  of,  as   to  the  power  of  Congress  to  "  free  a  slave 

within  a  State  "  in  1862, 409 

his  change  of  opinion  as   to  the  right  to   confiscate  estates  of 

rebels  in  fee,  as  a  punishment  for  treason,  .  .  .  409 
n  that  point  to  Mr.  Julian,  ....  409 
o,  of  letter  of  July  23,  1863,  on  the  return  of 

rebel  States  to  the  Union, 229 

message  to  Congress  December  8,  1863,  on  the  return  of  rebel 

States  to  the  Union 250-233 

plan  of  recoils troction, 254,  255,  256 

message  of,  Mai'ch  6,  1862, 396 

proposal  to   compensate  slaveholding  States  in   emancipating 

slaves 401 

proclamations  of,  relating  to  slavery,  ....      400^00 

messages  of  amnesty,  &o.,  of, 250,  255 

proclamations  of,  as  to  rebel  States 296-299 

interpretation  of  the  acts  of  July  17,  1862,  see  note,  478,  .      483,  494 
orders  of,  to  employ  "  contrabands  "  as  laborers,  under  the  act 

of  July  17,  1862,  oh.  195, 483,488 

orders  of,  to  General  Lane,  authorizing  the  recruiting  of  colored 
volunteers  in  Kansas,  under  the  law  of  July  17,  1862, 
eh.  201, 489 
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LOUISIANA,    STATE   OF,  admitted  to  representation,  &c,  .         .     4i5 
LOVEJOY,  HON.  MR  (lUinoia). 

bill  to  inaugurate  a  system  of  public  echoole  for  education  of 

colored  children  in  the  District  of  Columbia,  .         .     396 

LOYALTY  TO  THE  UNITED   STATES. 

party  asserting  it,  in  any  suit  or  claim  before  any  court,  must 
prove  it  afErraatively,  see  act  1868,  ch.  71,  sec.  3. 

voluntary  residence  in  rebel  State  held  to  be  prima  facie  evi- 
dence of  having  given  aid  and  comfort  to  the  rebellion, 
Bee  act  1868,  ch.  71,  aec.  3. 

see  "  War  Clnxms," 342 

Lyons,  Lord, 383,  384,  38o 

M. 

MADISON,  PRESIDENT, 75 

MARTIAL  LAW. 

military  government  under, 62 

changes  of  civil  rights  by, 51-54 

what  it  is, 166,186,274 

foundation  of, 166 

its  principles  distinguished  from  arbitrary  power,     .         .      186,  187 

limits  to  all  war  powers 167,  187,  200 

liability  to,  not  inconsistent  with  liability  to  civil  process,         .     188 
may  punisii  acts  which  in  time  of  peace  would  have  been  inno- 
cent  189 

territorial  estent  of, 167,  200 

how  instituted  or  put  in  force,  ......     203 

deHuition  of, 166,  187,  274 

distinguished  from  military  law,        ......     27o 

lex  non  scripta  of  martial  law, 275 

in  the  United  States,  modified  by  military  laws  of  Congress  and 

otherwise 275 

how  or  by  what  tribunals  administered,    .....     275 

General  Scott's  view  of, 283 

remarks  of  Chief   Justice    Chase,  at    Raleigh,   N.   C,    1867 

(Appendix) 596 

remarks  on,  of  Mr.  Justice  Davis,  in  Ex  parte  Milligan  (4  Wal- 
lace),      460 

when  in  force  is  constitutional  law, 64 

cannot  operate  at  the  same  time  and  place,  and  on  the  same 
Bubject-matter,  as  civil  or  municipal  law;  one  must  give 

way  to  the  other, 'i4 

modified  by  orders  of  the  President,  .....     275 
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MAESHALL,   CHIEF  JUSTICE, 34,35 

MASSACHUSETTS   ais.  RHODE  ISLAND  (12  Pet.  657),         .    530 
MAUEAN  V.   INSURANCE   CO.  (6  Wallace,  U),  .         .587 

McCLELLAN,  GENEEAL. 

volunteers,  prior  to  July  17,  1862,  expelled  from  the   military 
service  bj,  if  found  by  court  martials  to  be  of  African 

descent 480 

MEXICO,   NEW. 

organization  of  General  Scott's  military  commissions  in,  281,313,314 
claims  of  Laurent  and  others,  residing  in,  see  "  War  Claims,"  note,     337 
resolution  of  Congress  relating  to  Mexico,       ....      38 
MILITARY  ARRESTS. 

in  loyal  States  regarded  with  alarm,         .....     161 
freedom  from,  claimed  for  public  enemies,         .         ■         .         ,      162 

on  suspicion, 168,  169 

abuse  of  power  of, 169,  170 

safeguai'da  against  abuse, 170 

not  forbidden  by  the  Constitution,   ......     173 

without  warrant,       .........     174 

without  indictment,  ........     176 

lawful, 184,  I8j 

when  sanctioned  by  the  Constitution, 178 

officers   of  the   army  who   make  them  are  not  liable  to  civil 

suits  or  criminal  prosecution  therefor,    .         .         .      181,  182 

on  what  grounds  justifiable, 186 

necessity  of, 187 

of  innocent  persons, 190 

to  prevent  hostilities, 193 

cause  of,  not  always  to  be  disclosed, 192 

made  by  all  governments  ia  time  of  civil  war,  ....      19j 
who  ought  and  who  ought  not  to  be  arrested,  .         .  197-200 

arbitrary,  distinguished  from  discretionary,       ....     183 
arbitrary,  not  consistent  with  free  government,  .         .         .     183 

indemnity  provided  by  stat.  March  3,  1863,      .         .         .      182,  216 

Kees  V.  Tod 224 

by  order  of  military  courts,  see  act  March  3,  1867,  ch.  loo. 
of  aliens,  see  "  Aliens." 

indemnity  for,  when  claimed  by  non-neutral  aliens,  .         .         .     36^ 
orders  from  proper  authority,  a  defence  against  suits  or  prose- 
cutions for  any  search,  seizure,  arrest,  or  imprisonment, 
&c.,  &c.,  made  before  the  passage  of  acta  March  3,  1863, 
ch.  81,  and  May  11,  1866,  ch.  80,  page  .         .      181,  183 

see  "  Indemnitv." 

'83 
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MILITARY   COMMANDERS. 

their  powers  and  lesponsibiiitieE,      ......     167 

powers   of,  may  be  delegatisd ;  obedience  to   orders   a  justifica- 
tion,     , 181 

making  arrests  not  liable  to  civil  or  criminal  prosecutions,  .  181 
need  not  always  disclose  to  courts  the  cause  of  arrests,  .  .  192 
duty  of,  in  ease  of  service  ou  them  of  writ  of  habeas  corpus,  .  202 
instilictions  of  War  Department  on  this  matter,       .         .         .     21U 

indemnity  act,  March  3,  1863, 216 

Keeau.  Tod, 216 

certain    acts   of,  ratified  by  stat,  March  2,   1867,  ch.  153,  see 

note  on  "  Military  Government." 
see  also  indemnity  act  of  June  27,  1868,  ch.  276. 
protection  of,  by  act  1868,  ch.  276,  in  relation  to  suits  brought 
against  them  for  having  administered  the  acts  of  Con- 
gress relating  to  captured  and  abandoned  property,  182 
MILITARY  COMMISSIONS. 

recognized  by  statute,       .         .         .         .  .         .         .275 

first  introduced  by  General  Scott, 281 

General  Scott's  order  in  Mexico, 281 

how  organized,         .........     282 

how  far  they  intertered  with  the   ordinary  administration   of 

municipal  laws 282 

are  founded  on  war  power  alone, 282 

recognized  by  stat.  March  5,  1863,  ch.  75 283 

jurisdiction  conferred  on,  by  Congress,  over  cases   of  murder, 

&c.,&c., 263 

jurisdiction  of,  over  spies,         .......     283 

as  organized  by  President  Lincoln,  ......     284 

of  General  Butler,  General  Shepley,  &c., 284 

see  opinion  of  Attorney  General  on,  in  Weaver's  case, 

acts  of,  ratified  and  confirmed  by  act  March  2,  1867,  ch.  155. 

see  "  Indemnity," 

Confederate  laws  upon,  see  "  Confederate  Laws  on." 

the  decision  of  the  Supreme  Court  in,  see  Appendix  on. 

decision  of  joint  mihtary  commission  on  claimsof  Laurent,  note, 

page      ..........     337 

see  note  on  "Military  Government,"  on, 427 

note  to  43d  edition  upon,  .......     3!ll 

remarks  on   the   case   of  Ek   parte   Milligan,  in   the  Supreme 

Court 460-463 

MILITARY  COURTS. 

exercise  oo  part  or  degree  of  the  judicial  power  of  the  civii 

courts  under  the  Constitution,       .....     278 
see  "  Judicial  power." 
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MILITARY  COVmS  —  contiiimd. 

juriBdiction  of,           .........  287 

no  appeal  from,  to  judicial  courts, 280 

are  they  within  the  prohibitions  of  the  Constitution  ?        .     289,  698 

acta  of,  conBrmed  by  law,  act  March  2, 1867,  ch.  165,       .         .  44« 
Confederate  laws  upon,  viz. ;  — 

October  9,  1862, 447^49 

October  13,  1862, 449 

May  1.  1863, 449 

May  1,  1863,  J.  R, 449,450 

February  13,  1864, 451 

acts  of,  during  the  rebellion,  confirmed  j  civil  courts  have  no 
subsequent  jurisdiction  over  their  acts  (act  March  2,  1367, 

ch.  155),  see  note 446 

Ex  parte  Milligan 536 

remarks  on, 460 

constitutional  power  of  the  President  to  establish,  afSrmed  by 
the  Supreme  Court,  see  "  The  Grapeshot"  (9  Wallace, 

131),  Appendix, 598 

MILITARY  CRIMES,   see  "  Crimea." 
MILITARY  FORCES. 

"  the  United  States  may  require  all  subjects  to  do  military 

duty," 20 

act  of  March  3,  1863,  for  enrolment  of,  is  constitutional,           .  205 

80  decided  by  the  Supreme  Court,  note,   .....  20o 
resistance  to  draft  justifies  arrest  by,         ....     189,199 

how  to  act  when  served  by  writ  othabeas  coigns,     .         .         .  213 

how  judges  violating  the  law  to  be  treated  by  them,          .         .  213 

indemnity  for  arrest  by,  when  to  be  allowed,  and  when  refused,  211 
acts  of  Congress  providing  for  the  organization  of,  history  of, 

note 478-494 

■who  liable  to  be  enrolled  in, 10 

inti'oduction  of  colored  soldiers  into  (see  note,  p.  20),       .      478, 494 
debates  in  Congress  on   the  introduction  of  colored  soldiers 

into, 494,  508 

laws  for  raising  and  organizing,        ......  478 

MILITARY  GOVERNMENT. 

preface  to, 259 

importance  of  the  subject, 269 

regard  for  the  proper  limitation  of  authority  of  the  departments 
of  government  in  relation  to,  will  enable  us  to  avoid  fu- 
ture embarrassment,       .......  2.)9 

its  methods  or  tneans,  and  its  objects,       .....  261 

in  some  form  is  necessary  to  secure  a  conquest,         .         .         .  261 
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MILITARY  GOVERNMENT  — coniinueii. 

why  it  is  esGeiitial  to  secure  a.  conquest,   .         .         .         .         .     I 
is  &  miid  form  of  hoatilities,      ....... 

is  a  liberal  concession  to  the  inaurgents, 

there  must  be  military  government,  or  no  government, 

the  right  to   erect,  is   an  essential  part  of  the  war  power,  is 

founded  in  necessity  and  sanctioned  by  authority,  . 
leading  cases,  with  authorities,  relating  to,        ...         . 
the  Constitution  authorizes  the  President  to  establish,  when,    . 
power  to  establish  not  granted  in  express  terms, 
is  an  act  of  war,  a  mode  of  retaining  a  conquest, 
duty  of  the  conqueror  to  govern  those  whom  he  has   subju- 

right  of,  recognized  by  courts,  &c.,  ...... 

distribution  of  powers  under, 

difl'erent  itinds  of  law  of  war  —  martial  law,  military  law,  lex 
non  scripta,  &o., 274, 

military  tribunals,     ......... 

power  given  by  the  Constitution  to  Congress  to  establish  courts 
ofwar, 275, 

clauses  cited,  on  which  that  power  is  based,  .         .     375, 

clauses  in  the  Constitution  which  authorize  the  President  to 
create  military  governments  cited,  .... 

necessity  of,  in  the  present  condition  of  the  insurgent  States,   . 

authority  to  institute  such  governments  belongs  both  to  the 
President  and  to  Congress, 

the  right  of  Congress  to  establish  such  governments  is  unques- 
tionable,          

the  basis  of  the  President's  power  to  establish,  stated, 

power  of  the  President  to  establish  courts  ofwar,     . 

do  courts  of  war  exercise  judicial  power?  .... 

would  judicial  courts  be  useful  as  war  courts  ?  .         ,         . 

courts  martial  —  legislative  history  of, 

recognized  and  eatahhshed  by  statutes,       .... 

military  courts  of  inquiry,         ....... 

established  by  statute  law,  ...... 

military  commissions 

under  General  Scott, 

similar  courts  instituted  by  President  Lincoln, 
courts  of  civil  jurisdiction  under  military  authority. 
General  Shepley,  General   Butler,  Judge  Peabody,  Sequestra- 
tion Commission, 

jurisdiction  of  such  courts,        ....... 

does  the  Constitution  prohibit  such  courts  ?      .         .         .         , 
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MILITAEY  GOVERNMENT  — coniiwe A 

n  of  the  6th,  6th,  and  7th  ameiiilmentB  of  the  Con- 

28«, 289 

rebels,  what  rights  they  claim  as  incon»istent  with,   .         .         .     290 
what  rights  are  coDoeded  to  them,     .....     292 
puhlic  enemies  —  are  the  inhabitaiits  of  seceded  States  public 

enemies,  and  therefore  subject  to  ?          .         .         .         .     39.f 
the  queetion  whether  the  inhabitants  of  insurrsctionary  States 
are  to  he  deemed  public  enemies  is  determined  by  the 
political  departments  of  our  government,  not  by  the  ju- 
diciary,   294,293 

the  political  departments  of  our  government  have  finally  deter- 
mined that  they  are  public  enemies,  and  thus  subject  to,     296 
the  PreEident,  and  the  acts  of  the  Executive,  on  that  subject,  .     298 
Congress,  and  the  acts  of  the  Legislative  Department,  ou  that 

subject 299-304 

the  judiciary,  and  the  position  of  the  Supreme  Court  in  refer- 
ence to,  having  adopted  the  action  of  the  political  de- 
partments, as  it  was  bound  by  the  Constitution  to  do,    .     y04 

delegation  of  authority, 307 

how  created  and  controlled,  and  how  terminated  by  Congress,      209 
limits  of  power  —  conflict  between  the  power  of  Congress  iind 

that  of  the  President, 311 

how  terminated  by  Congress, 312 

when  the  power  of,  wQl  cease, 313 

when  peace  is  recognised,  military  governments  are  under  the 

sole  control  of  Congress,        ......     314 

the  President  is  liable  to  impeachment  if,  in  time  of  peace,  he 

disobeys  the  laws  of  Congress  relating  to,      .         .         .     314 
reasons  stated  why  the  President  may  establish,        .         .         .     316 
jurisdiction  of,  when  established  by  the  coraraander-in-chief,     .     316 
the  law  administered  by,  ........     319 

as  to  local  laws  in  conquered  districts,  whether  the  municipal 
laws  of  the  conquered  district  remain  in  force  propria 

viffore,  unless  altered,  &c., 321 

what  laws  of  the  invading  country  extend  ipsovigore  over  the 

subjugated  district, 321 

the  suppression  of  the  present  rebellion  is  not  the  conquest  of 

a  foreign  country, 321 

distinction  between  alien  and  public  enemy,      .         .         .      321,  322 
President's  proclamation,  effect  of,  in  hostile   country  not  un- 
der our  control, 322 

United  States  judicial  courts  may  be  reestablished,  but  are  at 

present  (1864)  useless  in  the  rebellious  districts,   .         .     324 
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MILITARY  GOVERNMENT  —  conimued. 

cases  relating  to  — 

Fleming  v.  Page  (9  How.  611),  ....      63,  512 

Croaa  v.  Harmon  (16  How.  189) al6 

Jeckeru.  Montgomery  (18  How.  112),       ....     519 

Dynes  v.  Hoover  (20  How.  79), 520 

Leitensdorfer  v.  Webb  (20  How.  177),      .         .         ■         .522 
Vallandigham'a  Case,        .        .        .        .        .        .        .624 

the  Prize  Cases, 141,  238 

Keesu.  Tod, 216 

see  recent  eases  in  Appendix 512-610 

of  rebel  territory  authorized  by  the  Constitution,      ...       62 

over  rebel  States  should  be  continued  until  they  perform  cer- 
tain conditions,      .......       65,  243 

embodied  in  Freedman's  Bureau  acts,  nute,      ....     261 


principles  of,  sustained  in  Georgia  v.  Stanton,  note, 

address  of  Chase,  Chief  Justice,  at  Raleigh,  N.  C,  June  6, 
1867,  referring  to, 

note  in  43d  edition,  on, 

note  to  Es  parte  Milligan, 

report  of  case  of  Ex  parte  Milligan, 

note  to  43d  edition,  on, 

state  of  public  opinion  on  the  right  of  (when  the  first  edition 
of  this  essay  was  published),  note,  .... 

power  exercised  by  President  Lincoln  to  create, 

governors  to  execute,  appointed  under  acts  of  Congress,  . 

power  exercised  by  Congress  to  erect,  was  used  in  the  Freed- 
man's Bureau  act, 


intheact  March  3,  1867, 434 

in  the  act  March  22,  1867 436 

in  the  act  July  19,  186  <  439 

three  classes  of,  note,  442 

created  under  laws  of  Congress  442 
the  history  of  their  orj^in  and  design  44J-444 
the  decision  in  Georgia  v   Stanton  that  judicial  courts  cannot 

decide  political  questions  44^ 
the  Supreme  Court  cannot  interfere  with  the  mil  tar)  go\em 

ments  under  the  reconstruction  laws  44j 
remarks  of  counsel  for  the  State  ol  Georgia  in  thit  one   cee 

Georgia  v.  Stanton,  Appendix oS6 

decision  of  the  court  in  this  case, 589 

acts  of  military  courts  under,  have  been  confirmed  by  laws  of 
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MILITARY   GOVERNMENT  — cojiiinued 

Congress ;  mil  courts  have  no  subsequent  Jurisdiction 
over  them,  see  not  March  2,  1867,  .         .         .         .446 

see  Index,  "  Military  Courts." 

Chase,  Chief  Justice,  remarks   at  Baleigh,  N.  C,  1867,  Ap- 
pendix,          596 

see  "  Confederate  Acts  organizing  Military  Courts,"  .         .     447 

see  Index, "  Confederates,"  "  Rebels,"  "  Confiscation  Acts  of  the 
Confederates,"  &c. 
MILITARY  LAW. 

definition  of, 275 

distinguished  from  martial  iaw,         .....     274,  215 

see  "  Martial  Law." 
MILITARY  POWER. 

of  the  President  may  be  effectually  controlled  by  refusal  of  Con- 
gress to  vote  supplies, 82 

and  by  his  liabiEty  t«  impeachment,  ....       82 

MILITARY   SERVICE  OF  THE  UNITED   STATES. 

all  subjects  of  the  United  States  may  be  required  to  perform  it,  20, 209 

whoever  opposes  that  right  strikes  at  the  life  of  the  nation,      .     210 

what  class  of  aliens  is  liable  to,         ......     339 

what  class  of  aliens  is  net  liable  to,  .....     339 

see  Title,  "  Alien." 

aliens  not  liable  to,  although  they  have  served  in  the   rebel 

army, 374 

aliens  voluntarily  enlisting  in  our  service  not  entitled  to  be  dis- 
charged,       . 374 

aliens  forced  into  the  enemy's  service  and  afterwards  captured 

by  our  forces,  whether  entitled  to  discharge,  .         .     388 

acts  of  Congress  for  calling  the  military  forces  into,  history  of, 

478-494 

acts  done  by  officers,  in  pursuance  of  orders,  are  justifiable,     .     182 

this  principle  confirmed  by  act  of  Congress,  March  2,  1867, 

ch.  155. 
see  acts  March  3,  J863,  May  II,  1866,  and  1868,  ch.  276. 
act  of  May  8,  1793,  the  foundation  of  the  military  system  of  the 

United  States, 480,  504 

MILITIA. 

law  of  the  United  States  regulates  the  qualifications  of  persons 

who  may  be  eiiroDed  as  State  militia,     ....     480 
see  note  on  "  Laws  for  raising  and  organizing  our  military 

forces,"  pages 478-480 

of  the  States,  called  out  under  act  1795,  note,  .         .         .     478 
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MILITIA  —  conlinued. 

President's  call  of  May  3,  1861,  for  42,034  men,  .  ,  .478 
colored  men  excluded  from,  by  law,  prior  to  1862,  .  .  ,  478 
act  May  8,  1793,  in  force  till  1862,  excludes  colored   persons 

from  militia  of  States, 479,  480 

General  McClellan  enforced  this  law  relating  to,  .  ,  ,  480 
all  applications  of  colored  men  to  enlist  in,  prior  to  1862,  refused, 

480,  481 
acts  July  17,  1862,  ch.  195  and  oh.  205,  relating  to,  their  pro- 

Tisions  stated, 481,  484 

whether  either,  and  which,  of  these  acta  was  for  the  increase  of 

the  army, 480-483 

the  true  construction  of  these  acts, 483 

use  made  by  President  Lincoln  of  the  power  confeiTed  on  him 

by  the  confiscation  act  of  July  17,  1862,         .         .         .486 
act  of  July  17,  1862,  ch.  205,  debates  in  Congress  upon  arming 

negroes, 494,  308 

enrolment  act  of  1863 508 

amended  enrolment  act  of  1864, 509 

equalization  of  pay  of  colored  and  white  soldiers,     .         .         .     510 
who  shall  constitute  militia  of  the  United  States  must  be  de- 
termined by  law  of  Congress,         ....       23,  478 
who  constitute  the  militia  of  the  States  must  be  determined  in 

like  manner  (see  note  to  p.  20) 478 

law  of  July  17,  1862,  ch,  201,  for  amending  the  act  calling 
forth  the  militia  and  introducing  coloied  persons  into 
the  army,  its  origin,  history,  and  debates  in  Congress 

on, 478-508 

MILITIA  LAWS. 

how  to  be  used  by  Congress  to  destroy  slavery,        .         .         .     132 
of  States  are  subject  to  the  laws  of  Congress  as  to  the  persons 
who  may  be  lawfully  enrolled  in  the  militia    of  the  sev- 
eral States,  note, 480 

effect  of,  on  slaveholder's  claim  to  indemnity 24 

see  "  Military  Service." 

MILLER,  MR.  JUSTICE, 269,  607 

MILLIGAN,   Ex  parte  (4  Wallace,  106), 536 

remarks  on  case  of,  ........     460 

MISSISSIPPI.  STATE  OF. 

admitted  to  representation,  &c., 445 

V.  Andrew  Johnson  {4  Wallace,  497), 579 

MISSOURI,    STATE  OF,  ats.  CUMMINGS  (4  Wallace,  316).      .     556 
MONTGOMERY  ata.  JECKER  (18  How.  112),    .  .        .519 
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MOEILLO,   GENERAL 73 

MORINO   ats.   imiTED   STATES    (1  Wallace,  400),    .         .         .531 
MORMONS. 

their  supposed  claim  to  indemnity,   ....  22,  24,  140 

MORRILL,  HON.  LOT  M.,   SENATOR  (Me.). 

bill  to  confiscate  rebel  property,  and  free  slaves  of  rebels,         ,     394 
MUIiDEE. 

jurisdiction  of  military  commissions  over  certain   persona  guil- 
ty of,     283 

N. 

NAPOLEON,  EMPEROR, 73 

NATURALIZATION. 

its  effect  on  the  rights  and  liabilities  of  aliens,  .         .         .     338 

does  not  protect  the  property  of  one  who,  by  returning  to  his 

native  country,  regains  his  citizenship 347 

NATURALIZATION   LAWS. 

effect  of,  on  claims  of  slaveholder  for  indemnity,        .         ,  22,  23,  24 
aliens  having  served  in  oui  army  and  having  been  honorably 

discharged,  entitled  to  naturahzation  by,        .         .         .     338 

NAVY  AGENTS. 

their  liability  to  courts  martial  denied, 380 

NELSON,  MR.  JUSTICE 529 

NON-INTERCOURSE. 

right  to  enforce,  as  against  belligerents,  see  "  Prize  Cases,"  141,  238 

acts  to  provide  for,  effect  of, 299-303 

legal  effect  of, 298 

NORTH  CAROLINA. 

admitted  to  representation,  &c 445 


o. 

OATHS. 

required  of  aliens  engaged  in  commerce  with  rebels  by  consen 

of  the  United  States 

objection  to,  by  Lord  Lyons,  and  reply,   .... 
OPINIONS. 

of  the  Supreme  Court,  in  cases  printed  in  whole  or  in  part  ii 
the  Appendix,  see  "  Supreme  Court." 

84 
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PAGE  ats.  FLEMING  (9  How,  614), 512 

PALMERSTON. 

opinion  of,  as  to  noii-Iiability  of  the  United  States  for  damage  in 

bombarding  Greytown, 336 

as  to  claims  growing  out  of  the  bombaidment  of  Ulea.borg,    336 

of  Copenhagen, 336 

PEACE. 

questions  whether  the  United  States  are  at  war  or  at  peace 
with  foreign  nations,  or  with  insurgents  in  our  own 
country,  are  purely  political  queations,  to  he  decided  by 
Congress,       .........     296 

see  cases  of  the  "Grapeshot," 599,601 

see  Title,  "  Policy  of  the  Government," 

may  be  declared  or  recognized  by  Congress 312 

restored  by  acts  of  the  President  and  of  Congress,  August  20, 
1866,  as  to  persona  claiming  the  benefit  of  certain  laws, 

606,  607 

PETEEHOFF,  CASE  OF  (5  Wallace,  60), 582 

PIRACY. 

persons  convicted  of,  exchanged  by  the  United  States  as  pris- 
oners of  war 291 

POLICY  OF  THE    GOVERNMENT. 

whether  belligerents  (rebels)  shall  be  allowed  civil  rights  under 
the  Constitution,  must  be  decided  by  the  political  de- 
partments of  the  government, 53 

whether  the  rebels  shall  be  deemed  mere  inaurgeats  or  public 
enemies  can   be   decided  only  by  the  political   departs 

ments 293,  295,  296 

edl  political  Questions  must  be  decided  by  the  political  depart- 
ments as,  for  esample. 
questions  as  to  boundary  between  nations,       .        .        .        ■    2D4 

sovereignty  of  foreign  country, 294 

recognition  of  State  governments, 294 

status  of  foreign  nations,  .......     204 

status  of  insurgents  and  rebels,  .....     294 

questions  of  reconstruction,       .....     295,  296 

whether  rebels  shall  have  belligerent  rights,       .         .         .     296 
whether,  and  when,  a  state  of  peace  shall  be  recognized  or 

declared 296 

on  all  political  questions  the  Supreme  Court  must  follow  the 

decisions  of  the  political  departments,    ....     296 
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POLICY   OF   THE   GOVERNMENT  —  conhnueii. 

of  President  Lincoln,  as  to  the  atatua  of  the  rebels;  hia  acta 

and  proclamations, 296-299 

of  Congress  on  the  same  subject, 299-303 

result  of  the  action  of  the  political  departments  was  to  declare 

the  rebels  public  enemies, 303 

this  decision  of,  followed  by  Supreme  Court,     .         .      304,  305,  306 
on  the  questiou  of  confiscated  and  abandoned  lands,  letter  to 

Hon.  G.  W.  Julian  upon, 470 

recommended,  on  the  subject  of  reconstruction,         .         .         .248 
to  protect  from  capture  the  property  of  all  loyal  citizens  in  dis- 
loyal districts, 58 

see  cases  decided  in  the  Supreme  Court  on  thia  subject.  Ap- 
pendix,       612-610 

Georgia  v.  Stanton,  &c., 445,  588 

is  to  decide  terms  of  amnesty,  see  "  War  Powers." 

is  to  determine  legal  status  of  rebels,  see  "  Rebels,"  "  Congress," 

■'  Belligerents," 425 

POLITICAL  PARTIES. 

their  claims  to  or  waivers  of  powers  in  the  Constitution  not  to 

be  regarded  as  authority, 139,  140 

PREFACE. 

to  the  43d  edition, vii.,  viii.,  ix. 

to  the  "  War  Powers," iii. 

to  "  Military  Arrests," 159,   160 

to  "  Reconstruction,"  note, 229 

to  "  Military  Government," 259 

to  "  War  Claims," 329,  330 

PRESIDENT   OF  THE  UNITED  STATES. 

is  commander-in-chief  of  the  army  and  navy  of  the  United 
States,  and  of  the  militia  of  the  several  States  when 
called  into  actual  service  of  the  United  States  (Constitu- 
tion, Art.  11,  sec.  1), 82 

has  the  sole  power  and  responsibility  of  judging,  when  the  exi- 
gency arises,  in  which  lie  has  authority  under  the  Con- 
stitution to  call  forth  the  militia,  and  his  decision  is  con- 
clusive upon  all  others 58,  67 

is  not  limited  by  the  Conatitution,  and  cannot  be  controlled  by 
Congress  in  respect  to  the  maimer  of  conducting  his 
purely  military  operations,     ......       57 

this  duty  is  left  to  his  own  discretion,  guided  by  the  usages  and 

principles  of  civilized  warfare,         .....       58 

the  powers  of,  to  carry  on  war  have  no  limit  other  than  the  law 
of  nations  and  such  rules  as  Congress  have  authority  to 
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PRESIDENT  OF  THE  UNITED  ST ATES  —  continued. 

pass  for  the  regulation  of  the  army,  captures,  &c,,  raising 

money,  &c o; 

see  "  Conquest,"  "  Capture." 

has  the  war  power  to  exercise  full  belligerent  rights  against  all 
persona  in  arms,  against  all  property  situated  in  belliger- 
ent districts,  ....,,..       57 
and  against  ail  persons,  whether  friend  or  foe,  who  voluntarily 
reside  in  districts  which  have  been  declared  in  rebellion, 
they  being  in  law  public  enemies  of  the  United  States,  .       67 
see  Title  "  Public  Enemies,"  "  Belligerent  Rights." 
general  war  powers  of,  enumerated,     ,         .         .82,  163-165,  390 
war  powers  of,  not  in  conflict  with  those  of  Congress,         .      30,  68 
has  a  right  to  seize  and  capture  in  the  enemy's  country  what- 
ever property  he  may  deem  necessary  for  sustenance  of 
his  military  forces,  whether  it  belongs  to  friend  or  foe,  .       67 
but  he  may,  as  a  matter  of  policy,  order  that  no   property  of 
loyal  citizens  residing  in  disloyal  States  shall  be  seized 

without  compensation, 68 

policy  of,  as  actually  applied 58 

reasons  for  it  stated, 58 

war  power  of,  to  emancipate  enemy's  slaves,     ....       66 

why  this  power  eKista, 66 

ia  sole  judge  how  and  when  to  use  it,       .         .         .         .         .67 
this  power  of,  is  not  inconsistent  with  that  of  Congress  to  eman- 
cipate slaves, 30,  68 

duty  of,  to  emancipate  slaves  when  such  a  course  becomes  es- 
sential as  a  means  of  securing  public  welfare  and  the 
common  defence  in  time  of  civil  war  (Preface,  p.  vL), 

pages 5,  6,  7,  8,  140 

duty  of,  to  destroy  slavery  in   the  (then)  present  condition  of 

affair's  (Preface,  p.  vi.,  vii.),  pages  .         .      5,  6,  7,  8,  140 

power  to  suspend  the  habeas  corpus,        .....     202 

power  to  establish  martial  law, 202 

when  liable  to  impeachment  for  refusing  to  obey  laws  of  Con- 
gress as  to  military  governments, 314 

authorized  by  the  Constitution  to  establish  military  govern- 
ment,      269 

his  authority  to  erect  military  government  under  the  guarantees 

of  the  Constitution  alluded  to, 270 

clauses  of  the  Constitution  on  which  the  power  to  create  mili- 
tary government  rests,  ...,,,     270 
his  operations  in  war  regulated  and  interpreted  by  the  laws  of 
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PRESIDENT  OF  THE  UNITED   BTATES  — continued. 

casea  cited  on  tbia  poinl,  .         ■         ■         •         ■         ■         .271 

his  powers,  and  the  reason  of  granting  them  to  him,         ,         .     271 
hia  power  to  establish  courts  of  war,         .....     276 
hia  order  establisliing  a  provisional  court  in  Louisiana,     .         .     285 
PRIVATE  PROPERTY. 

right  of  government  to  appropriate  to  public  use,      ...       17 
but  not  without  the  existence  of  a  public  neeeaaity,  Preface,  page      iv 

foundation  of  this  right, 17 

indemnity  for, 18 

public  use  of,  what  it  is,  .         .         .         .         .         .         .         .       ISI 

in  slaves  may  be  appropriated  to  public  use,     ...  20,  28 

is  the  right  to  appropriate  it  superseded  by  the  war  power  of 

seizure  P 26 

importance  and  danger  of  this  power,       .....       29 
see  "  Slaves,"  "  Indemnity,"  "  Capture." 

private  property,  pubho  use  of,  what  it  is,         .        .        .        .      19 
impressment  of  slaves,  and  appropriation  of  them  to  public  use 

as  private  property,  by  act  of  Confederate  Congress,  atat. 

1864,  ch.  79,  see  note  to 26 

policy  of  the  government  relating  to  the  employment  of  slaves, 

and  to   indemnity  therefor  as  such,  see   "  Indemnity," 

"  Slaves,"  "  Slaveholders." 
capture  of,  on  land,  see  "  Capture." 
confiscation  of,  see  "  Confiscation." 

destruction  of,  see  "Public  Enemy,"  "Belligerent  Rights." 
capture  of,  on  the  sea,  see  "  Prize." 
of  aliens,  see  "  Aliens." 
PRIVATE  RIGHTS. 

must  be  subordinate  to  public  welfare,    ...  .         .     210 

PRIZE. 

courts  of, 48 

cases  of  prize  decided  by  the  Supreme  Court  in  1863,        .         .     141 

analysis  of, 238 

see  Title  "  Capture." 

see  cases  decided  by  the  Supreme  Court,  Appendix,  .         .      512-610 
see  note  on  Capture  of  Enemy's  Property,  .      .         .  451 

the  law  of,  has  no  application  to  the  case  of  persona!  or  private 

enemies,  and  cannot  be  invoked  to  justify  a  capture  of 

private  property,  unless  there  exists  a  public  enemy  and 

a  state  of  war, 305 

in  a  case  of,  a  public  enemy  cannot  appear  as  a  claimant,  note,      215 
see  note  on  war  powers  used  by  the  government,      .         .         .     390 
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PEOCESS  IN  EEM. 

recommended  ns  preferable  to  process  in  personam,  In  cerlain 

cases, 470,471 

PROCLAMATION  —  see  "  War." 

supposed  effect  of  President  Johnson's  proclamation  of  peace, 

April,  1866 442 

of  August  20,  1866,  as  to  courts  in  rebel  districts,  ...  606 
see  Chase,  C.  J.,  remarks  at  Ealeigh,  N.  C,  Appendix,  .  .  596 
see,  of  President  Lincoln,  as  to  rebels,  ....  296,  209 
see  "  Lincoln,  President." 

effect  of,  upon  public  enemies,  while  maintaining  successful  re- 
sistance to  the  government, 822,  323 

of  President  Johnson,  &e.,  August  20,  1866,  declaring  peace, 
and  effect   of,  on  certain  parties,  claimants  under  act  of 
Congress,       .....,.,,     606 
PROVISIONAL  COUET. 

established  in  Louisiana  bj  order  of  President  Lincoln,    .  28o 

not  prohibited  by  the  Constitution,  ...,,,     288 

powers  of  the  President  to  establish, 2S4 

affirmed  by  the  Supreme  Court,  in  1870,  in  the  caseof  the  Grape- 
shot,      131,  GOl 

see  "  Military  Courts." 
PUBLIC  ENEMIES. 

who  are  such,  ....  40-46,  52, 54,  58,  61, 337,  240, 391 
bow  and  by  whom  recognized  or  declared  as  such,  .     240,241 

rights  of  the  goTernment  against,  ....     240-242 

see  "  Civil  Rights,"  "  Belligerent  Rights,"  "  Capture,"  "  Con- 
fiscation," "  Slavery,"  "  Military  Government,"  "  Recon- 
struulion,"  "  Military  Arrests." 
rights  of  the  government  against  their  property,       .        .        .     240 
■wherever  found,  if  they  resist,  maybe  captured  or  itilled,  and  if 

captured,  may  be  detained  as  prisoner  of  war,         ,         .     167 

loss  of  political  and  civil  rights  by, 244,  246 

see  "Reconstruction,"  "Civil  Eights,"  "Policy  of  the  Govern- 

subjection  of,  to  the  will  of  the  conqueror,         .         .         .     244,  246 

see  "  Conquest." 

dist'nguisl  ed  from  alien  enemies,     ......  322 

have  no  right  to  prosecute  suits  in  the  courts  of  the  United  States,  215 

cainot  apf.ear  as  claimants  in  a  case  of  prize 215 

authont  es  on  this  point,  note, 215 

conhrn  ed  n  case  of  Mrs.  Alexander's  cotton,  ,  .  ,  ,  534 
have  no  r  gbt  to  vote  for  electors  of  President  and  Viee-Presi- 
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PUBLIC  ENEMIES  —  ':onUnmd. 

see  joint  resolution,  No.  12,  February  8,  1865,  .         .         ,     244 

appeals  lo  the  Supreme  Court,  from  rebel  districts,  not  heard 
by  the  Supreme  Court  during  the  war,  see  Chief  Justice 
Chase's  remarks  at  Kaleigh, 597 

freedom  from  arrest  claimed  for, 162 

see  "  Military  Arrests." 

voluntary  residence  in  rebel  States  is  made,  by  atat.  1868,  ch, 
71,  sec.  S,  prima  Jiicie  evidence  of  having  given  aid  and 
comfort  to  the  rebellion,  see  "  War  Claims." 

effect  upon,  of  the  proclamations  of  the  President,  and  the  laws 

of  Congress, 322,  323 

letter  to  Mr.  Julian  ;  note  as  to  the  rights  and  liabilities  of,      .     470 


REBELLION. 

is  "the  suppression  of "   "making  war  wrongfully  "  on  citizens 

of  the  United  States? 43 

what  condition  or  temper  towards  the  Union  will  result  from 

rebellion, 231 

see  "  Capture,"  "  Civil  Eights,"  "  Civil  War,"  "  Commercial 
Intercourse,"  "  Confederate  States,"  "  Confiscation," 
"  Congress,"  "  Conquest,"  "  Contraband,"  "  Courts  of 
War,"  "Crimes,"  "Enemies,"  "Exchange  of  Prison- 
ers," "Franchise,"  "  Freedman's  Bureau,"  "Habeas 
Corpus,"  "  Indemnity,"  "  Lands  in  Eebel  States,"  "  Law," 
"  Law  of  Nations,"  "  Martial  Law,"  "  Military  Arrests," 
"  Military  Courts,"  "  Military  Commissions,"  "  Military 
Government,"  "  Piracy,"  "  Policy  of  the  Government," 
"  President,"  "  Private  Property,"  "  Prize,"  "  Public  En- 
emies," "Rebels,"  "  Reconstruction,"  "  Bjghts  guaran- 
teed by  the  Constitution,"  "  Slavery,"  "  Slaves,"  "  State 
Rights,"  "Trading  or  Commerce  with  the  Enemy," 
"  Treason,"   "  War,"  "  War  Powers." 

when  deemed  to  be  suppressed,  so  far  as  concerns  persona  who 
are  intended  fo  receive  the  protection  of  the  statute  of 
June  5,  1868,  in  relation  to  abandoned  property,  viz., 
August  20,  1866,  that  being  the  date  of  the  President's 
proclamation  of  peace,  see  United  States  v.  Anderson, 

Appendix, 603 

REBELS. 

government  has  full  war  powers  against  them,  .         ,         ,       40 

may  be  treated  by  the  government,  either  as  belligerents  or  as 

subjects, 44 
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TtEBELS  —  continued. 

whether  entitled  to  civil  rights  is  a  question  of  policy  to  be  de- 
cided by  the  political  departments,         ....  53 
their  probable  future  hatred  of  the  Union,         ....  2,'i<l 
the  mode  they  will  probably  adopt  of  regaining  State  rights,     .  231 
what  they  claim,  and  do  not  claim,            .        .        .      237,  290, 291 

recognized  as  belUgerents, 291 

rights  renounced  by,  or  conceded  to, 202 

whether  they  are  to   be   deemed,  in  law,  public  enemies,  is  a 

political  question, 293 

political  questions  are  to  be  determined  by  the  political  depart- 

tnenta  of  government, 293 

Bee  "  Eebellion."  "  Policy  of  the  Gove^nmen^" 
Bee  stat.  1868,  ch.  71,  as  to  presumption  of  being  such,  by  rea- 
son of  residence  in  rebel  States, 
see  "  War  Claims." 
by  what  course  of  proceedings  they  become  belligerent  public 

enemies 236 

how  and  when  the  war  changed  from  a  private  to  a  territorial 

one 236 

policy  recommended  in  regard  to  landed  estates  of,          .        .  470 
RECONSTRUCTION. 

basis  of,  recommended  in  1862,         ....         .         .  65 

war  of  arms  and  war  of  ideas 229 

dangers  of,  to  be  guarded  against, 230 

consequences  of  error  in, 232 

State  rights  in  time  of  civil  war, 234 

attitude  of  the  government,  in  the  beginning  of  the  ivar,  towards 

rebels,  and  towards  loyal  men  in  rebel  districts,      .        .  235 

character  of  the  war  changed  by  subsequent  events,          .        .  235 

consequences  resulting  from  civil  territorial  war,       .         .         .  236 

when  rebellion  became  civil  war,       ......  237 

rights  of  public  enemies  since  the  rebellion  became  a  civil  ter- 
ritorial war, 238 

the  rights  of  rebels  to  be  settled  according  to  the  laws  of  war, .  242 

State  rights  of  rebels  to  be  allowed  only  by  our  consent,  .         .  244 

State  rights  not  appurtenant  to  land, 245 

forfeitui>e  not  claimed,  and  right  of  secession  not  admitted,       .  246 
the  pledge  of  the  country  to  its  soldiers  and  citizens  must  be 

kept, 247 

plan  of,  recommended  July  28,  1863, 248 

plan  of,  adopted  by  President  Lincoln,     .....  250 
danger  of  prematurely  recognizing   seceded  States  as  in  the 

Union, 234 

probable  effects  of  a  mistake  on  this  point,        ....  234 
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message  of  President  Lincoln  on,      ......     245 

proclamation  of  amnesty, 250 

freedman's  bureau  acts,  note,    .......     261 

acts  relating  to,  note, 261 

principles  of,  sustained  by  the  Supreme  Court,  .         .         .     261 

state  of  public  opinion  on,  at  the  date  of  the  publication  of  the 

1st  edition  of  this  essay, 427,  428 

Chase,  C.  J.,  remarks  on  at  Ilaleigh,  N.  C,  Appendix,  .  .  596 
]aws  of  Congress  relating  to,  sec  note,  Appendix,  .  .  428-442 
acts  of  the  President  relating  to,  .  .  .  .  254,  442,  443 
act  June  22, 1868,  ch.  69,  for  admitting  Arkansas  to  represen- 


act  June  25,  1868,  ch.  70,  for  admitting  six  rebel  States,  &c.,   .     24!) 
see  act   for  continuing  Freedman's  Bureau   one  year,  July  6, 

1868,  ch.  135. 
note  to  the  43d  edition,  on  reconstruction,         .         .         .       427-451 
REPRISALS, 

domiciled  aliens  liable  to, 337 

travellers  not  liable  to, 337 

EEPUBLICAN  FORM  OF   GOVERNMENT. 

guarantee  of  the  United  Stales  that  every  State  in  the  Union 

shall  have  a  republican  form  of  government,  .        65,  269,  310 
RESIDENCE  IN  ENEMY'S  COUNTRY. 

voluntary  residence  in  a  rebel  Slate  is  prima  facie  evidence  of 

having  given  aid  and  comfort  to  the  rebellion,        .         .     342 
and  is  made  so  by  stat.,  see  act  1868,  ch.  71,  sec.  3. 

RETURN  OF  REBEL   STATES  TO  THE  UNION,  .        .    229,  250 

see  "  Reconstruction." 

RHODE  ISLAND  v.    MASSACHUSETTS   (12  Pet.  657),    .        .  530 

RICE,  HON.  B.  F.,  SENATOR 503 

EIGHTS  GUARANTEED    TO  CITIZENS    BY    THE   CONSTI- 
TUTION. 

changed  when  martial  law  is  in  force, 51 

suspended  during  war,  under  certain  circumstances)            .         .  51 

of  freedom  of  speech, 52 

of  freedom  of  the  press,    ........  62 

of  trial  by  jury 52 

to  life,  liberty,  and  properly, 52 

to  keep  and  bear  arms,     .....         ...  52 

private  property  not  to  be  taken  without  due  process  of  law,   15,  52 

85 
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EIGHTS    GUARANTEED  TO   CITIZENS   BY   THE  COJfSTI- 
TUTION  —  continued. 
guaranteed  to  peaeeful  citizens  by  the  Constitution  do  not  be- 
long to  tliem  after  tbey  have  become  belligerents  against 
their  own  government,  ......  48-34 


claims  of,  stated  on  p.  49  not  applicable  to  a  state  of  war,         .      49 
not  in  derogation  of  the  rights  of  the  government  to  deal  with 

rebellion, 61 

change  of,  by  inauguration  of  civil  wai-, 162 

examination  of  certain  constitutional  rights  under  the  5th,  6th, 
and  7th  amendments,  as  bearing  upon  the  subject  of 
military  government,     ......     288,  289 

claims  of  rebels, 290,  291 

conceded  to  rebels,  , 292,  293 


S. 
SAULSBUBY,  HON.   WILLARD,   SENATOR,    .        .        .    497,  590 

SAXTON,  GENERAL, 490 

SCOTT,  GENERAL, 

military  commissions  first  established  by  him  in  Mexico,  .     2S2 

SECESSION. 

right  of,  not  admitted  by  denying  applicability  of  doctrine  of 

forfeiture  to  the  case  of  the  rebel  States,         .         .         .     234 
SECRETARY  OF  WAR. 

acts  of,  are  deemed  in  Law  to  be  the  acts  of  the  President,         .     307 

authorities,  note, 307 

SEDGWICK,  HON.   MR.  (N.  Y.). 

amendment  proposed,  providing  for  the  enrolment  of  slaves 
in  the  military  service  of  the  United  States,  and  to  re- 
ward their  services  with  freedom, 395 

this  amendment  defeated, 395,  495,  496 

SELF-DEFENCE. 

the  nation  has  a  right  to  act  under  the  law  of  self-defence,  to 

preserve  its  own  existence,    ....         52,  186,  211 
none  of  the  war  powers  claimed  in  this  essay  for  the  govern- 
ment  are   placed   solely  on   that   ground,  but   are   all 
granted  by  the  Constitution  in  express  terms  or  by  ne- 
cessary implication.  Preface,  page  .         .         .         .  v,  vi. 
SEQUESTRATION  COMMISSION. 

order  of  General  Butler  establishing,  at  New  Orleans,       .     285,  287 
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SLAVEHOLDERS 

their  claim  to  inderamtj  for  slaves  used  for  military  purposes,  23 

how  affected  b\  naturalization  and  military  laws,      ...  24 
slaves  may  be  appiopriated,  as  private  property,  to  public  use, 

their  probable  policy  in  order  to  secure   the   continuance  of 

slaver  J,                                  231 

their  temper  towards  the  government,          ...         .         .  230 
compensation  to,  for  slaves  enlisted  in  the  service  of  the  United 

States,  policy  of  the  governmenlin  relation  to,  note,      .  405 

statute  relating  to 26 

SLAVERY. 

resolution  of  Congress,  1861,  denying  the  right  of  the  Federal 
government  or  people,  &o.,  to  legislate  upon  or  inter- 
fere with  slavery, 132,  393 

amendment  of  the  Constitution  proposed  by  Congress  in   1861, 
to  put  it  forever  out  of  the  power  of  the  country  to  so 

amend  the  Constitution  as  to  prohibit  slavery,        .     ^93,  394 

its  unexpected  growth,     ........  2 

the  "  privileged  class,''      ........  2 

abolished  by  European  governments, 3 

in  1862  not  slavery  in  1788 4 

must  be  destroyed,  otherwise  there  can  be  no  peace,         .         .  5 

ate  slaveholders  arbiters  of  peace  and  war?       ....  5 

though  hated,  why  tolerated 6 

recognition  of,  not  inconsistent  with  the  perpetuity  of  the  re- 
public   7 

considered  as  belonging  to  the  domestic  affairs  of  States ;  can 

government  interfere  with  it?         .....  131 
constitutional  rights  over,  not  atteeted  by  parly  platforms,     129,  131 

as  one  of  our  domestic  institutions 132 

what  they  are,  and  When  they  cease  to  be  so  (Preface,  p.  v.),   .  130 

may  be  interfered  with  by  Congress,  for  ifa  protection,     .         .  133 

Congress  may  interfere  against  it,     .....     133,  134 

may  be  interfered  with  by  operation  of  militia  laws,           .         .  134 

by  laws  regulating  commerce  between  the  States,               .  134 

by  the  power  to  make  treaties, 135 

by  the  power  to  suppress  insurrection,      ....  137 

right  to  deal  with  it  not  to  be  sought  in  party  platforms,       138,  139 

may  be  interfered  with  or  abolished,          ....     132,  393 
may  be  interfered  with  (so   far  as  taking  away  slaves  may  be 
said  to  interfere  with  it)  under  the  power  to  appropriate 
private  property  to  public  use,  as  shown  in  Chapter  I., 

pages 17.  18,  19,  20 
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SLAVERY  —  coTUinued. 

also  by  the  exercise  of  the  war  powers  of  Congress,  as  shown 

in  Chapter  II.,  page 34 

also  by  the  war  power  of  the  President,  as  shown  in  Chapter 

IIL,  page fie 

also  by  the  power  to  punish  treason,  aa  shown  in  Chapter  V., 

page 93 

also  by  the  power  to  punish  rebela,  as  shown  in  Chapter  VII.,  page  115 
distinction  in  law  between  emancipating  or  confiscating  slaves, 

and  abolishing  the  laws  which  sustain  slavery.  Preface,  page       iii 

legal  effect  of  confiscation  or  emancipation  acts  of  Congress, 

and  the  President's  proclamation  of  September  22, 1862  ; 

showing  that  these  do  not  attempt  to  abolish  slavery  as 

an  insUtution  in  the  States,  but  act  upon  persons  held  as 

slaves.  Preface, .  v,  vii 

legal  distineljon  between  the  right  to  abolish  slavery  as  an  in- 
stitution and  the  right  to  alter  State  laws  relating  to 

slavery,  Preface, vi,  vii,  viii 

may  be  abolished  by  Congress  (Preface,  iv.,  viii.),  .  .  28,  30 
should  be  abolished,  (Preface,  vii,  viii.),   ...  6,  135,  136 

how  our  enemies  will  contrive  to  restore  it,      .        .  .    231 

their  plea  for  it 232 

should  he  terminated  by  the  Constitutions  of  Southern  States, 

before  reconstruction  ought  to  be  allowed,     ,        .        .    346 
reasons  for  calling  attention  to  all  the  modes  by  which  slavery 

could  be  lawfully  destroyed  (Preface,  v.,  vi.),  .         .     393 

the  constitutional  amendment  proposed  in  1861,  to  perpetuate 
slavery,  and  to  deprive  Congress  of  all  power  over  it  in 

the  States 393 

bill  of  Mr.  Trumbull,  proposed  July  20.  1861 394 

Mr,  Bingham's  amendment, 

statute  of  August  6,  1861,  eh.  60  (confiscation  act),          .         .     394 
Mr.  Eliot's  bill  of  December  2,  1861,  lost,        .         .         .         .394 
Mr.  Trumbull's  hill  of  December  5,  1861,  to  free  rebels'  slaves,    394 
Mr.  Morrill's  bill  of  December  11,  1861,  to  free  slaves  of  per- 
sons opposed  to  the  government 394 

Mr.  Eliot's  confiscation  bill,  freeing  slaves,  ....  395 
Mr.  Sedgwick's  amendment  to  free  and  arm  slaves,  rejected,  .  395 
confiscation  act  of  July  17,   1862,   freeing  certain  slaves  who 

were  declared  captives  of  war, 395 

Mr.  Wilson's  bill  (approved  April  16,  1862)  to  free  slaves  in 

the  District  of  Columbia, 395 

Mr.  Wilson's  (of  Iowa)  bill,  December  23,  1861  (approved 
March  13,  1862),  forbidding  army  officers, &c.,  to  return 
fugitive  slaves, 39& 
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SLAVERY  —  continued. 

President  Lincolii'a  recommendation  of  remuneration  for  slaves 

freed. 396 

Mr.  Conkling's  bill,  Marcli  10,  1862,  to  carry  this  purpose  into 

effect, 396 

Mr.  Arnold's  (of  Illinois)  bill  to  p    h'b't    1        j  '     T  rr't    ' 

March  24,1862,     .  396 

Mr.  Grimes's  bill,  April  29,  186     f      h       h    1    {,    t      I      1 

persons,  and  their  educat  th   D   tr   t   f  C  1  mb         396 

Mr.  Sumner'B  bill  (June   12,  186   )  to  y  tr    t>       tl 

England  into  effect  to  su;  p  11  d  396 

Mr.  Lovejoy's  (of  Illinois)  bill  of  J  3  ISb     1  gur  t    g 

a  public  school  system  u  th    D   t  t  C  1  mb  396 

Mr.  Foster's   bill,  July  8,  1862       th  g  th     P        1     t  to 

make  provision  for  per  t      1  d       1  d  1 

ered  from  on  board  slav      h  p  397 

bills   of  Mr.  Wilson  of  Massa  h        t      M     G   m  d  M 

Sumner,  to  sweep  away  th        m  f    1        j         th 

District  of  Columbia,  and  protecting  the  rights  of  eol- 
ored  persona  in  the  District,  ......     397 

Mr.  Wilson  {of  Massachusetts),  bill  of,  July  8,  1862,  to  amend 
the  act  for  calling  forth  the  militia  of  the  United  States, 
and  authorizing  the  introduction  of  colored  troops  into 
the  service  as  soldiers  (act  July  17,  1862,  eh.  201),        .     397 

debates  on  this  act, 397 

Mr.  Grimes's  and  Mr.  King's  amendments,      ....     397 

see  note  No.  12  to  43d  edition, 478 

December,  1863,  Mr.  Eliot's  Freedman's  Bureau  hill,  corre- 
spondence upon,  note, 398 

Mr.  Wilson's  bill  of  February  17,  1863,  to  incorporate  an  in- 
stitution in  the  District  for  education  of  colored  youth,      398 

act  June  25,  1864,  making  it  the  duty  of  the  school  commission- 
ers of  the  District  to  provide  school-houses,  &e.,  for  col- 
ored children 398 

Mr.  Ashley  (December  14,  1863)  and  Mr.  Wilson  (of  Iowa)  pro- 
pose the  13th  amendment  of  jthe  Constitution,  abolish- 
ing slavery  forever, 398 

the  14th  amendment  of  the  Constitution,  giving  citizenship  and 

equal  rights  to  colored  persons  and  former  slaves,         .     399 

the  15th  amendment  of  the  Constitution,  ....     400 

the  acts  of  President  Lincoln  as  to  slaves,         .         .         .      400-404 

letter  to  Hon.  G.  W.  Julian,  in  anticipation  that  the  Constitu- 
tion would  be  amended  so  as  to  abolish  slavery,  supposed 
effect  of  this  amendment  on  lands  in  the  south,  &c.,  notes 
to  43d  edition 469 
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as  private  property,  muy  be  appropriated  to  public  use, 

this  power  used  by  Confederate  Congress,  hj  act  1M64,  f 


subject  to  same  liability  as  other  property,         ....       28 

must  be  liberated  to  save  the  Union,  (Preface,  viii)   .         .         o,  135 
may  be  emancipated  by  the  war  power  of  the  President,   .         .       66 
ought  to  be  emancipated,  Preface,  p.  vii.  and  viii.,  aud  pp.     133-137 
is  liberation  of  enemy's  slaves  a  belligerent  right?    ...       68 
may  be  liberated  by  law  of  nations,  .         .         ...         .69 

the  right  of  liberation  of,  confirmed  by  usage  and  authority,      .       74 

usage  of  United  States  government, 74 

pledge  of  the  President  to  fi'ee  slaves  ought  to  be  redeemed,      .     247 
consequences  of  failure,      .......     247 

compensation  for  slaves  enlisted  in  the  military  service  of  the 

United  States 21,22,  40o 

policy  of  CongrcBB  in  relation  to,      .         .         .         .         .         .     405 

statutes  relating  to,  ........     405 

of  loyal  masters  in  loyal  States,  were  not  enrolled  prior  to  1864; 

reasons  for  this  course  staled, 371 

not  held  to  be  citizens  of  the  United  States  prior  to  1864,         .     410 
see  "  Slavery,"  "  Slaveholders,"  note  to  43  edition,  on  "  Slavery,"    405 
history  of  their  introduction  into  the  volunteer  service  of  the 
United  States,  and  the  equalization  of  their  pay  with 
that  of  other  soldiers,     ......     478,  494 

80HCIT0E  OF  THE  WAR  DEPARTMENT. 

some  opinions  of,  relating  to  subjects  discussed  in  these  essays. 
No.  36.    Harsberg  and  Steifel,  claimants  of  400  bble.  flour,  cap- 

tured  by  our  troops  at  Fredericksburg,  .         .         .     358 

No,  55.  J.  W.  Seaver,  petitioner  for  an  order  allowing  him  to 
collect  a  debt  from  a  registered  enemy  of  the  United 

States,  at  New  Orleans 358 

No.  88.      A.  Kunahan,   a  British   subject,  claimant,  through 

Lord  Lyons,  of  property  seized  by  General  Butler,         ,     359 
No.  95.     W.  &  C.  K.  Herrick,  claimants  against  the  confiscated 

property  of  Bloomfleld  &  Steele,  of  New  Orleans,          .     3j9 
No.  117.     H.  H.  Thompson,  claim  for  proceeds  of  corn  con- 
demned as  lawful  prize, 360 

No.  195.  Wylie  &  Co.,  British  subjects,  request  permission, 
through  Lord  Lyons,  to  remove  from  Pensacola  certain 
lumber  which  they  bought  before  the  war  broke  out  or 

blockade  was  established, 362 

No.  332.  Mrs.  Bass,  claimant  for  property  taken  by  the  Unit- 
ed States  army  from  her  plantation,  in  Mississippi,  for 
the  public  service, 363 
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No.  357.  Captain  Sherwin  claims,  through  Lord  Lyons,  indem- 
nity for  arrest  and  imprisonment  by  the  military  forces 
of  the  United  States 365 

No.  361.  Indemnity  claimed  for  French  subjects,  by  the  French 
minister,  from  whom  the  United  States  troops  have  for- 
cibly taken  their  arms 364 

No.  362.  Theodore  Moreau,  a  French  subject,  claims,  through 
the  French  minister,  indemnity  against  liability  to  pay 
rent  to  the  rebel  Slidell,  and  also  t^  the  United  States,  .     363 

No.  309.     Simon  Queyrouse,  a  French  claimant  for  captured 

cotton, 371 

No.  410.  Draft  of  letter  in  answer  to  a  resolution  of  the  Sen- 
ate inquiring  of  the  Secretary  of  War  whether  slaves  in 
Maryland,  Delaware,  West  Virginia,  Kentucky,  and  Mis- 
souri had  not  been  enrolled ;  and  if  not,  why  ?        .        .    371 

No.  433.    How  does  service  in  the  Federal  or  in  the  rebel 

army  affect  the  plea  of  alienage, 374 

No.  448.  Deserters  from  a  French  corvette,  who  enlisted  as 
substitutes  into  the  service  of  the  United  States,  claimed 
by  the  French  consul  as  deserters  from  the  French  ser- 
vice,    .        - 374 

No.  467.  Opinion  as  to  the  proper  course  to  be  taken  in  be- 
half of  certain  soldiers  who  had  shot  a  deserter,    .        ,    375 

No.  487.     W.  W.  Conea's  claim  for  cotton  seized  and  sold  at 

Memphis, 378 

No.  618.     Letter  in  relation  to  a  draft  of  a  bill  for  adjustment 

of  claims  of  aliens 379 

No.  628,     Secretary  of  the  Navy,  opinion  requested  by,  as  to 

liability  of  navy  agents  to  courts  martial,        .         .  380 

No.  531.  Opinion  requested  by  United  States  attorney  at  Bal- 
timore, on  the  question  whether  the  government  has  the 
right  to  condemn,  as  enemy  property,  money,  when  taken 
from  the  person  of  an  enemy  on  land,  in  our  own  terri- 
tory P     381 

No.  532.    As  to  payment  of  creditors'  claims  out  of  proceeds 

of  confiscated  claims, 382 

No.  685.  James  Shepard,  claimant  for  restoration  of  cotton, 
&c.,  seized  on  hie  plantations  at  Pine  Bluff,  Ark.,  by  our 
military  forces,  as  abandoned  pro]>erty,  under  the  cir- 
cumstances stated, 382 

No.  707,  Timothy  Bowling,  through  Lord  Lyons,  claims  dam- 
age, as  a  British  subject,  for  injury  to  hja  property  in 
Vicksburg,  by  our  forces, 383 
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No.  713.  Lord  Lyons'a  objection  to  an  oath  required  of  British 
and  other  subjects  of  foreign  powera,  before  allowing 
them  to  engage  ia  commerce  at  New  Orleans,         .         ,     384 

No.  714.  Romain  Duprt,  a  French  subject,  claimant  for  cot- 
ton seized  on  his  plantation  at  Plaijuemine,  La.,  by  our 
forces, 384 

No.  723.  Objections  of  the  British  minister  to  the  order  of 
General  Banks,  at  New  Orleans,  requiting  gold  of  cer- 
tain foreigners  to  be  deposited  under  euperviiionof  mili- 
tary authorities,      .         .  .....     38a 

No.  730.  John  H.  Sothoron's  loyal  creditors  claim  a  lien  on 
his  property  (a  rebel  enemy),  as  prior  to  the  claims  of 
the  United  States,  - 386 

No.  731.  The  French  minister  claims  indemnity  for  the  cot- 
ton of  Antoiiie  Cairo,  seized  at  New  Orleans  by  our 
forces, 387 

No.  935.  George  Cameron,  a  British  subject,  claims  to  have 
been  neutral,  though  captured  in  arms  with  rebel  forces 
at  Petersburg;  now  requests  to  be  discharged  from  im- 
prisonment as  a  captive  of  war,       .....     388 

No.  951.  Cowen  &  Dickineon,  claimants  for  cotton  of  their 
clients,  taken  by  the  United  States  forces,  at  Knosvilie, 
for  use  on  the  fortifications,  during  the  siege  at  that 
place 389 

No.  1437.    Tracy  Irwin  &  Co.,  see  Records  of  W.  D. 

No.  1440.    Benson,  claimant,  see  Records  of  W.  D. 

letter  to  Hon.  T.  D.  Eliot,  on  the  Freedman's  Bureau,     .         .     464 

letter  to  Hon.  E.  B.  Washburn,  on  claims  against  the  United 

States, 467 

letter  to  Hon.  0.  W.  Julian,  on  the  best  policy  to  be  pursued 

by  the  government  in  relation  to  confiscated  lands,  &c.,     470 
SOUTH  CAROLINA. 

admitted  to  representation,  &c., 44,5 

SOUTH  CAROLINA  COLORED  VOLUNTEERS. 

law  authorizing  their  payment  on  equal  terms  with  white  sol- 
diers  492,  493 

SPIES. 

jurisdiction  of  military  eommisainns  over,  ....     283 

SPRAGUE,  MR.  JUSTICE. 

see  note  to  43d  edition,    .         .  ....     451,  452 

STANTON,   HON.   EDWIN   M.    (late   Secretary  of  War). 

see  Appendix,  ..........     588 
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STANTON,  HON.  EDWIN  M..  ~  continued. 

hia  letter  of  instructions  to  General  Saston,  authorizing  him  to 
recruit  colored  volunteers,  to  be  paid  on  equal  terms 
with  white  soldiers,        .......     492 

found  he  had  exceeded  his  power, 492 

his  letter  held  as  a  pledge  of  the  administration,       .         .         .     492 

that  pledge  honorably  redeemed, 493 

ata.  State  of  Georgia, 445,  383 

STATE  IN  THE   UNION. 

what  is,  see  Texas  i>.  White, 598 

STATE  OF  GEORGIA  ats.   CHEROKEE  NATION. 

(6  Wallace,  7S), 529 

STATE    RIGHTS. 

in  the  jury  room, 126 

to  be  regained   by  public  enemies   only  by  consent  of  the  con- 
queror, .........     244 

the  mode  of  regaining  them  which  the  rebels  will  probably 

adopt, 2ai 

how,  if  conceded,  they  may  be  used  by  the  enemy,    .         .         .     232 

ST.   DOMINGO, 70,  73 

STORY,  MR.  JUSTICE, 35,  BS 

SUBJECTS. 

rebels  may  be  treated  as, 44 

SUMNER,  HON.  CHARLES,   SENATOR. 

his  opinion  that  the   laws  of  Congress,  in  1862,  required  the 
State  militia  in  the  service  of  the  United   States  to  he 
white  men  only,     ........     504 

bill  to  carry  into  effect  the  treaty  between  the  United  States  and 

Great  Britain,  to  suppress  slave  trade 396 

hill  to  abolish  vestiges  of  slavery  in  the  District  of  Columbia,  .     397 
bill  to  amend  the  Constitution,  proposed,  ....     396 

SUPREME  COURT  OF  THE  UNITED    STATES. 

decisions  of,  on  constitutional  question,   ....     138,  139 

in  the  Prize  Cases, 141,  238 

recognition  of  civil  te^rito^ial  war  by, 238 

confirmation  by,  of  doctrines  of  the  war  powers,        .        .     338,  240 
bound  to  follow  decision  of  political  department  on   question 

of  war  or  peace, 304,  342,  343 

has  followed  the  decisions  of  the  political  departments  of  the 

government  in  relation  to  the  legal  status  of  rebels,  .  304 
Chase,  Chief  Justice,  remarks  of,  on  powers  of,  at  Raleigh,  .  597 
the  decisions  of,  and  opinions  of  the  judges  of,  even  on  points 

not  judicially  decided,  entitled  to  great  respect,     .     238,  239 
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SUPKEME  COURT  OF  THE  UNITED   STATES  —  continued. 

opinions  of,  on  constitutional  questions,    .....     139 

jurUdiction  of,  to  hear  by  appeals  cases  brought  from  military 

courts,  if  it  ever  existed,  has  been  taken  away,  see  act  March 
2,  1867,  ch.  135. 

see  note  on "  Military  Government,"         .         ■         .         .         ,     427 

appeals  to,  see  "  Civil  Bights." 

cases   decided  in,  relating  to  the  subjects  herein  treated  of, 
extracts  from  reports  of:  — 
Cherokee  Nation  v.  the  State  of  Geoi^ia  (5  Peters,  1),  52^ 

Ehode  Island  v.  Massachusetts  (12  Peters,  657),        .         .     o30 

Fleming  i>.  Page  (9  How.  614), 512 

Cross  v.  HarrisoE  (16  How.  189), 516 

Jecker  u.  Montgomery  (18  How.  112),      ....     519 

Dynes  v.  Hoover  (20  How.  79) 520 

Leitensdorfer  v.  Webb  (20  How.  177),      .         .         .         .522 

cases  decided  since  the  first  publication  of  this  work :  — 

the  Prize  Cases  (1  Black.),         .         .         .       141-156,  238-243 
.Earparie  Vallandigham  (1  Black.), 524 

oases  decided  since  the   publication  of  the.  10th  Boston  edi- 


United  States  c.  Morens  (1  Wallace,  400), 
United  States  u.  Circassian  (2  Wallace,  150), 
The  Venice  (2  Wallace,  274),    . 
Mrs.  Alexander's  Cotton  (2  Wallace,  417), 
Ex  parte  Milligan  (4  Wallace,  106), 
Cummings  v.  Missouri  (4  Wallace,  316),  . 
Ex  parte  Garland  (4  Wallace,  374),  . 
Mississipp!!  v.  Andrew  Johnson  (4  Wallace,  497), 
The  Peterhoff  (5  Wallace,  60), . 
The  Gray  Jacket  (5  Wallace,  369),    . 
The  William  Bagaley  (5  Wallace,  402),     . 
Mauran  o.  Insurance  Co.  (6  Wallace,  114), 
Georgia  v.  Stanton  (6  Wallace,  63),  . 
The  Grapeshot  (7  Wallace,  563),      . 
TheGrapeshot  (9  WaDace,  131),       . 
United  States  v.  Anderson  (9  Wallace,  64), 
United  States  v.  Keehler  (9  Wallace,  86), 
Hickman  v.  Jones  (9  Wallace,  196), 
Bigelow  V.  Forrest  (9  Wallace,  339), 
e  also,  Coppeli  v.  Hall,  7  Wallace,  542. 
McKee  v.  United  States,  8  Wallace,  168. 
the  Ouachita  Cotton,  case  of,  6  Wallace,  521. 
United  States  u.  Lane,  8  WaCace,  181, 


531 


,d  by  Google 


INDEX.  DO 6 

SUPREME   COURT  OF  THE  UNITED   STATES  — coniinueiJ. 
Union  Insurance  Co.  v.  the  United  States,  6  Wallace,  765. 
Aimatroiig's  Foundry,  6  Wallace,  769. 
Morris's  Cotton,  case  of,  8  Wallace,  507. 
Bee  also  correspondence  between  Ciiief  Justice  Chase  and  Pres- 
ident Johnson, 695 

remarks  of  Chief  Justice  Chase,  at  Raleigh,  N.  C,    .         .         .     596 

aee  also  Kees  II.  Tod  (decided  in  Ohio) 216-225 

remarks  on  the  eaee  Ex  parte  Milligan, 46(1 

SVVAYNE,  ME.  JUSTICE. 

opinion  of,  in  Coolidge  w.  Guthrie,    .....      591-608 
opinions    delivered  by,  in   cases   in   the   Supreme   Court,  Ap- 
pendix,   512,  608,  610 

T. 

TANEY,  CHIEF  JUSTICE, 67,  136,  214,  327 

TAYLOR,  PRESIDENT 76,  76 

TEN  EYCK,   SENATOR, 498 

TENNESSEE,   STATE  OF. 

restored  to  the  Union, 145 

TEXAS,   STATE  OF. 

admission  to  representation,  &c.,      ......  445 

V.  White  (7  Wallace,  702), 598 

TOD  ats.   KEES, 216 

TOUSSAINT  L'OUVERTURE 72 

TRADING  OR   COMMERCE  WITH  THE  ENEMY. 

unlawful  by  the  laws  of  war, 149 

forbidden  by  statute, 297 

and  by  proclamation  of  President  Lincoln,        ....  298 

example  of,      .........         .  371 

treasury  permits  for,  limited  to  persons  not  transferees,   .         .  376 

see  Ouachita  Cotton,  case  of,  6  Wallace,  521. 

see  McKee  v.  United  States,  9  Wallace,  166. 

oaths  required  by  tbe  United  States  from  aliens  engaged  in, 

Lord  Lyons's  objections  to 384 

order  of  General  Banks  relative  to  goods  iniported  into  rebel 
districts  by  aliens,  Lord  Lyons's  objections  to,  consid- 
ered,        385 

see  tbe  Peterboff, 582 

the  Gray  Jacket, 582 

the  William  Bagaiey, 683 
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TRAVELLEE8. 

or  aliens,  having  no  domicile  in  the  United  States,  .         .         .  345 

their  rights  and  liabilities, 345 

their  Dlaims  if  prevented  from  withdrawing,      ....  345 

escepdons  to  right  of  withdrawal,    ......  346 

see  the  William  Bagaley 583 

TREASON. 

what  it  is, 93,  95 

right  of  Congress  to  declare  by  statute  the  punishment  of,  and 

the  constitutional  limitations  of  that  right,     .         .         93,  9F> 
constructive,  ancient  English  doctrine  of,  ...         93,  'M 

power  of  Congress  to  define  and  punish,  limited,      .        .        .  9fl 

attainder  and  ex  post  facta  laws, 'il 

defined  by  statute, 98 

Congress  have  unlimited  power  to  declare  the  punishment  of,  .  99 

consequences  of  attainder, 100 

corruption  of  blood, 101 

savBge  cruelty  of  English  law,        ......  101 

forfeitures,        .                                              102 

characteristics  of  attamdeiB  of                    .....  105 

technical  language,  how  construed             .....  lOli 

true  meaning  of  the  Constitution  Art  IIL,  sec.  3,  cl.  2,   .         .  lOS 

if  Congress  can  impose  fine;   why  not  forfeitures  for  P       .         .  109 

forfeitures  for,  not  limited  to  life  estates, 110 

statutes  against,  bow  administered, 112 

confiscation  act  of  1862  not  a  bill  of  attainder,  and  not  an  ex 

postjacto  law,       ........  116 

the  right  of  Congress  to  declare  the  punishment  of  crimes 

against  the  United  States,  other  than  treason,        .         .  117 
practical  operation  of  laws  against  treason  will  render  them 

substantially  inoperative,        ......  12S 

reasons  for  this  opinion, 126,  137 

punishment  of,  will  be  defeated  by  the  present  state  of  the 

laws, 126 

the  rights  of  those  accused  of, 12ti 

will  traitors  indict  and  convict  each  other  ?        ....  127 

how  juries  fbr  trial  of,  are  selected ;  the  effect,           .         .         .  127 

State  rights  in  the  jury  room, 12S 

laws  against,  aie  effective  only  when  they  require  no  traitor  to 

adminiater  them, 12y 

traitors  will  be  protected  by  statutes  of  limitation,   ,         .         .  130 
TREATIES. 

modifying  the  law  of  nations, 340-352 

treaty  with  France, 332 
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TRUCE,  FLAGS  OF. 

recognized  by  our  army  and  our  government  at 

one  of  the  rights  of  belligerents  to  the  insurgents,  .     I 

TRUMBULL,  HON.  LYMAN  (Illinois). 

see  note  on  "  Slavery,"  page 

bill  to  confiscate  slaves  used  for  inaurreetionary  purpoBes, 

to  free    slaves  of  rebels  who  took  up   arms  against  the 

United  Slates, 

report  of  amendment  to   the  Constitution  abolishing  slavery 

(Art.  13) 

civil  rights  bill,         ......... 

TYLER,  PRESIDENT, 


u. 

UNION,  THE. 

its  perpetuity  secured  by  a  proper  policy  in  relation  to  public 

lands 476 

■UNIl'ED  STATES. 

V.  Moreno  (1  Wallace,  400), S31 

V.  Anderson  (9  "Wallace.  64), 603 

V.  Keehler  (9  Wallace,  86), 607 

USE,   PUBLIC. 

of  private  property  under  the  provisions  of  the  Constitution, 

what  it  is, 17 

indemnity  required  for  such  use.       ......       17 

slaves  may  be  appropriated  to, 18 

see  "  Indemnity,"  "  Slaves." 

note  on  "  Compensation  to  Slave  Masters,"      ....    40S 

V. 

TALLANDIGHAM,  Ex  parte.        .......  624 

VAN  BUREN,  PRESIDENT 75 

VENICE.  THE ■ 532 

VIRGINIA,   STATE  OF. 

admitted  to  representation,  &c.,        ......  445 

act  relating  to 445,  446 

VOLUNTEER  ARMY. 

act  of  July  22,  1861.  calUng  out,  note, 478 

July  25,  1861,  note, 478 

July  29,  1861,  note 479 

July  31,  1861,  note, 479 
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VOLUNTEER  ARMY  ^  continued. 

colored  men  excluded  from,  by  law,  prior  to  1862,  note,  .  479--1S1 
refused  to  be  received  as,  by  Adjutant  Generals,  .  .  4S1 
expelled   from    the   service  by  court  martial,  by  General 

McClellan, 480 

acts  of  July  17,  1862,  ch.  195,  and  ch,  205,       .        .  481-505 

their  prorisione  stated 481-505 

the  true  construction  of  these  acts, 481-605 

use  made  by  President  Lincoln  of  the  power  conferred  oa  him 

by  these  two  acts, 486,  487,  490 

debates  in  Congress  upon  act  of  July  17,  1862,  ch.  205,  upon 

the  subject  of  arming  negroes,       ....    494,  Ull 

enrolment  act  of  1863,  for  raising, 508 

amended  enrolment  act  of  1864,  for  raising,     ....     509 
equalization  of  pay  of  white  and  colored  soldiers,      .         .     510,  511 


w. 

R. 

distinction  between  the  objects  and  the  means  of,     .         .         7,  261 

on  what  ground  it  is  justifiable, 186 

divided  into  classes,  civil  and  foreign, 44 

offensive  and  defensive,     .......  44 

personal,  territorial,  or  public,  ....      235,  236,  237 

consequences  of, 236 

how  levied,  as  declared  in  the  Constitution,      ....  43 

is  levied  by  tlie  commission  of  "  treason,"        ....  43 
if  levied  against  the  government  by  traitors,  as   it  takes  two 

parties  to  make  war,  the  government  must  be  at  war,    .  43 
is  waged  by  rebels  by  acts  stated ;  are  they  at  war  against  the 
government,   and    is   the    government   which   opposes 

them  not  at  war  with  them? 44 

civil,  between  SL  Bomingo  and  France,   .....  44 

between  Portugal  and  her  subjects, 44 

recognized  by  the  government  by  its  treatment  of  the  insur- 
gents, blockade,  &c., 45 

exists  in  fact,  ia  the  constitutional  sense  of  the  term,  whenever 

armed  rebellion  is  being  suppressed  by  military  force,   .  42 
declaration  of,  by  the  government,  not  necessary  in  order  to 

give  the  government  full  belligerent  rights,   ...  38 

so  decided  by  the  Supreme  Court  of  the  United  States  (1863),  240 

how  long  it  may  be  justly  continued 167,  261 

renders   the   constitutional  guarantees   of  certain  civil  rights 

sometimes  inapplicable, 49 

civil,  changes  effected  in  our  rights  by,     .         .         .         .       59,  162 

ubjecta  and  necessities  of,  show  what  means  are  lawful,    .         .  166 
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freedom  of  speech  and  of  the  press,  trial  by  jury,  &o.       .        .      60 

effect  of,  on  courts  of  law, 170,171 

makes  acts  criminal  which  might  not  be  so  in  time  of  peace,     .     188 
renders  certain  persons  liable  to  military  as  well  as  to  civil  tri- 
bunals, .........     183 

necessities  of, 166,  167,  196 

of  arms,  and  war  of  ideas,         .......     229 

State  rights  in  time  of, 234 

character  of,  changed  by  subsequent  events 235 

civil,  territorial,  consequences  of, 236 

when   and  by  what  course  of  proceedings  the  rebellion  was 

changed  into  civil  war,  .......     237 

laws  of,  are  to  settle  the  rights  of  rebels, 242 

the  deadliest  struggle  of, 230 

when  it  was  a  personal  war,  and  when  the   progress  of  events 
changed  the  attitude  of  government  towards  rebels  and 
loyal  men  in  rebel  States,       ......     235 

distinction  between  "  personal "  and  "  territorial,"     .         .     235,  23S 
civil,  confers  on  the  goyernment  all  the  rights  of  .foreign  war,  .     239 
converts  all  citizens  of  hostile  States  into  public  enemies,  .     240 

confers  on  the  United  States,  since   1861,  all  the  rights  of  war 

against  the  inhabitants  of  rebel  States,  ....     240 

the  laws  of,  must  settle  the  rights  o€  rebels  as  persons,  as  citi- 
zens of  Che  United  States,  and  as  subjects,     .         .         .     242 
until   recognized   or   declared  by  Congress,  innocent  persons 
cannot  be  punished,  or  their  property  confiscated ;  dic- 
tum,       242 

recognized  by  Congress  by  act  July  13,  1861,  ....  242 
questions  of  war  or  peace  to  be  decided  by  Congress,  .  .  243 
decisions  of  the  political  departments  on   questions  of  war  or 

peace  must  be  followed  by  Supreme  Court,    .         .         .     243 

effects  of. 244 

supposed  effect  of  President  Johnson's  proclamation  of  peace, 
April,  1866,  and  August,  1866 ;  Chase,  Chief  Justice, 
in  his  remarks  at  Kaleigh,  N.  C,  1867,  Appendix,  .     597 

but  see 243 

see  "  Public  Enemies." 

certain  general  rules  of  the  law  of,    ....     334,335,336 
WAE  CLAIMS. 

preface  to, 329.  330 

see  title,  "  Claims  against  the  United  States,"  .         ,         ,      331-357 
WAR  DEPARTMENT. 

army  regulations  of,  have  the  force  and  effect  of  law,  note,        .     479 
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WAR   DEPARTMENT  —  continued. 

opinion  of  Attorney  General  Gushing  on,  ....     479 

deciflion  of  Supreme  Court  to  the  same  effect,  ....     479 
army  regulation  of  August  10,  1861,  No.  929,  excludes  colored 

persons  and  slaves  from  ai-my 479,  480 

acts  of  Secretary  of  War  are  in  law  the  acta  of  the  President,  .     307 
authorities,  note  to,  ........     307 

WAR  POWEHS. 

preface  to  43d  edition, is  to  si 

of  seizure  of  property,  whether  superseded  by  the  civil  power 
of  Congress  to  appropriate   private  property  to  public 

use,                 2(i 

references  to  the  Constitution  containing  the  specific  war  powers 

of  Congress,  .,....,..  2n 

of  Congress  to  make  rules  concemingcapturesonland  and  water,  25 

of  Congress  stated  in  introduction  to  Chapter   IL,        .         .  33 

purpose  of,       .......,,,  34 

rules  of  interpretation  of,          .......  34 

limitation  of  all  powers  under  the  Constitution,  Preface,  page  .  v 

has  government  full  war  powers  against  rebels?        ...  40 

of  the  President  to  emancipate  enemy's  slaves,          ...  66 

reason  for  its  existence,   ........  86 

of  the  President  to  he  used  at  his  sole  discretion,     ...  67 
not   inconsistent  with   those   of  Congress  to  emancipate 

slaves, 68 

in  general, 82,  163 

limitations  of,  Preface,  p.  v,      .         .    60,  82,  167,  168,  187,  200,  314 
of  more  effective  character  required  by  the  change  of  altilude 

of  the  government  in  the  progress  of  events,           .         .  235 

in  territorial,  as  distinguished  from  personal  war,      .         .         .  236 
recognized  in  decisions  of  Supreme  Court,        .                140-166,  240 
under  the  Constitution,  which  have  been  used  by  the  govern- 
ment  and   established   by  the   courts  during  the  war, 

note.  No.  1,  43d  edition, 390 

of  the  President   to   call  into  service   the  military  and   naval 

forces, 390 

of  Congress  to  provide  for  raising,  &c.,     .         .         .         ,         .  390 
if  insurrection  be  suppressed  without  war,  the  status  of  the  in- 
surgents   390 

if  war  be  declared  or  recognized,  their  status,  293,  303,  306,390,391 
to  declare  or  restore  peace,  when,  where,  and  on  what  terms 
and  conditions  may  suit  the  will  and  pleasure   of  the 
political  departments  of  the  government,         .     242-244, 

265,  293,  296,  306,  324,  391,  392 
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to  restore  to  or  nithhold  from  an  enemy  any  or  all  the  rights 

guaranteed  by  the  Constitution  to  loyal  citizens,    .      242-246 
and  on  whatever  conditions  Congress  may  prescribe,  242-246,  392 
is  conferred  on  the  political  department  to  decide  all   [lolitical 
questions   growing   out   of  the   war,  and  the  Supreme 
Court  is  bound  hy  their  decisions,  ....     392 

among  these  political  questions  are  the  following ;  — 

when  civil  war  shall  he  declared  or  recognized,  .         .     392 

when  peace  shall  he  declared  or  recognized,       .         .         .     392 
on  what  terms  rebels  shall  be  restored  to  their  former  rela- 
tions to  the  government,     ......     392 

when  the  courts  shall  he  open  to  a  public  enemy,  .     392 

but  see  White  v.  Texas 598 

when,  and  on  what  terms,  and  on  whom,  pardon  and   am- 
nesty shall  be  bestowed, 392 

gee  Index,  "  Policy  of  the  Government." 

importance  of  the  knowledge  and  study  of,  see  Preface  to  43d 

edition,  pagi/8 ix-xi 

state   of  public   opinion   upon  at   the   time  when  this   essay 
was  first  published,  note  to  43d  edition,  on  "  Reoonstrue- 

tion," 427 

to  suspend  habeas  corpus,  see  Index,  "  Habeas  Corpus." 

to  declare  martial  law,  see  Index,  "  Martial  Law." 

to  suspend  intercourse  with  the  enemy,  .         .      29S,  299,  303 

see  Index,  "  Non-intercourse." 
to  suspend  many  rights  of  loyal  citizens  enjoyed  by  them  un- 
der ordinary  circumstances,  j1-5S 

to  treat  insurgents  as  subjects  or  as  belligerents,      ...       44 

consequences  of  either  of  these  characters,         ...       45 

liability  to  punishment  by,  —  for  treason,  or  misprision  of,        .     117 

for  exciting  or  engaging  in  rebellion,  violating  blockades,  &c.,     117 

see  Index,  "  Blockade." 

civil  liability  of  insurgents  for  manslaughter,      .         .         .     124 
liability  to  civil  action  for  other  wrongs  done,    .         .     124,  125 
to  treat  insurgents  as  public  enemies,  see  Index,  "  Public  Ene- 

to  declare  non-intercourse    by   law,  see  Index,   "  Noa-inter- 

to  declare  and  maintain  blockade,  see  Index,  "  Blockade." 
to  capture  property  on  the  ocean,  see  Index,  "  Capture." 

or  destroy  it  on  land,  see  Index,  "  Capture." 
to  confiscate  it,  see  Index,  "  Confiscation." 
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WAR  POWEES  —  continued. 

to   capture   and   free   enemy's   slaves,  see   Index,  "  Capture," 

"  Slavery,"  "  Slaves." 
to  seize  and  hold  their  lands,  and  use  them  during  the  war,  see 

"  Capture,"  "  Confiscation." 
to  subject  the  public  enemy  to  military  and  tnartia!  law,  see 

Index,  "  Public  Enemy,"  "  Martial  Law," 
to  try  by  courts   martial  or  military  commissions,  see   Index, 

"  Military  Courts." 
to  capture,  wound,  or  slay  in  battle,  see   Index,  "  Public  Ene- 

10  erect  military  government  over  the  enemy,  see  Index,  "  Mil- 
itary Government." 
to  take  away  all  civil  or  political  rights  or  privileges  under  the 
Constitution,  see  Index,  "Public  Enemy,"  ''Policy  of 
the  Government." 
certain  of  them  as  claimed  in  this  work,  note,  .         .         .      390-393 
consequences  of  depriving  government  of,        .         .         ,         H,   12 
how  they  have  been  used,  see  notes  to  43d  edition ;  also,        390-392 
under  the  Constitution,  to  "  provide  for  the  common  defence 
and  general  welfare,"  is  not  relied  upon  in  this  essay  as 
conveying   to   Congress  a   distinct,  substantive  power, 
Preface  to  2d  edition,  page    ......         v 

the  views  of  the  framers  of  the  Constitution  on   this   subject. 

Preface  to  2d  edition,  page v 

distinction  as  to  the,  in  time  of  war  and  time  of  peace.  Preface 

to  2d  edition,  page   .......         .        vi 

application  of  this  distinction  to  the  question  of  slavery  in  the 

States, 5 

general  war  powers  of  the  President,        ....         82,83 
as  used  by  the  government  and  sanctioned  by  the  judiciary, 

390,  391,  392 
of  the  President  to  establish  provisional  courts   in  rebel  dis- 
tricts affirmed  by  the  Supreme  Court  in  the  Grapeshot 
(9  Wallace,  131),  Appendix,  ....      601-603 

WASHINGTON,  GENERAL 69 

WATSON,   HON.   PETER   H.   (late  Assistant  Secretary  of  War). 

his  efforts  to  introduce  colored  troops  into  the  militaij  service,     492 

the  character  of  his  public  services, 492,  493 

WEBB   ats.  LEITENSDOKF.ER(20How.  177) 522 

WEBST'ER,  DANIEL 35 

WEST  VIRGINIA. 

admitted  as  a  State,  on  terms, 445 
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INDEX.  691 

WHITE   alB.   STATE   OF   TEXAS  (7  Wallace,  702),     .         .         .598 
WIILIAM  BAOALEY. 

case  of  the  (5  Wallace.  402), 583 

WILKINSON,   SENATOR 505 

WILSON,  HON.   HENRY,  SENATOR. 

bill  to  release  slaves  in  the  District  of  Columbia,      .         .         .  395 
bill  to  amend  the  act  for  calling  forth  the  militia,  by  which  col- 
ored persona  were  first  introdneed  into  the  militaiy  ser- 
vice of  the  United  States  by  law,  giving  them  pay  and 

freedom,  see  note, 397 

bill  to  remove  the  vestiges  of  slavery, 397 

hill  to  incorporate  an  ■edueafjonal  institute  for  colored  persons  in 

the  District  of  Columbia,        .         .        -  .         .398 

bill  introduced  by, 505 

WILSON,  HON.   JAMES   F.  {of  Iowa). 

bill  to  create  an  addilional  article  of  war,  to  prevent  officers,  &c,, 

in  the  army  from  returning  fugitive  slaves,     .         .         .  395 

bill  to  amend  the  Constitution, 398 

WITHDRAWAL. 

right  of,  of  travellers 345 

of  non-domiciled  aliens,    .......  345 

how  the  right  of,  may  be  lost,  .......  346 

right  of,  under  treaties  of  commerce,  &c.,        ....  352 

neutral  aliens,  .........  349 

exceptions, 349 

see  Mrs.  Alexander's  Cotton,  .......  532 

The  Venice 532 

The  Peterhoff, 582 

The  Gray  Jacket 583 
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ALIENS. 

draft  of  a  bill  to  authorize  tlie  adjustment  of  claims  of,  against 

the  United  States, 379 

ALLIES. 

of  our  public  enemies,  our  rights  against,  ....     1(57 

ARBITRARY  POWER. 

not  consistent  with  a  free  or  coustitutional  government,  .         .     183 

distinguished  from  discretionary  power, 183 

B. 

BANKS,   N.  P.,  GENERAL. 

oath  required  by  him  of  aliens,         ......     384 

miiitarj'  orders  of,  respecting  gold,  ......     385 

orders  of,  in  relation  to  goods  imported  into  rebel  districts  by 

aliens,  and  Lord  Lyons's  objections  thereto,  considered,      385 

BUCKINGHAM,  C.  P.,  BRIGADIER  GENERAL,     .        .        .    48S) 

BUTLER,  B.  F.,   GENERAL. 

military  commission  of, 284 

c. 

CIVIL  WAR. 

peculiar  necessities  of, 196 

COLFAX,  SCHUYLER,  VICE-PRESIDENT,       .      434,  436,  438,  441 
COMMERCIAL  INTERCOURSE. 

with  public  enemies.     See  "  Public  Enemies," 
CONFEDERATES,   OR  CO-CONSPIRATORS. 

with  our  public  enetnies,  participes  criminu,   .         .         .      167,  204 
COURTS,  JUDICIAL. 

effect  of  war  upon, 170 


D. 


DESERTERS. 

military  at 


ab,Google 


ADDITIONAL   INDEX.  693 

DRAFT  OF  MILITAEY  FORCES. 

liability  of  persona  resisting, 199 


FOKCE. 

when  the  use  of,  ia  justiflahle  and  lawful,  and  reasons  therefor,      186 
FORNEY,  HON.  J.  W,,  SECRETARY  OF  THE  SENATE, 

434,  436,  439,  442 
FEY,  J.   B.,  PROVOST  MARSHAL  GENERAL,   .   .   .374 

G. 
GRANT,  U.  S.,  GENERAL, 378 

H. 

HUNl'ER,  MAJOR  GENERAL  DAVID,      ....    400,  492 


INDEMNITY. 

to  innocent  persona  for  damage  by  reason  of  military  arrests,  210,  216 
when  denied, 211,  212 

J. 

JUDGES  OF  JUDICUL  COURTS. 

when  hostility  to  the  United  States  is  shown  by,      .        .        .  171 

interference  with  our  military  operations  hy,    .         .         .         ,  173 

opinions  of,  not  to  he  taken  by  military  officers,  when,      .         .  172 

when  liahle  to  military  arrest,  .......  172 

L. 
LYONS,  LORD 383,  384,  385 

M. 
Mcpherson,  hon.  edward,  clerk  h.  e.  u.  s. 

434,  436,  439,  441 
MILITARY  ARRESTS. 

of  persons  who  resist  drafts, 199 

necessity  of  power  of,  in  such  cases, 199 

of  deserters,     .         ,         .         .         .         .         .         .         ,         .213 
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